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In  re  LEEDS  BANKING  COMPANY.  v.  o.  K. 

Ex  parte  PRANGE.  im 

Bin  cf  Exchange — Indorsement  "  in  need  " — Notice  of  Dishonour.  Nov.  4, 14« 

A  Bill  of  Ezchangp,  the  drawer  and  acceptor  of  which  hecame  bankrupt 
'before  it  fell  due,  was  indorsed  by  the  Leeds  Banking  Company  to  Messrs. 
F^  of  JAverpool^  payable  "  in  need  "  at  a  bank  in  London.  When  it  fell  due, 
it  was  presented  by  Meflsra.  P.'«  agent  in  London  at  the  banks  notified  for 
payment  by  the  acceptor  and  indorser,  and  dishonoured  at  both  banks. 
Messrs.  P.'«  agent  then  sent  notice  of  the  dishonour,  by  post,  to  Messrs  P.,  at 
'  Liverpool;  and  they,  by  post»  sent  notice  to  the  liquidator  of  the  Leeds  Bank" 
ing  Company^  which  was  being  wound  up.  Upon  claim  against  the  Leed» 
Banking  Company^  under  the  winding-up,  in  respect  of  the  bill : — 

Heldj  that  the  indorsement  **  in  need  "  constituted  the  bank  notified  **  in 
need  "  agents  of  the  indorsers  for  payment  only,  and  not  agents  for  notice  of 
dJshoDOnr  generally ;  and  therefore  that  notice  to  them  of  dishonour  by  the 
acceptor  was  not  notice  to  the  indorsers. 

That  presentation  for  payment  to  an  indorser  is  not  per  se  notice  of  dis- 
honour by  the  acceptor ;  and. 

That  the  rule  allowing  a  day  for  each  step  In  presentation  and  notice 
applies  only  as  between  the  parties  to  a  bill,  and  does  not  give  a  day  for 
communication  between  the  agent  of  the  holder  of  a  bill  and  such  holder 
who  resides  at  a  distance ;  and,  therefore. 

The  court  disallowed  the  claim. 

X  HIS  was  an  adjourned  gammons  arising  out  of  a  claim  made  by 
Messrs.  Prange  under  the  winding-up  of    the   Leeda  Banking 
Company  in  respect  of  two  bills   of  exchange  indorsed  by  the 
Vol.  1.  JB  2 
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V.-C.  K.     Leeds  Banking   Company   to   them,  of  which  bills  they  were 
1865       holders. 

j^  The  first  biQ  was  a  three  months'  biQ  for  £564,  dated  the  4th 

Bankimo  Co.  of  August,  1864,  drawn  by  Messrs.  Watts  &  Co.,  and  accepted 
by  Messrs.  Early,  Smith,  &  Co.,  payable  at  the  London  and  County 
Bank  to  the  order  of  Messrs.  Watts  dt  Co.  This  bill  was  indorsed 
by  Messrs.  Watts  dt  Co.,  to  the  Leeds  Banking  Company,  and  by 
the  Leeds  Banking  Company  to  Messrs.  Prange  with  the  special 
indorsement,  "  in  need,  at  Messrs.  Smith,  Payne,  dt  Smith."  This 
bill  became  due  on  the  7th  of  November,  1864,  when  it  was 
presented  by  Messrs.  Prangis  agent  at  the  London  and  County 
Bank,  the  place  at  which  it  was  made  payable  by  the  acceptor, 
On  the  8th  of  November  it  was  returned  dishonoured ;  and  on  the 
same  day  it  was  presented  at  Messrs.  Smith,  Payne,  dt  Smith's, 
and  returned  by  them  dishonoured  on  the  same  day ;  and  on  the* 
16th  of  November  notice  of  the  dishonour  was  given  to  the 
official  liquidator  of  the  Leeds  Banking  Company,  which  was 
being  wound  up. 

The  second  bill  was  also  a  three  months'  bill,  and  dated  the 
10th  of  August,  1864,  for  £500.  It  was  made  between  the  same 
parties,  and  passed  through  the  same  hands  as  the  first  bill.  It 
fell  due  on  the  12th  of  November,  1864,  and  was  presented  on  the 
same  day  at  the  London  and  County  Bank,  and  returned 
dishonoured  on  Monday,  the  14th  of  November ;  on  the  same  day 
it  was  presented  at  Messrs.  Smith,  Payne,  dt  Smith's,  and  returned 
by  them  dishonoured  on  the  same  day;  and  on  the  16th  of 
November  notice  of  the  dishonour  was  sent  to  the  official  liqui- 
dator by  Messrs.  Prange,  and  this  notice  the  official  liquidator 
received  on  the  17th  of  November.  The  delay  of  a  day  was 
occasioned  by  Messrs.  Prange's  agent  in  London  sending  the  bill 
from  London  to  Messrs.  Prange  at  Liverpool. 

When  the  official  liquidator  received  notice  of  the  dishonour 
of  the  two  bills,  he  repudiated  the  liability  of  the  company,  on 
the  ground  that  proper  notice  of  the  dishonour  had  not  beea 
given  to  him. 

It  appeared  that  before  the  bills  became  due,  the  drawer  and 
acceptor,  who  were  both  customers  of  the  Leeds  Banking  Company^ 
became  bankrupt. 


Banking  Ck>. 
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Mr.  Druce  for  Messrs.  Prange : —  V.-C.  K. 

Mesan.  Prange  are  entitled  to  be  admitted  to  prove  in  respect  ^^^ 
of  these  two  bills.  They  were  presented  when  they  fell  due  at  Lecdb 
Messrs.  Smith,  Payne,  d  8mith*$y  the  persons  notified  by  the 
indorsement^  and  notice  to  them  was  notice  to  the  indorser.  *^  In 
needy"  means  in  case  of  need,  or  if  occasion  should  require ;  and  of 
that  the  holders  of  the  bills  are  the  persons  to  judge.  Such  an 
indotsement  is  analogous  to  an  acceptance  of  a  bill  payable  at  a 
specified  banking  house,  and  in  such  cases  it  has  been  held  that 
presentation  at  the  bankers'  is  notice  to  the  acceptor.  Peane  v. 
Pemberihy  (1),  Smith  v.  Thatcher  (2),  Trea4:her  v.  Hintan  (3),  Bayley 
on  Bills  (4).  The  notice  to  Messrs.  Smith,  Payne,  &  Smith 
includes  notice  of  the  dishonour  by  the  acceptor  of  the  bills,  as 
otherwise  the  bills  would  never  have  been  presented  at  the  bank 
notified  by  the  indorsers.  Moreover,  the  Leeds  Banking  Comr 
pany  must  have  had  notice  of  the  dishonour  by  the  acceptors,  as 
both  the  drawers  and  acceptors  who  were  customers  of  the  Leeds 
Banking  Company  became  bankrupt  before  the  bills  fell  due. 

If  notice  to  Messrs.  Smith,  Payne,  dt  Smith  was  not  sufficient,  it 
is  admitted  that  as  to  the  first  bill  there  has  been  no  sufficient 
notice.  But  as  to  the  second  bill  notice  of  the  dishonour  was 
given  in  due  time  to  the  official  liquidator.  As  between  parties 
to  a  bill  one  day  is  allowed  for  each  step  in  presenting  and  giving 
notice  of  dishonour ;  and  where,  as  in  the  present  ease,  a  day  is  re- 
quired for  commxmication  between  the  agent  of  the  holder  of  a  bill 
and  such  holder,  the  same  rule  allows  one  day  for  that  purpose. 

Mr.  Gkuse,  Q.C.,  and  Mr.  Cotton  for  the  official  liquidator : — 

We  admit  the  cases  cited  on  the  other,  side,  but  they  do  not 
apply  to  the  present  case.  There  is  no  such  custom  as  contended 
that  presentation  to  parties  named  in  indorsement  ^in  need"  is 
presentation  to  the  indorser;  and  there  is  no  analogy  between 
sach  a  case  and  a  case  where  the  bill  is  made  compulsorily 
payable  at  a  particular  banking  house. 

The  fiatct  that  Messrs.  Smith,  Payne,  dt  Smith  were  named  in 
the  indorsem^t  **  in  need,"  only  constituted  them  agents  of  the 

(1)  3  CSamp.  261.  (3)  Ihid,  413. 

(2)  4  B.  &  Aid.  200.  (4)  6th  Ed.  307. 
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V.-O.  K.     Leeds  Banking  Company  for  payment,  and  not  their  agents  gene- 

1865       rally  for  the  purposes  of  notice ;  and  aswiming  that  presentation  at 

j^^       Messrs.  Smith,  Payne,  &  SmUKs,  was  presentation  to  the  Leeds 

Banking  Co.  Banking  Company,  there  has  been  no  notice  at  all  given  of  the 

dishonour  by  the  acceptors.    The  notice  of  dishonour  must  be  a 

formal  notice  of  the  fact^  and  implied  notice  is  not  sufficient. 

The  notice  given  to  the  official  liquidator  by  Messrs.  Prange 
was  too  late  even  as  to  the  second  bilL  Admitting  that  a  day  is 
allowed  for  each  step  as  between  the  parties  to  a  bill,  that  rule 
does  not  extend  to  allowing  a  day  as  between  the  agent  of  the 
holder  of  the  bill  and  the  holder. 

They  referred  to  Leonard  y.  Wilson  (1)  as  explaining  indorsement 
in  need;  and  to  1  &  2  Geo.  IV.  c.  78;  6  &  7  Wm.  IV.  c.  58;  and 
Byles  on  Bills  (2). 

Mr.  Bruce,  in  reply. 


Nov.  14,    Sib  R  T.  Kindebsley,  V.C.  :— 

It  is  contended  on  the  part  of  Messrs.  Prange  with  respect  to 
both  the  bills,  firsty  that  it  was  not  necessary  to  give  to  the  in- 
dorser  any  notice  of  dishonour ;  or,  secondly,  that  if  it  was  neces- 
sary, the  presentation  of  the  bills  to  Messrs.  Smith,  Payne,  &  Smith 
for  payment,  operated  as  a  sufficient  notice  to  the  indorser. 

It  is  admitted  that  for  the  first  proposition  there  is  no  direct 
authority ;  but  it  was  argued  that  as  it  has  been  decided  that  when 
an  acceptor,  by  the  terms  of  his  acceptance,  refers  to  a  particular 
banker  for  payment,  it  is  unnecessary  to  give  the  acceptor  notice 
of  non-payment  by  that  banker ;  so,  by  analogy,  it  ought  to  be 
held  that  it  is  unnecessary  to  give  the  indorser  notice  of  diBhonour 
when,  as  m  the  present  case,  he  has,  by  the  terms  of  his  indorse- 
ment, referred  to  a  banker  for  payment    But  whatever  analogy 
there  may  be  between  the  two  cases,  it  cannot  go  beyond  thia^  that 
it  is  unnecessary  to  give  the  indorser  notice  of  the  non-payment 
by  his  own  banker ;  and  it  cannot  lead  to  the  conclusion,  that  it 
is  unnecessary  to  give  him^  notice  of  the  bill  having   been  dis- 
honoured by  the  acceptor 

(1)  4  Tyrw.  415,  (2)  8th  Ed.  25J,  265. 
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.   On  the  second  point  it  was  contended  that,  as  by  the  terms  of     y.^.  k« 

the  indorsement  the  reference  to  Smiih,  Patfne,  &  Smith  was  ''  in        ises 

needy'  the  presentation  of  the  bill  to  them  for  payment  operated      j^^ 

as  notice  to  them  of  dishonour  by  the  acceptor;  because  there  BankikgCo^ 

could  be  no  occasion  to  present  the  bill  to  them  for  payment^ 

unless  it  had  been  already  dishonoured  by  the  acceptor,  and  that 

notice  to  them  was  notice  to  the  indorser,  whose  agents,  as  it  is 

contended,  they  were.    It  is  not  very  clear  to  my  mind  what  is 

the  use  or  efficacy  of  the  words  **in  need,"  or  "in  case  of  need,"  in. 

such  an  indorsement.    It  has  been  suggested  that  they  may  mean 

"  in  case  it  is  necessary  to  resort  to  the  indorser,"  or  that  they  may 

mean,  ^in  case  the  holder  finds  it  for  his  convenience  to  apply  to 

Smith,  Payne,  dt  Smith  for  payment"    Of  the  two  I  should  think 

the  former  is  the  more  probable  meaning.    But  whateyer  may  be 

the  meaning  of  those  words  in  an  indorsement,  I  am  of  opinion 

that  the  presentation  of  the  bill  to  Smith,  Payne^  &  Smith  for 

payment,  cannot  operate  as  notice  of  dishonour  to  the  indorser 

for  two  reasons : — ' 

First,  that  the  reference  to  Smith,  Payne,  dk  Smith  by  the  in- 
dorsement, assuming  that  it  constituted  them  the  indorser's  agents 
for  payment  of  the  bill,  did  not  constitute  them  the  indorser's 
agents  to  receive  on  his  behalf  notice  of  dishonour  by  the  acceptor; 
so  that,  even  if  formal  notice  of  dishonour  by  the  acceptor  had 
been  given  by  Messrs.  Prange  to  Smith,  Payne,  <t  Smith,  that 
would  not  have  been  good  notice  to  the  indorser. 

Secondly,  that  the  mere  presenting  the  bill  for  payment,  even  if 
it  had  been  presented  to  the  indorser  himself,  would  not,  per  ee, 
have  been  sufficient  notice  of  dishonour  by  the  acceptor.  To  con- 
stitute notice  of  dishonour  of  a  bill,  there  must  be  a  notification, 
whether  verbal  or  written,  from  the  holder  to  the  indorser,  which 
conveys  to  the  latter  the  information  of  the  fact  of  the  dishonour, 
though  it  is  not  necessary  that  such  notification  should  be  in  any 
prescribed  form.  Notice  of  dishonour  to  the  indorser  means  some- 
thing more  than  that  the  indorser  has  knowledge  of  the  dishonour; 
that  knowledge  must  be  conveyed  to  him  by  a  notification  from 
the  holder..  Besides,  the  eflTect  of  the  presentation  to  the  indorser, 
or  his  agent,  is  not  to  give  him  positive  knowledge  of  the  dis- 
honour, but  only  to  lead  him  to  infer  it  by  reason  of  the  improba- 
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V.-C.  K.     bility  that  it  would  be  80  presented,  unless  payment  had  been 
1865       previously  refused  by  the  acceptor.    And  such  inferential  know- 
l^^      ledge  of  the  fact  does  not  constitute  notice  of  dishonour. 
Banking  C6,      The  remaining  question,  relates  only  to  the  second  bill ;  for  as 
to  the  first  bill,  if  notice  of  dishonour  was  necessary,  and  if  the 
presentation  to  Smith,  Papie,  ^  Smith  did  not  operate  as  such 
notice,  it  is  admitted  that  there  was  no  actual  notice  within  the 
.   time  prescribed  by  the  law.    But  it  is  contended  that  as  to  the 
second    bill   there  was  actual  notice  within  the  proper  time. 
Messrs.  Pranffe's  agent  in  London,  who  presented  the  bill  for  pay- 
ment, received  notice  of  dishonour  by  the  acceptor  on  the  14th  of 
November.    If  on  that  day,  or  even  perhaps  on  the  15th,  he  had 
sent  notice  of  dishonour  to  the  indorser,  so  that  the  latter  had 
received  it  on  the  16th,  the  notice  would  have  been  good.    But  a 
day  was  lost  by  the  agent  sending  the  notice  to  Messrs.  Prange  at 
Liverpool,  and  Messrs.  PraT^e  sending  the  notice  to  the  indorser 
at  Leeds,  so  that  the  indorser  did  not  receive  it  till  the  17th.    It 
is  admitted  that  the  law  allows  one  day  in  each  step  for  communi- 
cation between  the  parties  to  a  bill,  and  the  question  is  whether  it 
allows  an  additional  day  for  the  communication  from  the  holder's 
agent  to  the  holder.    I  have  searched  in  vain  for  any  authority 
for  the  affirmative,  and  I  am  of  opinion  that  there  is  no  such  rule. 
The  claims  must  therefore  be  disallowed,  but  there  will  be  no 
coeUk 


Sw.  i,  6. 


Y,jC.K.  TALBOT  V.  MAKSHPIELD. 

1865  Practice — Production — Documenta — SeaUng  Up, 

An  application  for  liberty  to  seal  up  or  not  to  deposit  documents^ 
won  of  which  is  admitted  bj  the  affidavit  of  a  Defendant  who  hfis  not  been 
required  to  answer  as  to  documents,  need  not  be  made  on  the  original  sum* 
mons  for  production,  but  will  be  granted  on  summons  by  such  Defendant^ 
after  he  has  filed  his  afiSdavit,  without  his  being  required  to  pay  the  costs  of 
his  summons. 

IHIS  was  an  adjourned  summons^  taken  out  by  the  Defendants. 

The  usual  order  had  been  made  on  summons  for  an  affidavit  as  to 

documents  and  production,  by  the  Defendants.    In  their  affidavit 
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the  Defendants  had  admitted  possession  of  a  copy  of  a  letter  which     y.-c.  K, 
was  contained  in  a  letter  book,  but  had  not  by  their  affidavit  stated        i865 
that  they  desired  to  seal  up  the  rest  of  the  book.    The  Defendante      tIi^ 
took  out  the  present  summons  for  leave  to  seal  up  the  book  esccept  .,     ^- 

the  part  containing  the  letter  in  question,  and  that  it  might  be        

inspected  at  the  solicitor's  office,  instead  of  being  deposited  at  the 
Becord  and  Writ  Clerk's  office.  The  Court  made  the  order 
applied  for,  and  a  question  arose  as  to  the  costs  of  the  adjourned 
summons ;  the  question  being,  whether  the  Defendants  ought  to 
have  made  the  present  application  on  the  occasion  of  the  first 
summons  for  production,  or  whether  it  was  properly  the  subject  of 
a  subsequent  application,  after  the  affidavit  as  to  documents  had 
been  made. 

Mr.  /.  Einde  Pcdmer,  Q.C.,  and  Mr.  /.  Napier  SigginSy  for  the 
Defendants,  submitted  that  the  proper  course  was  to  apply  by  a 
subsequent  summons  as  had  been  done  in  the  present  case,  and 
asked  that  the  costs  might  be  costs  in  the  cause. 

Mr.  Qla»8e  Q.C.,  and  Mr.  A.  DioBon,  for  the  Plaintiffs,  contended 
that  the  application  should  have  been  made  by  the  Defendants  on 
the  occasion  of  the  original  summons ;  and  that  they,  not  having 
done  so,  must  pay  the  costs  occasioned  by  the  second  summons. 

Mr.  /.  Hinde  Palmer^  in  reply. 

Cox*s  Forms  (1)  and  Seton  on  Decrees  (2)  were  referred  to  as  to 
the  usual  form  of  affidavit,  and  order  for  deposit* 


Nov.  6.    Sir  K.  T.  Kindbrslkt,  V.C.  :— 

I  have  taken  time  to  ascertain  whether  there  is  any  regular 
practice  in  Chambers  on  the  subject.  Where  a  Defendant  has 
been  called  upon  to  put  in  an  answer  to  the  bill,  and  to  set  out  a 
list  of  documents  in  his  possession,  and  has  done  so,  he  must  of 
necessity  know  when  an  order  for  production  is  applied  for,  what 
the  documents  are,  and  be  able  to  ask  that  in  the  order  for  produc- 
tion a  direction  may  be  introduced,  that  he  may  be  at  liberty  to  seal 
(1)  P.  48a  (2)  P.  1040. 
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V.-O.  b!.     tip  such  parts  of  any  documents  as  do  not  relate  to  the  matters 

1865       in  question,  or  protecting   him   from  producing  any  that   are 

Tai^      privileged.     It  is  his  own  fault  if  he  omits  to  procure  such 

,,     ^-         direction  to  be  inserted  in  the  order  for  production;  and  if  he 
Marshfikld. 

— ^       omits  to  do  so,  and  afterwards  applies  for  an  order  to  give  him 

such  protection,  he  ought  to  pay  the  costs  occasioned  by  such 
application  rendered  necessary  by  his  own  neglect.  But  where  he 
has  not  been  required  to  answer  as  to  documents,  and  is  for  the 
first  time  called  upon  to  examine  the  documents  in  his  possession, 
by  reason  of  a  summons  being  taken  out  requiring  him  to  make 
an  affidavit  of  documents,  he  may  not  be  in  a  position  on  attending 
such  summons,  from  any  previous  knowledge  of  the  particulars  of 
the  documents  in  his  possession  (which  may  be  very  numerous),  to 
say  whether  there  be  any  of  them  which  ought  to  be  considered 
privileged  from  production,  or  portions  of  them  which  he  is  entitled 
to  seal  up.  And  I  find  that  the  usual  practice  at  Chambers  is  that 
if  a  party  who,  for  the  first  time,  has  been  called  upon  by  summons 
in  Chambers  to  make  an  affidavit  as  to  documents  in  his  pos- 
session, and  for  production  thereof  upon  which  the  common  order 
has  been  made,  subsequently  applies  by  summons^  after  having 
made  the  affidavit,  that  he  may  be  at  liberty  to  seal  up  some  of 
the  documents,  or  to  withhold  from  production  any  that  are 
privileged,  the  Judge  in  Chambers  makes  the  order  without 
requiring  him  to  pay  the  costs  of  the  summons ;  and  this  appears 
to  me  to  be  the  right  course.  The  costs  will,  therefore,  be  costs  in 
the  cause. 
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ROWE  V.  TONKIN-  MR. 

1865 


Pleading. — Demurrer  to  Pari  of  a  BUI. 

It  18  ixregular  to  demur  alone  to  part  of  a  bill  when  interrogatories  have 
not  been  filed  and  the  time  for  filing  them  has  not  expired. 

Whether,  under  the  like  circuAstances,  it  is  irregular  to  demur  to  part  of 
the  bill  and  put  in  a  voluntary  answer  to  the  rest — Qucare, 

The  bill  in  this  case  was  filed  on  the  13th  of  July,  1865,  and 
served  on  all  the  Defendants  on  the  following  day.  All  the 
Defendants  appeared  on  the  2lBt  of  July,  and  on  the  same  day 
six  of  them  put  in  a  demurrer  to  part  of  the  bill. 

The  Plaintiff  filed  interrogatories  on  the  28th  of  July,  and 
now  moved  that  the  demurrer  should  be  taken  off  the  file,  on  the 
ground  of  irregularity. 

The  bill,  amongst  other  things,  prayed  for  an  injunction. 

Mr.  8ou£hgaie^  Q.C.  and  Mr.  Bevir^  for  the  motion  : — 

A  demurrer  to  part  of  a  bill,  put  in  without  a  plea  or  answer  to 
the  rest  of  the  bill,  and  before  the  time  for  filing  interrogatories 
has  expired,  is  wholly  irregular.  Under  the  old  practice,  when 
the  interrogatories  were  filed  with  the  bill,  a  demurrer  to  part 
without  plea  or  answer  was  clearly  bad.  The  point  could  not 
then  haye  been  argued ;  and  the  enactment  15  &  16  Vict  c.  86, 
8. 12,  has  not  altered  the  practice.  The  Defendants  ought  to  have 
waited  to  see  whether  interrogatories  were  filed  or  not ;  if  they 
were  filed,  a  demurrer  to  part  of  the  bill,  and  a  plea  or  answer  to 
the  rest,  might  be  filed  within  twenty-eight  days  after  seryice  (1)  ; 
if  they  were  not,  a  demurrer  alone  might  be  put  in :  Burton  y* 
Bdbertaon  (2). 

That  case,  however,  is  no  authority  for  the  present  demurrer ; 
it  was  decided  expressly  on  the  ground  that  the  time  allowed  for 
filing  interrogatories  had  elapsed. 

(I)  XXXVII.  Ca  0.  r.  4.  (2)  IJ.  &  H.  33. 


Nov,  2. 
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M.  B.  Mr.  Sdwyn,  Q.C.,  and  Mr.  Freding,  for  the  demurrer : — 

18G5  It  is  not  irregular  to  put  in  a  voluntary  answer  before  interro- 

Bdwb       gatories  have  been  filed :  Anderson  v.  Stamp  (1) ;  and  it  is  sub- 

ToNKiN.     mitted  that  a  demurrer  to  part  of  the  bill  and  voluntary  answer 

to  the  rest  would  have  been  equally  regular.    That  being  so, 

Burton  v.  Robertson  shows  that  a  demurrer  alone  to  part  of  the 

bill  is  not  irregular. 

Under  the  old  practice,  the  Plaintiff  made  it  part  of  his  prayer, 
that  the  Defendant  should  answer :  and  then  the  Defendant  was 
bound  to  answer  all  parts  of  the  bill  to  which  he  did  not  demur ; 
but  now  the  Act  of  Parliament  says,  that  a  Defendant  is  not 
bound  to  answer  unless  he  is  required:  and  therefore  he  may 
demur  without  answering,  when  no  answer  is  required. 

If  this  motion  is  allowed,  it  will  be  impossible  for  a  Defendant 
to  demur  to  part  of  a  bill  till  sixteen  days  have  elapsed :  in  the 
meantime  the  Plaintiff  may  move  for  and  obtain  an  injunction, 
which  a  demurrer  would  have  prevented.  In  fact,  it  was  with 
reference  to  this  that  the  present  demurrer  was  filed. 

Sib  J.  KoMiLLY,  M.R. : — 

I  am  of  opinion  that  the  demurrer  is  irregular.  The  differ- 
ence between  this  case  and  that  of  Burton  v.  Robertson  is,  that 
the  Defendants  have  not  waited  for  the  sixteen  days  allowed 
for  the  filing  of  interrogatories.  I  consider  that,  till  the  end  of 
those  sixteen  days,  the  practice  remains  the  same  as  it  was  before 
the  Act  of  Parliament  altered  the  rules  as  to  pleading.  Under 
the  old  practice,  a  Defendant  might  have  pat  in  a  demurrer  to 
part  of  a  bill  and  an  answer  afl  to  the  rest ;  but  he  could  not  have 
demurred  alone  to  part  of  the  bill ;  if  he  had,  the  Plaintiff  might 
have  come  to  the  Court  and  asked  that  the  demurrer  should  be 
taken  off  the  file  for  irregularity.  So,  under  the  present  practice, 
even  assuming  that  before  the  sixteen  days  have  elapsed,  a 
Defendant  may  put  in  a  demurrer  to  part  of  a  bill  and  a 
voluntary  answer  to  the  rest,  still  he  can  not  demur  alone. 

As  to  that  assumption,  I  am  not  called  on  to  decide  the  point, 
and  therefore  desire  to  give  no  opinion ;  but  I  may  observe  that, 
if  it  were  so  decided,  considerable  difficulties  might  arise  on  the 
(1)  34  L.  J.  Ch.  230. 


V. 

Tonkin. 
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pleadings.  ThxxBy  if  a  Defendant  demurred  to  part  of  a  bill,  and  h.  B. 
answered  the  rest,  and  the  Plaintiff  then  filed  interrogatories,  1865 
could  the  Defendant  rely  on  his  demurrer,  or  must  he  answer?  ^[^ 
Again,  suppose  he  answered.  It  may  be  possible  for  the  Court  at 
the  hearing,  to  make  out  the  case  on  which  a  Defendant  relies, 
from  two  answers,  one  being  imperfect  and  the  other  complete ; 
bat  it  seems  to  me  that  there  would  be  great  di£Sculty  in  making 
it  oat  from  two  documents,  one  of  which  is  an  answer  to  the  whole 
bill,  while  the  other  is  a  demurrer  to  part  of  it 

I  am,  therefore,  of  opinion  that,  until  the  sixteen  days  hare 
elapsed,  all  that  can  be  done  is  to  assimilate  the  new  practice 
to  the  old.  The  demurrer  is  irregular,  and  the  motion  must  be 
allowed  with  costs. 


In  Be  HATTOR  GRANITE  COMPANY.  H.R. 

Ctmpany^Winding  itp-^Companie$^  Ad^  1862,  (23  A  26  Vkt.  c.  89,  f.  158)—         t^ 

LeoK  to  Companff — Claim  by  Le$tw,  Nov,  1I|  13* 

The  lessor  of  a  qnsny  who  has  granted  a  lease  to  a  company,  incorporated 
Iff  ehacrter,  with  the  usual  ooTenant  for  payment  of  rent : — 

Sdd,  not  entitledi  on  the  winding  up  of  the  oompany,  to  hare  any  daim 
entered  under  section  158  of  the  Companies  Act,  1862,  in  lespeot  of  fatnm 
rent,  when  the  lease  had  heen  asmgned  to  a  purchaser. 

The  Hajftor  Granite  Company  was  incorporated  by  Bojal  Charter 
hi  1830.  The  charter  contained  a  power  of  revocation  which  might 
be  exercised  by  the  Crown  on  one  year's  notice  being  giren  by  a 
Becretary  of  State  that  the  company  should  cease  to  exist,  and 
provided  that  at  its  expiration  the  letters  patent  should  cease 
accordingly,  that  then  the  affairs  of  the  company  should  be  wound 
up,  the  debts  paid,  the  assets  converted,  and  the  surplus  divided 
among  the  proprietora 

By  a  lease  dated  the  2nd  of  March,  1857,  and  made  between 
Eiward  SedbeU  of  the  one  part,  and  the  Eajftor  Granite  Company 
(the  lessees)  of  the  other  part,  the  said  Edward  SeobeU  granted  to 
the  lessees,  their  successors  and  assigns,  the  exclusive  right  to 
work  for  granite  in  the  limits  therein  mentioned,  for  the  term  of 
twentynseven  years  and  a  half,  at  the  rent  (from  and  after  tho 
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M.  a       fourth  year  of  the  term)  of  £275.    The  lease  contained  the  usual 
1865       covenant   by  the  lessees  for  payment  of  the  rent,  with  power 
Haytob      of  distress  and  entry,  and  power  for  the  lessor  to  make  null 
GBAyiTK  Co.  j^jj^j  yqJ^j  fjjQ  gaid  lease  on  non-payment  of  the  rent  or  non- 
performance of  the  coYenants.     There  was  no  proviso  against 
assignment. 

By  an  order  made  by  the  Master  of  the  Bolls  on  the  3rd  of 
October,  1863,  the  company  was  ordered  to  be  wound  up  under 
the  provisions  of  the  Companies'  Act,  1862.  On  the  17th  of 
June,  1864,  the  lease  was  assigned,  with  the  sanction  of  the 
Courts  to  Mr.  W.  Johnson^  by  whom  the  rent  was  afterwards 
paid. 

The  present  claim  was  made  by  the  lessor,  Mr.  ScobeUy  who 
took  out  a  summons  to  be  admitted  to  prove  for  the  amount  of 
the  future  rent. 

The  case  came  on  as  an  adjourned  summons. 

The  158th  section  of  the  Companies  Act,  1862  (25  and  26  Vict. 
G.  89),  on  which  the  application  mainly  rested,  provides  that  :-^ 
"  In  the  event  of  any  company  being  wound  up  under  this  Act, 
all  debts  payable  on  a  contingency,  and  all  claims  against  the 
company,  present  or  future,  certain  or  contingent,  ascertained  or 
sounding  only  in  damages,  shall  be  admissible  to  proof  against  the 
company,  a  just  estimate  being  made,  so'  fiar  as  possible,  of  the 
value  of  all  such  debts  or  claims  as  may  be  subject  to  any 
contingency,  or  sound  only  in  damages,  or,  for  some  other  reason, 
do  not  bear  a  certain  value." 

Mr.  De  Gex,  Q.C.,  for  the  lessor : — 

The  present  claim  is  properly  made  within  the  158th  section. 
If  no  claim  is  entered  on  the  proceedings  the  result  will  be  that 
it  will  be  certified  that  the  Company  is  wound  up,  and  then  under 
section  111,  the  Court  will  make  an  order  that  it  be  dissolved.  If 
the  company  were  to  be  dissolved  without  the  future  rent  being 
provided  for,  the  grossest  injustice  would  be  committed;  for  though 
the  lease  has  been  assigned  to  a  purchaser,  that  does  not  relieve 
the  company  from  their  liability  under  the  covenants ;  nor  is  it  a 
security  to  the  lessor,  for  the  quarry  might  be  worked  out,  or  the 
lease  might  be  assigned  to  a  pauper. 


VOL.  I]  EQUITY  CASES.  13 

[T&E  Master  of  the  Bolls  : — Would  it  not  be  the  same  in       m.  B. 
Bankruptcy?]  lg65 

The  Older  of  discharge  does  not  relieve  the  bankrupt  firom  the  grakii?  Oq. 
liability  to  future  rent  There  is  not  a  single  case  in  which  a 
covenantee  is  thus  barred  6f  his  remedy.  The  affairs  of  the 
company  could  not  properly  be  declared  to  be  wound  up  while 
tlus  liability  was  undischarged.  The  words  of  the  section  arc 
very  large : — ^^  All  claims  against  the  company,  present  or  future, 
certain  or  contingent" — ^words  not  found  in  the  Bankruptcy  Acts ; 
and  in  s.  159  the  liquidators  are  authorized  to  arrange  with 
persons  having  any  claim  ''  whereby  the  company  may  be  ren- 
dered liable" — shewing  that  there  is  no  analogy  to  the  case  of 
bankruptcy.  As  to  the  alleged  hardship  of  postponing  the  wind- 
ing-up of  the  company,  there  can  be  no  hardship  in  a  company 
performing  its  own  engagements.  In  Evans  v.  Coventry  (1),  which 
was  a  case  on  the  winding-up  of  an  Insurance  Company,  the 
capital  of  the  company  was  held  to  be  liable  to  answer  the  claims 
of  the  insured. 

Mr.  Sdwyn,  Q.C.,  and  Mr.  F.  Harrison^  for  the  official  liqui- 
dator:— 

The  Chief  Clerk,  in  disallowing  the  claim,  acted  in  conformity 
with  the  Act.  It  involved  no  injustice,  for  if  a  person  chooses  to 
enter  into  a  contract  with  a  company  which  is  liable  to  be  wound 
up,  he  mnst  take  the  consequences,  which  would  have  been  the  same 
if  the  company  had,  under  the  provisions  of  the  charter,  l>een  put 
an  end  to  by  the  order  of  the  Secretary  of  State.  The  remedy  of 
a  landlord,  as  against  the  tenant  or  his  estate,  cannot  be  extended 
by  a  Court  of  equity.  This  was  decided  in  King  v.  Maloott  (2). 
The  accident  of  the  winding-up  of  the  company  imposes  on  the 
Court  the  duty  of  seeing  that  every  just  claim  against  the  com- 
pany is  satisfied.  The  question  is — what  is  a  just  claim  ?  Would 
it  be  just  to  impound  a  certain  portion  of  the  assets  of  the 
company  to  meet  the  future  rent,  not  otherwise  paid,  when  no 
just  estimate  of  the  amount  can  be  arrived  at  ?  This  would  be 
contrary  to  the  spirit  of  the  Winding-up  Acts,  namely,  that  all 
(1)  8  De  G.  M.  &  G.  836.  (2)  9  Ha.  692. 
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M.B.      claims  should  be  ascertained  at  once.      Besides,  the   assignee 
1865       has  paid  his  rent,  and  no  hardship  to  the  lessor  can  be  appro- 

hI^b     bended. 
Gbanitb  Go. 

Mr.  De  Oex,  in  reply : — 

The  case  of  King  t.  Malcott  (1)  is  distinguishable,  for  there  the 
executor  still  remained  liable,  and  the  legatees  might  have  been 
compelled  to  refund.  It  was  there  held  that  it  was  no  part  of  the 
lessor's  contract  to  have  a  sum  set  apart  out  of  the  estate  of  the 
lessee.  In  the  present  case  the  lessor  does  not  ask  to  have  a  sum 
set  apart  out  of  the  assets  except  as  an  alternative.  He  asks  that 
there  may  be  a  subsisting  company  still  liable  to  meet  his 
demand. 


Nov.  13.    Sib  J.  Romtlly,  M.R : — 

•  The  facts  on  which  the  present  question  arises  are  these.  The 
Haytor  Orantie  Company  took  a  lease  from  the  present  applicant, 
Mr.  Sccbelly  for  twenty-seven  years'and  a  half  in  ihe  year  1857,  at 
a  rent  of  £275  a-year.  In  November,  1863,  the  company  foiled, 
and  this  Court  made  a  winding-up  order.  They  assigned  over  the 
lease  to  another  person,  who  has  duly  paid  the  rent,  which  has 
been  received  by  Mr.  ScobeU,  but  which  does  not  of  course  exone- 
rate the  original  [covenantors.  The  application  at  present  before 
me  is  to  have  a  sum  set  apart  in  order  to  satisfy  the  rent  as 
it  may  become  due  during  the  continuance  of  the  term,  which  in 
point  of  fiact  will  be  about  twenty  years  from  this  time.  It  was 
strenuously  argued  by  Mr.  De  Oex  that  the  Court  would  commit 
the  grossest  act  of  injustice  if  it  did  not  grant  this,  and  that  the 
Courts  of  equity  sit  here  to  administer  equity,  and  not  to  permit 
such  gross  acts  of  injustice.  Unquestionably  if  the  lessor  were  to  be 
deprived  of  his  rent  and  his  property  for  the  next  twenty  years,  a 
very  gross  act  of  injustice  would  be  perpetrated.  It  is  also  con- 
tended that  the  contract  is  to  be  performed  by  the  persons  who 
entered  into  the  covenant,  and  not  by  others,  and  that  he  has  a 
right  to  compel  them  to  perform  it.  It  is,  however,  the  same 
thing  to  him,  by  whomsoever  it  is  performed,  if  he  is  paid, 

(1)  9  Ha.  692. 
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The  clause  in  the  Act  of  Parliament  tinder  which  he  daimSy       M.  B. 
which  is  the  158th  clause  of  the  Companies'  Act^  1862,  is  in  these        i865 

[His  Honour  then  read  the  section.]  Gban™  Co. 

I  confess  I  am  unable  to  ascertain  what  the  amount  is  that 
ought  to  be  set  apart,  or,  in  fact,  whether  anything  ought 
to  be  set  apart.  What  I  have  to  estimate  is,  not  what  the 
Talue  of  £275  a-year  may  be  for  twenty  years,  which  would  be  a 
yery  simple  thing  to  do ;  but  what  the  chance  is  of  the  present  or 
some  futuje  assignee  of  the  lease  not  paying  the  rent  to  Mr. 
Seclbellf  the  result  of  which  would  only  be  this,  that  if  he  is  not 
paid  the  rent,  he  will  get  back  the  property  in  such  a  state  as 
it  may  be  in  at  that  time.  I  have  no  evidence  before  me  how  far 
this  granite  rock  is  capable  of  being  exhausted,  as  to  which  I  must 
have  an  inquiry  if  I  am  to  ascertain  what  the  value  is.  Mr.  De  Oem 
was  totally  unable  to  say  what  the  value  was ;  but  he  thought  it 
was  not  unfair  to  claim  the  total  amount  of  £275  for  the  twenty 
years,  which  is  the  claim  that  has  been  put  in  before  the  Chief 
Clerk.  I  am  of  opinion  that  that  is  not  a  fair  and  reasonable 
amount. .  There  is  no  debt  till  after  the  rent  has  become  due. 
Suppose  I  were  to  refuse  to  dissolve  the  company  at  all,  which  is 
what  I  am  asked  to  do,  and  thereupon  all  the  members  who  belong 
to  the  company  should  fail,  and  should  die  in  the  course  of  the 
next  twenty  years,  it  is  quite  clear  that  then  all  claim  would  be 
gone.  Mr.  De  Oex  admits  that  the  lessor  took  subject  to  that, 
because  he  cannot  compel  them  to  keep  up  the  company,  and 
there  is  no  contract  with  the  individual  members.  Then  it  is 
clear  that  the  case  of  Kinff  v.  Malcott  (1)  would  apply,  because 
it  is  certain  that  he  has  not  contracted  that  their  assets  or  their 
executors  shall  be  liable  to  pay  the  amount  of  the  rent,  but  only 
that  the  company  shall  pay.  The  value  is,  in  my  opinion,  wholly 
incapable  of  appreciation. 

Mr.  SeobeU  contracted  with  the  company,  not  with  any  in- 
dividuals ;  and  I  am  of  opinion  that  he  must  be  taken  to  have 
known  what  the  chances  of  failure  were  of  the  persons  with  whom 
he  contracted.  These  were  three.  First,  the  Queen  might  have 
repealed  the  charter  undei;  the  advice  of  the  Secretary  of  State. 

(I)  9  Ha.  692. 
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M.  B.      That  would  liave  put  an  end  to  the  company  at  once.    Secondly, 
1865       it  might  have  failed  through  the  death  of  all  the  members,  so  that 
Haytob     iiolt>ody  would  be  living  to  represent  the  company  at  all,  in  which 
Granite  Co.  case  nothing  could  be  obtained.   Thirdly,  it  might  become  insolvent 
and  be  wound  up  in  the  Court  of  Chancery.    If  Mr.  SedbeB  was 
liable  to,  and  could  not  complain  o^  either  of  the  first  two  events 
happening,  as  was  admitted  in  argument,  why  was  he  not  equally 
aware  that  the  third  was  likely  to  happen,  and  that  this,  like 
many  other  companies,  was  liable  to  fail  ?    Undoubtedly,  the  Act 
of  1862,  under  which  this  company  is  wound  up,  was  not  the  Act 
in  force  at  the  time  the  contract  was  made ;  but  there  was  another 
Act  in  force  at  that  time,  under  which  the  company  could  have 
been  equally  well  wound  up,  and  under  which  the  same  result 
would  have  happened,  although  it  did  not  contain  this  clause  for 
the  purpose  of  estimating  contingent  liabilities. 

I  think  that  Mr.  ScobeU  must  be  taken  to  have  known,  when  he 
entered  into  the  contract  with  the  company,  that  this  was  one  of 
the  possible  contingencies,  and  that  either  the  property  would  be 
assigned  to  some  other  person  who  would  pay  the  rent,  or  else  that 
the  lease  would  come  to  a  determination. 

It  is  impossible  for  me  to  ascertain  what  is  the  value  of  the 
lease.  If  the  granite  should  become  more  valuable,  it  would  be 
beneficial  to  the  lessor  that  it  should  be  put  an  end  to.  I  cannot 
possibly  ascertain  what  sum  to  fix  upon ;  and  taking  the  other 
view  also,  that  Mr.  ScobeU  was  aware  what  he  was  about  when  he 
contracted  with  the  company,  I  am  of  opinion  that  he  has  no 
ground  here  for  any  olaitn  at  alL 
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WICKHAM  V.  MAKQUIS  OF  BATH.*  M,  B. 

Mortmain — 9  Geo,  2,  c.  SQ^Charity-^JReaervatum  for  Grantar^-Atiestation-'         ^^ 

Confirmatwn  hy  heir,  June  26. 

A  grant  of  lands  for  charitable  purposes  does  not  Gomply  with  the  pro- 
▼isioDs  of  the  Btatute  f^  Mortmain  unless  the  grantor  grant,  hondfide^  all  the 
interest  he  has  in  the  property  to  be  conveyed,  whether  from  rents  to  be 
received,  of  from  actual  possession  at  the  time  of  the  grant. 

Therefore,  where  a  man  advanced  in  life,  by  a  deed  duly  executed,  attested, 
and  mrolled,  made  a  grant  of  real  estate,  including  his  dwelling  house,  to 
trustees  for  charitable  purposes,  subject  to  a  lease  made  shortly  before  th« 
grant,  at  a  peppercorn  rent  for  twenty  years,  determinable  on  the  death 
of  the  grantor  and  his  sister,  to  his  said  sister,  with  whom  he  there  resided  and 
continued  to  reside,  and  who  was  acting  in  concert  with  him  in  the  matter  :— 

Mdd,  that  the  grant  was  void. 

A  deed,  attested  by  one  witness,  though  executed  and  acknowledged  for 
the  purpose  <^  enrolment,  in  the  presence  of  two  persons  who  are  parties 
to  and  execute  the  deed,  but 'do  not  sign  the  attestation  clause,  is  not  a  deed 
moled  and  ddivered  in  the  pretence  of  two  or  more  credible  witnesses  within 
the  meaning  of  the  Statute  of  Mortmain, 

A  deed,  so  attested,  executed  by  the  grantor's  sister  and  heiress-at-law 
after  his  decease,  and  purporting  to  confirm  the  grant : — Hdd^  invalid. 

1  HE  object  of  this  suit  was  to  obtain  a  dedaration  as  to  the 
Talidity  of  a  deed  executed  by  ThomoB  Bunny  deceased,  on  the  26th 
of  July,  1850,  whereby  he  granted  certain  lands,  subject  to  two 
leases,  to  trustees,  who  were  the  principal  D^endants  to  the  suit, 
upon  the  trusts  therein  mentioned  for  the  improvement  of  the 
town  of  Frome.  The  main  question  in  the  case  was  whether  the 
grant  was  ^made  to  take  effect  in  possession  for  the  charitable  use 
intended  immediately  from  the  making  thereof,  and  without  any 
reservation  for  the  benefit  of  the  grantor/'  according  to  the  pro- 
visions of  the  SiatiUe  qf  Mortmainy  9  Geo.  2,  c  36.  There  was  a 
further  question  whether  a  deed  of  confirmation  executed  by  the 
grantor's  sister  and  heiress-at-law,  Jane  Bunny  was  '^sealed  and 
delivered  in  the  presence  of  two  or  more  credible  witnesses," 

*  As  this  case  was  heard  before  the  which   the  case  is  reported,  another 

commencement  of  the  present  reports,  point  relating  to  the  farming  lease  was 

the  reporter  is  unable  to  give  a  full  discussed  which  does  not  appear  to  call 

statement  of  the  (acts  or  a  note  of  the  for  a  report  and  would  not  be  iDtelligiblo 

aiguments.      Besides    the   points   on  without  a  full  statement  of  the  facts. 

Vol.  I.  C  ^  2 
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M.  R.       within  the  meaning  of  the  Statute.    The  bill  was  filed  by  the 
1865       residuary  devisees  and  legatees  of  the  will  of  Thomas  Bunn. 
WiImam        The  facts  of  the  case  as  to  the  points  on  which  it  is  reported  are 
MA»Sns  OP   *^y  ®^^^^  ^^  *^®  judgment. 

Mr.  Hchhouae,  Q.C.,  and  Mr.  BendaH,  for  the  Plaintiffs. 

Mr.  SdwyUy  Q.C.,  and  Mr.  Phear,  for  the  trustees  of  the  deed. 

Mr.  BaggaUay^  Q.C.,  Mr.  J.  Pearson^  and  Mr.  T.  Stevens,  for  other 
parties. 

Nov.  4.    Sir  J.  Romilly,  M.R. : — 

This  is  a  suit  instituted  by  the  residuary  devisees  and  legatees 
of  the  will  of  Thomas  Bunn,  deceased,  two  of  whom  also  are  the 
surviving  executors  of  his  will,  praying  a  declaration  of  the  rights 
of  the  persons  interested  in  the  property  of  Thomas  Bunn,  and 
also  of  his  sister,  Jane  Bunn,  who  is  since  deceased. 

The  principal  Defendants  are  the  trustees  created  by  a  deed 
executed  by  Thomas  Bunn  in  his  lifetime,  conveying  to  them 
certain  property  at  Frome,  in  Somersetshire,  and  the  real  question 
in  the  cause  is  the  validity  or  invalidity  of  this  deed,  and  of  a 
subsequent  deed  executed  by  his  sister  Jane,  in  confirmation  of  it. 
Their  validity  or  invalidity  depends  upon  whether  they  have  been 
made  in  conformity  with  the  provisions  of  the  Statute  of  Mortmain  ; 
if  not,  the  residuary  devisees  and  legatees  under  Javie  BunrCs  will, 
or  her  heir-at-law,  are  entitled  to  the  property ;  and  the  suit  is 
instituted  to  try  these  questions. 

The  dfeed  executed  by  Thomas  Bunn  bears  date  the  26th  of 
July,  1850.    He  was  a  party  to  it  of  the  first  part ;  the  first  nine . 
Defendants  on  the  record,  and  the  three  Plaintiffs,    and   three 
other  persons  who  have  disclaimed  the  trusts  or  have  since  died, 
were  the  parties  of  the  second  part.     It  recited  the    desire  of 
Thomm  Bunn  to  improve  the  town  of  From^,  and  it  witnessed  that 
for  effecting  this  purpose  Thomas  Bunn  conveyed  to  the  parties 
thereto  of  the  second  part  certain  freehold  messuages  and  heredita- 
ments, therein  particularly  described,  subject  to  a  fSarming  lease 
of  the  7th  of  October,  1846,  and  to  a  lease  to  the  grantor's  sister 
of  the  1st  of  May,  1850,  to  hold  to  the  trustees  iq  fee  upon  trust 
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to  collect  the  rents  and  profits  of  the  lands  and  hereditaments  by       M.  B. 
their  treasurer,  or  by  a  proper  officer  to  be  appointed  by  them,  and        1865 
after  defraying  the  incidental  expenses,  to  lay  out  the  remainder    Wickhak 
in  supplying  water  to  the  town  of  Fromey  in  widening  the  streets,   -^j^jJ^^  ^gi 
in  the   formation  of  playgrounds  for  children,  and  in  effecting       Bath. 
various  other  matters  for  the  town  of  Frome,  which  are  very  particu- 
cularly  described  in  the  deed    The  deed  also  contained  a  clause 
for  the  appointment  of  new  trustees  when  the  number  should  be 
reduced  to  five.    The  deed  was  duly  attested  by  two  witnesses,  and 
enrolled  in  Chancery  within  six  months  after  its  execution,  and 
Thomas  Bwnn  did  not  die  until  long  after  twelve  months  had 
elapsed  from  the  date  of  its  execution.    The  forms  of  attestation, 
enrolment,  and  acknowledgment  by  the  grantor  have  been  fully 
complied  with,  but  thp  validity  of  the  deed  depends  upon  whether 
according  to  the  true   construction  of  the  Statute  of  Mortmain 
the  lands  vested  in  possession  on  the  execution  of  the  deed; 
and,  if  not,  whether  it  must  not  be  considered  to  have  been  an 
evasion  of  the  provisions  of  that  Act. 

The  lands  which  the  deed  purports  to  convey,  comprise  all  the 
real  estate  in  which  Thomas  Bunn  had  any  interest  whatever, 
including  the  house  in  which  he  then  lived,  and  continued  to  live 
with  his  sister  after  the  grant. 

The  lease  of  the  1st  of  May,  1850,  was  made  by  Thomas  Bimn^ 
and  by  it  he  demised  to  his  sister  Jane,  the  hereditaments  after- 
wards included  in  the  deed  of  the  26th  of  July,  1850,  to  hold  to 
her  for  twenty  years,  at  a  peppercorn  rent,  determinable  on  the 
death  of  the  survivor  of  himself  and  herself.  At  this  time  Jane, 
the  younger  of  the  two,  was  eighty  years  of  age.  They  lived 
together  until  the  death  of  Thomas  Bimn,  which  took  place  in  May, 
1853.  Previously  to  that  event  he  had  made  his  will,  by  which 
after  referring  to  this  indenture  of  July,  1850,  and  stating  that  doubts 
were  entertained  as  to  its  validity,  he  directs  that  if  any  one  shall 
contest  the  deed,  or  attempt  to  defeat  the  settlement  he  had  made 
of  his  property,  the  whole  of  his  lands  and  hereditaments  not  so 
applied  should  belong  to  and  vest  in  Ser  Majesty  the  Queen  and  the 
Prince  Consort,  and  their  heirs  for  ever;  and  further,  in  case 
they  should  reject  such  devise,  then  he  gave  £600  to  his  executors 
to  enable  them  to  obtain  an  Act  of  Parliament  to  confirm  his  deed 

C2  2 
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M.  B.       of  July,  1850,  and  the  settlement  of  his  lands.    Subject  to  these, 
1865       and  certain  other  directions  and  legacies,  the  testator  gave  any  of 
WicKHAM    1^  property  that  might  remain  to  his  sister,  Jan^  Bunn^  her 
Maequib  of  63cecutors,  administrators,  and  assigns. 
^^  .        Before  proceeding  to  consider  the  rest  of  the  case,  it  will  be  con- 
venient to  dispose  of  that  portion  of  it  which  depends  on  this  will. 
Her  Majesty  tJie  Qtieen,  in  whom  the  whole  interest  in  this  devise 
was  vested,  has,  by  a  grant  under  her  sign-manual  of  the  21st  of 
July,  1863,  granted  all  the  hereditaments  to  the  Plaintiffs  and 
their  heirs,  without  thereby  impeaching  or  afiBj*ming  the  trusts  of 
the  indenture  of  the  26th  of  July,  1850,  but  simply  for  the  purpose 
of  disclaiming  all  interest  in  the  devise.     The  effect  of  this  is 
exactly  the  same  as  if  this  devise  had  not  been  made  by  the 
testator. 

The  next  direction  in  the  will,  to  obtain  an  Act  of  Parliament  to 
render  the  trusts  of  the  indenture  of  July,  1850,  valid,  is  also  in- 
operative. Of  course  there  is  no  question  but  that  Parliament,  if 
it  pleased,  might  pass  an  Act  of  Parliament  making  these  trusts 
valid,  as  they  might  pass  an  Act  to  take  away  a  field  from  one 
person  and  give  it  to  another ;  but  this  direction  contained  in  the 
will  imposes  no  duty  or  obligation  on  the  executors  or  trustees  to 
apply  for  such  an  Act.  And  as  no  such  Act  has  been  applied  for, 
and  as,  if  it  were,  in  all  probability  Parliament  would  reject  any 
bill  introduced  for  that  purpose,  I  must  proceed  to  consider  the 
validity  of  the  deed  as  it  stands,  unconfirmed  by  any  extraordinary 
interposition  of  the  Legislature. 

I  think  the  real  question  is,  whether  the  lease  of  the  Ist  of  May, 
1850,  being  less  than  three  months  before  the  execution  of  the 
deed  of  July,  1850,  is  not  a  colourable  evasion  of  the  statute  of 
the  9th  Geo.  2.  The  formalities  prescribed  by  that  statute  have 
been  complied  with;  but  the  question  is  whether  the  provision 
which  enacts  that  a  gift  shall  be  void  unless  it  be  made  to  take 
effect  immediately,  has  been  complied  with  in  this  case.  I  ani 
of  opinion  that  it  has  not,  and  that  the  deed  is  void. 

I  hold  it  to  be  quite  clear  that  a  conveyance  of  lands,  to  be  Keld 
in  trust  for  the  grantor  during  his  life,  and  upon  his  death  to  be 
applied  for  the  support  of  a  particular  charity,  would  be  void  under 
the  provisions  of  this  Act.    It  would,  I  think,  amount  to  tbe  same 
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thing,  and  be  subject  to  the  same  consequences,  if  this  were  done       M.  R. 

by  two  deeds,  and  through  the  instrumentality  of  two  sets  of  trus-        1865 

tees.    For  instance,  if  the  grantor  by  the  first  deed  granted  lands    wkmam 

to  trustees  in  trust  for  himself  for  life,  and  subiect  thereto  as    „    ^' 

•*  Marqub  of 

he  should  by  deed  or  will  appoint,  and  then  by  a  second  deed  Bath. 
appointed  the  reversion  in  fee  irrevocably  to  other  trustees  to  hold 
for  certain  charitable  uses,  this,  I  apprehend,  would  be  bad.  It  is 
true  that  where  a  reversion  in  real  estate  is  vested  in  the  grantor, 
who  has  no  present  interest  in  the  property,  the  irrevocable  and 
immediate  conveyance  of  that  reversion  to  trustees  in  trust  for 
charitable  purposes,  would  probably  be  held  to  be  valid,  but  not,  I 
apprehend,  if  the  reversion  had  been  created  by  the  grantor  for  the 
purpose  of  allowing  himself  to  retain  the  enjoyment  of  the  pro- 
perty during  his  life.  In  many  of  these  cases  it  would  be  a  question 
of  fact  to  be  determined  from  the  evidence  laid  before  the  Court ; 
but  assuming  it  to  be  established  by  the  evidence  to  the  satisfaction 
of  the  Court  that  the  grantor  had  at  any  time  divided  the  fee 
simple  into  a  life  estate  and  a  reversion,  or  had  carved  out  of  the 
fee  simple  such  an  interest  as  would  outlast  the  life  of  the  grantor, 
and  that  he  had  done  this  with  the  view  of  securing  to  himself  the 
beneficial  interest  in  the  property  during  his  life,  and  of  disposing 
of  it  after  his  death  for  charitable  purposes,  in  such  a  case  I  am  of 
opinion  that  the  grant  in  favour  of  the  charity  would  be  an  evasion 
of  the  provisions  of  the  Statute  of  Mm'tmatn,  and  as  such,  must  be 
held  to  be  void  by  this  Court.  Were  it  not  so,  it  is  obvious  that 
the  refid  object  of  the  statute  would  be  easily  evaded,  and  the  words 
in  it  to  which  I  have  referred  would  be  wholly  inoperative. 

If  I  am  right  in  this,  the  question  is  whether  the  lease  of  the  1st 
of  May,  1850,  falls  within  the  principles  I  have  endeavoured  to 
enunciate,  and  I  am  of  opinion  that  it  does.  Three  months  before 
the  grant  of  the  charity,  the  grantor,  an  old  man  of  the  age  of 
eighty-three,  without  children,  and  living  with  his  only  near 
relation,  a  sister  of  the  age  of  eighty,  makes  a  lease  of  the  heredita- 
ments in  question  to  his  sister  for  twenty  years,  at  a  peppercorn 
rent,  after  which  they  continue  to  live  together  and  enjoy  the  pro- 
perty until  his  death.  It  was  reasonably  certain  that  the  lease 
would  exceed  his  life,  and  it  was  equally  certain  the  sister  would 
not  attempt  to  evict  her  brother  during  his  life ;  and  it  seems 
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11  R,       probable,  had  she  attempted  to  do  so,  she  would  have  failed.    In 

1865       truth,  the  concord  between  them  to  accomplish  the  wish  of  the 

WiOTHAM    l>rother  is  established  by  the  evidence.     Here  there  is  a  lease  which 

^    *•  provides  for  the  enjoyment  of  these  messuages  and  hereditaments 

Bath.       during  the  life  of  the  brother  and  sister,  and  then,  subject  to  their 

interest  therein,  it  is  given  to  trustees  for  charitable  purposes.  This 

is,  in  my  opinion,  not  a  case  where,  in  the  meaning  of  the  words 

of  the  statute,  it  can  be  said  with  truth  that  the  grant  is  made 

to  take  eflfect  immediately  on  the  execution  of  the  deed.    That 

means,  as  I  understand,  that  the  grantor  shall  give  the  whole 

interest  he  has  in  the  thing  granted.    If  the  gift  to  the  charity  was 

intended  to  be  an  annidty  or  rent-charge,  the  grant  of  it  must  be  of 

the  whole  interest  in  that  annuity  or  rent-charge.    If  the  thing 

granted  be  lands,  then  the  statute  means  that  the  whole  interest 

which  the  grantor  has  in  the  lands  should  be  conveyed,  not  the 

whole  interest  remaining  in  him  at  the  exact  date  of  the  grant, 

after  deducting  his  previous  grants  to  secure  benefits  to  himself, 

but  the  whole  interest  he  had  at  the  time  when  he  first  conceived 

and  commenced  the  plan  of  benefiting  the  charity. 

If  this  be  correct,  then  immediately  another  question  arises  as  to 
what  is  included  in  these  words :  "  the  whole  interest  in  the  thing 
granted."     I  think  that  when  lands  are  conveyed  these  words 
mean  the  whole  interest  that  a  landlord  usually  possesses  in  his 
lands,  which  includes  the  rents  receivable  from  the  tenants.     It 
is  clear  that  if  A  agree  to  sell  to  B  his  estate  of  W,  this  does 
not  mean  that  the  rent  imder  existing  leases  is  to  be  retained 
by  the  vendor;  but  in  the  absence  of  any  stipulatioa   on   the 
subject,  it  means  that  the  purchaser  is  to  be  put  into  possession 
of  the  estate  and  into  the  receipt  of  the  rents  at  the  date  of  the 
completion  of  the  purchase.     In  like  manner  if  a  man  grants 
land  to  a  charity,  the  statute  requires  that  the  grant  shall  take 
effect  in  possession  immediately,  not  leaving  the  grantor  to  receive 
the  rents  under  existing  leases  during  his  life,  but  putting  the 
grantee  in  immediate  and  entire  possession  of  the  thing  granted 
as  far  as  the  grantor  is  able  to  do  so.    [After  referring  to  a  point 
which  had  been  raised  in  respect  of  the  farming  lease,  his  Honour 
continued : — ]    The  only  safe  rule  seems  to  me  to  be   that  the 
grantor,  in  order  to  comply  with  the  provisions  of  the    statute. 
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most  grant  all  the  interest  he  hondfide  has  in  the  property  to       M.R. 
be  conveyed,  whether  from  rents  to  be  received,  op  from  actual        ises 
possession  at  the  time  of  the  grant,  and  must  not  in  contemplation    ^i^^Ih 
of  such  grant  for  charitable  purposes  have  deprived  himself  pro-   ..    ^' 
viously  of  any  portion  of  this  interest  in  favour    of   another,       Bath. 
under  any  agreement,  either  expressed  or  implied  that  he,  the 
grantor,  is  to  derive  any  benefit  from  the  portion  so  previously 
conveyed.     This  grant  of  July,  1850,  is  defective  in  respect  of 
these  propositions.    I  am  of  opinion,  therefore,  that  the  deed  of 
the  26th  July,  1850,  is  void  as  being  contrary  to  the  provisions  of 
the  Saiute  of  Mortmain. 

I  have  then  to  consider  what  effect  the  acts  of  the  sister  Jane, 
which  hare  been  done  since  the  death  of  her  brother,  have  had 
towards  confirming  the  grant  intended  by  the  brother,  and 
affecting  the  destination  of  this  property  in  the  manner  directed 
by  him;  in  other  words,  whether  the  acts  of  Jane  Bunn, 
the  sister,  since  the  decease  of  her  brother,  have  rendered  valid 
the  trusts  of  the  deed  of  July,  1850,  or  have  created  new  trusts  to 
the  same  or  a  similar  effect. 

Jane  Bunn,  being  the  sister  of  Thomas  Bunn,  was  his  heiress 
at  law,  his  sole  next  of  kin,  and  residuary  devisee,  and  legatee 
of  all  his  property,  which  could  not  be  applied  for  the  performance 
of  the  trusts  of  the  charity  pointed  out  by  him.  Four  months 
alFler  her  brother's  death,  Jane  Bwnn  executed  the  following 
indenture.  It  bears  date  the  16th  of  September  1853,  it  was 
expressed  to  be  made  between  herself  of  the  first  part,  the 
three  Plaintiffs  and  Jane  Bunn  of  the  second  part,  Ja^nes  CoUer 
of  the  third  part,  and  the  Defendant  Daniel  Anthony  and  all 
the  persons  who  are  parties  of  the  second  part  to  the  indenture  of 
the  26th  of  July,  1850,  except  William  Femie  who  had  died, 
were  parties  to  it  of  the  fourth  part.  It  recites  the  will  of  July, 
1850,  and  the  will  of  the  testator;  it  recites  that  Jane  Bunn 
had  been  advised  that  the  trust  thereby  declared  was  absolutely 
void,  and  that  the  clauses  contained  in  the  will  of  Thomas  Bunn 
relating  thereto  were  inoperative,  and  that  she  was  entitled 
absolutely  to  the  hereditaments  contained  in  the  deed  of  July 
1850,  as  heiress  at  law  of  Thomas  Bunn,  or  that  she  and  the 
Plaintifis  were  seised  thereof  in  fee  simple  in  trust  for  herself* 
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H  B.      It  farther  recited  that  she  was  desirous  to  giye  effect  to  her 
1865       brother's  wishes  as  expressed  in  the  indenture  of  July,  1850,  and 
WioKHAx     ^^^  indenture  then  witnessed,  that  in  order  to  give  effect  to  that 
JIabquis  of  i^*®'^*^^"?  she,  Jane  Bunn,  and  the  Plaintiffs,  conveyed  to  James 
Bate.       Cotter,  his  heirs  and  assigns,  all  the  messuages   and  heredita- 
ments comprised  in  the  indenture  of  the  26th  of  July,  1850,  to 
the  use  of  the  parties  thereto  of  the  fourth  part^  their  heirs  and 
assigns^  and  upon  trust  to  receive  and  collect  the  rents  of  the 
said  hereditaments  by  their  treasurer,  or  other  proper  officer,  and 
the  deed  then  repeated  all  the  trusts  contained  in  the  deed  of 
the  26th  July,  1850.      This  indenture  appears  on  the  face  of  it 
to  have  been  attested  by  one  witness  only,  but  two  of  the  Plaintiffs 
who  executed  the  deed  at  the  same  time  with  Jane  Bunn  were 
present  at  the  time  she  executed  it,  though  they  did  not  sign 
any  attestation  clause.     At  the  same  time  Jane  Bunn  acknow- 
ledged the  deed  before  the  same  two  Plaintiffs,  for  the  purpose 
of  enrolment^  which  accordingly  was  done  in  Chancery  on  the 
following  day. 

The  iSrst  question  is,  was  this  deed  attested  by  two  witnesses  as 
required  by  the  Staiute  qf  Morimaini  In  all  other  respects  the 
forms  required  by  the  Act  were  complied  with.  The  deed  was 
duly  enrolled,  and /and  ^imn  survived  the  twelve  months  required 
by  the  statute. 

I  am  of  opinion  that  this  last  deed  was  not  properly  atteated 
by  two  witnesses,  as  required  by  the  statute.  What  is  meant  by 
attesting  a  will  or  a  deed  ?  It  means,  as  I  understand  it,  that  one 
or  more  persons  are  present  at  the  time  of  the  execution  for  that 
purpose,  and  that  as  evidence  thereof  they  sign  the  attestation 
clause,  stating  such  execution.  The  fact  that  any  number  of  per- 
sons were  present  when  Jane  Bunn  executed  the  deed  would  not 
comply  with  the  provisions  of  the  statute,  if  they  did  not  sign  the 
deed  as  witnesses  attesting  such  execution.  Were  it  otherwise,  all 
the  cases  on  powers  which  require  the  strict  performance  of  the 
condition  attached  to  the  exercise  of  the  power  would  haye  been 
incorrectly  decided ;  in  truth,  no  attestation  at  all  of  the  deed 
would  be  necessary,  if  any  sufficient  number  of  persons  were 
present  at  the  time  when  the  deed  was  executed,  although  their 
presence  was  without  any  object  relating  to  the  subject  of  the 
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deed.    In  this  case,  it  is  supposed  that  a  difference  is  to  be  found       IL  B, 
in  the  &ct  that  the  Plaintiffs  Dawe  and  Wiekham,  who  were  present        1S6S 
when  Jane  Bunn  executed  the  deed,  executed  it  also  themselyes ;    WtaauM 
but  in  my  opinion  this  makes  no  difference.    They  did  not  execute   ^r^' 
the  deed  eo  tWui^u— that  is,  they  did  not  sign  the  deed  for  the       Bath. 
purpose  of  attesting  the  execution  of  Jane  Bunn,  but  for  the  pur- 
pose of  conveying  any  interest  they  had,  or  might  be  supposed  to 
have,  in  the  property,  and  this  cannot,  in  my  opinion,  be  converted 
into  attestation  of  Jane  Buwna  execution.    In  fiftct,  were  it  other- 
wise, the  cases  decided  as  to  the  execution  of  powers  would  also 
be  wrong,  and  the  Sialtde  of  Mortmain  would  be  easily  evaded. 
Three  tenants  in  fee  simple  of  an  estate  might  convey  it  to  a 
charitable  institution  without  any  attestation  at  all  in  the  ordinary 
sense  of  the  word,  because,  according  to  the  argument,  if  valid,  of  the 
Defendants  who  are  the  trustees,  any  two  of  the  grantors  might  be 
regarded  as  witnesses  of  the  execution  of  the  deed  by  the  third, 
provided  they  all  executed  the  deed  at  the  same  time,  and  in 
each  other's  presence.    The  execution  of  this  deed,  therefore,  in 
my  opinion,  has  only  been  attested  by  one  witness ;  and,  if  this 
opinion  of  mine  be  correct,  it  follows  that  the  omission  of  the 
attestation  by  the  second  witness  is  a  violation  of  the  provisions 
of  the  statute,  and,  in  my  opinion,  this  deed  also  is  void. 

It  is  farther  to  be  observed  that,  notwithstanding  this  deed, 
Jane  Bttnn  enjoyed  the  property  as  long  as  she  lived,  which  was 
until  the  10th  of  December,  1862,  when  she  died,  at  the  age  of 
ninety-three.  She  had  previously  made  a  will  making  certain 
specific  devises,  and  making  four  persons  her  residuary  legatees, 
three  of  whom,  and  the  legal  personal  representative  of  the  fourth, 
are  Defendants  to  this  bill ;  but  by  this  will  she  did  not  dispose 
of  the  property  included  in  either  of  the  deeds  of  the  26th  ct  July, 
1850,  and  the  16th  September,  1853. 

I  am  therefore  of  opinion  that  the  hereditaments  comprised  in 
these  deeds  passed  to  the  heir  at  law  of  Jane  Bwm;  and  as  the 
certificate  of  the  Chief  Clerk  establishes  that  Charlee  Kelson,  the 
Defendant,  is  such  heir  at  law,  he  is  entitled  to  a  declaration 
aooordingly  in  his  &vour.  The  costs  of  all  parties  must  be  paid 
out  of  the  estate  in  dispute* 


Nov.  21. 
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M.B.  BOSTOCK  V.  FLOTER. 

Tru8t€e-^LiaMity-'Fraud--Solicitor. 

A  trustee  is  liable  for  the  loss  of  a  trust  fund  caused  by  the  fraudulent  act 
of  his  solicitor,  although  in  employing  such  solicitor  he  may  have  exercised 
ordinary  care  and  discretion. 

J  HE  PlaintiiBF  Mrs.  Bosioek,  at  the  time  of  her  marriage  with 
Mr.  Bobert  Bostock  in  the  year  1833,  was  absolntely  entitled 
to  the  sum  of  £400,  invested  on  the  security  of  a  mortgage,  in 
the  name  of  the  Bey.  B.  C.  WUmot^  and  held  by  him  upon  a 
parol  trust  for  her  separate  use.  The  mortgage  was  paid  off  in 
the  year  1853  ;  and,  thereupon,  Mr.  WUmot  handed  the  money 
which  had  come  into  his  hands  to  his  solicitor,  Mr.  Confers, 
for  the  purpose  of  re-investment.  Mr.  Conyers  was  a  solicitor 
of  good  repute  and  extensive  practice,  and  amongst  many  other 
offices,  held  that  of  steward  of  the  Manor  of  Beverley  Water  Tauma. 
He  professed  to  invest  the  sum  on  a  mortgage  of  certain  copy- 
holds of  that  manor,  and  deposited  with  Mr.  WUmot  a  bundle 
of  deeds  and  documents  relating  to  the  title,  including  a  docu- 
ment which  purported  to  be  a  copy  of  the  Court  Eoll,  and  to 
show  that  at  a  Cburt  held  on  the  20th  of  April,  1853,  one  J.  P. 
Stephenson  made  a  conditional  surrender  of  the  copyholds  in 
question  to  the  Bev.  B,  C.  WUmot,  to  secure  the  repayment  to 
him  of  £400  with  interest.  There  was  not,  however,  any  receipt 
for  the  money  alleged  to  have  been  advanced  to  Stephenson. 

At  the  last-mentioned  date,  /.  P.  Stephenson  was  the  actual 
tenant  on  the  Court  Bolls  of  the  copyholds  purported  to  have  been 
surrendered  by  him. 

•Mr.  Wilmot  died  in  the  year  1856,  having  by  his  will,  dated 
27th  January,  1848,  appointed  the  Defendant  his  executor. 

Conyers  acted  as  solicitor  to  the  Defendant  up  to  the  8th  of 
October,  1863,  when  Conyers  died. 

The  stipulated  interest  was  regularly  paid  to  the  Plaintiff 
through  ConyerSy  up  to  the  time  of  his  death. 

It  did  not  appear  that  anything  occurred  in  the  lifetime  of 
Conyers,  which  was  calculated  to  raise  any  doubts  as    to    his 
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integrity ;  but  soon  after  his  death,  it  was  discovered  that  he  had       ]c  b. 
been  guilty  of  gross  fraud :  that  he  had  never  advanced  the  £400        13^5 
to  Stephendon,  and  that  no  Court   had  been  held  on  the  20th     b^^^^ 
of  April,  1853,  nor  any  surrender   of  the  copyholds  made  by         *• 
aUphenson.  

Bobert  Bostoek,  the  Plaintiff's  husband,  died  in  1857. 

The  bill  was  filed  for  the  purpose  of  having  the  sum  of  £400 
made  good  out  of  the  estate  of  Mr.  Wilmot.  The  Defendant 
admitted  assets. 

Mr.  Hobhause,  Q.C.,  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff: 

Mr.  F.  0.  Haynea  (Mr.  Sdwyn,  Q.C.  with  him),  for  the 
Defendant : —  ^ 

A  trustee  is  not  liable  for  the  criminal  fraudulent  act  of  a 
person  whom  he  employs,  provided  he  has  himself  exercised  the 
same  care  and  solicitude  which  he  would  have  done  for  himself; 
Lewtn  on  Trusts  (1),  Jones  v.  Letois  (2).  The  fund  has  in  this  case 
been  lost  by  the  criminal  act  of  a  person,  whose  integrity  there 
was  no  reason  to  doubt ;  and  the  only  way  in  which  the  firaud 
could  have  been  detected,  would  have  been  by  employing  another 
solicitor  to  search  the  Court  Rolls,  which  was  quite  out  of  the 
question.  The  loss  ought,  therefore,  to  fall  on  the  person  who 
owns  the  fund,  just  as  if  it  had  been  caused  by  via  major. 

So  at  common  law,  a  master  is  not  liable  for  the  criminal  or 
spiteftd  acts  of  his  servant  beyond  the  scope  of  his  ordinary 
employment :  M'Mantis  v.  CHckeU  (3). 

Further,  in  the  present  case,  the  Plaintiff  received  the  interest 
from  Conyers:  she  cannot,  therefore,  complain  that  he  was 
employed  by  her  trostee,  against  whom  no  wilful  default  is  even 
allied. 

Sir  J.  EoMiLLT,  M.  R. : — 

The  case  is  too  clear  for  argument ;  the  liability  of  the  trustee 

is  a  matter  of  everyday  occurrence  in  the  Court.    If  the  trustee 

had  handed  over  the  £400  to  his  solicitor,  and  he  had  not 

invested  it  at  all,  but  simply  retained  it  for  his  own  use,  there 

(I)  4th  EcL  224.  (2)  2  Ves.  241.  (3)  1  East.  IOC. 


V. 

Floyer. 


28  EQUITY  CASES.  [L.  R. 

HB.  could  be  no  doubt  of  the  trustee's  liability.  It  was  argued,  how- 
1856  ever,  that  the  criminal  act  of  the  solicitor  made  a  difference. 
B^^^^  Now,  what  took  place  was  this :  The  solicitor,  being  steward  of  a 
manor,  fabricated  (the  act  did  not  seem  to  amount  to  forgery), 
a  surrender  of  actual  copyholds  by  an  actual  tenant  on  the  rolls ; 
but  he  did  not  give  to  his  client  a  receipt  for  the  money  to  secure 
which  the  surrender  purported  to  be  made ;  and  on  reference  to 
the  Court  Bolls,  the  whole  thing  was  found  to  be  a  fiction.  Now, 
I  had  before  me  a  case  connected  with  the  BoupeU  forgeries,  in 
which  trustees  having  occasion  to  invest  a  large  sum  of  money, 
applied  to  their  solicitors  to  procure  for  them  a  good  freehold 
security.  The  solicitors,  exercising  every  possible  precaution, 
found  what  appeared  to  be  an  unimpeachable  security  on  free- 
holds vested  in  il  B  in  fee  simple ;  but  the  title  to  which 
depended  on  a  forgery  by  A  B.  In  that  case  I  had  considerable 
doubt  whether  the  trustee  could  be  made  Uable  for  the  loss 
occasioned ;  but  I  was  not  called  on  to  decide  the  point.  There 
is,  however,  the  greatest  difference  between  that  case  and  the 
present,  where  the  trustee  has  himseK  chosen  and  employed  the 
person  who  has  committed  the  crime. 

Again,  if  the  analogy  of  master  and  servant  applies  to  this 
case,  the  trustee  must  be  held  liable,  for  the  wrong  was  com- 
mitted in  the  ordinary  course  of  the  solicitor's  employment ;  but 
I  do  not  think  that  the  analogy  applies  here.  This  is  simply  the 
case  of  a  person  employing  his  servant  to  do  an  act,  and  the 
servant  deceiving  him ;  and  any  loss  so  occasioned  must  fall  on 
the  employer,  and  not  on  the  cestui  que  trust. 

Of  the  two  innocent  persons,  therefore,  one  of  whom  must 
suffer  by  the  wrongful  acts  of  the  solicitor,  the  loss  must  fall  on 
the  trustee  who  employed  him,  and  did  not  take  all  the  precau- 
tions he  might  have  taken  against  being  deceived.  The  fund 
must  be  replaced  with  interest  at  4  per  cent. 


VOL.  I.]  EQUITY  CASES.  29 


WAED  V.  OAETTAR. 


M.B. 


SoiicUor  and  Client — Mortgagee  in  Possession, — Statute  of  LimitcUions  {SAi  1865 

ir«.4.e.27...3.)  ^^^^^ 

A  solicitor  who  pays  off  a  mortgage  debt  dae  from  his  client,  must  be 
taken  to  act  as  the  agent  of  the  client,  and  not  on  his  own  behalf;  and  if  he 
receives  the  rrait  of  the  mortgaged  property,  the  poesesaion  is  that  of  the 
client,  and  the  solicitor  cannot  be  charged  with  wilful  deiault;  nor  will  the 
statute  run  against  the  cUenU 

Edward  Stafford,  by  his  wUl  dated  the  23rd  of  September, 
1818,  deyiaed  a  freehold  house,  No.  9,  Union  Street,  in  East  Oreen- 
wieh,  unto  and  to  the  use  of  his  wife  Betty,  for  her  separate  use 
during  her  life,  and  after  her  decease,  amongst  his  sons  and 
daughters  and  his  grand-daughter,  as  tenants  in  common  in  fee, 
and  he  appointed  his  wife  sole  executrix  thereof.  The  testator 
died  in  1829,  and  his  widow  thereupon  entered  into  possession 
of  the  house,  which  was  subject  to  a  mortgage  created  by  the 
testator  on  the  15th  of  March,  1828,  for  the  sum  of  £40  and 
interest. 

The  testator's  widow  died  in  1836,  and  shortly  after  her  death  the 
Haintiff,  Maria  Ward,  became  administratrix  of  the  testator^s 
estate,  with  the  will  annexed.  She  employed  the  Defendant 
Carttar  as  her  solicitor,  and  was  advised  by  him  that  she  ought, 
as  such  administratrix,  to  sell  the  house,  pay  off  the  mortgage, 
and  divide  the  surplus  amongst  the  persons  beneficially  entitled. 
With  the  view,  as  he  represented,  of  fiEtcilitating  this  arrangement 
Carttar,  in  August,  1836,  paid  off  the  mortgage  with  his  own 
money,  but  took  no  assignment  of  the  mortgage  debt  or  security. 
The  house  was  put  up  for  sale  by  auction,  but  was  bought  in ;  and, 
difficulties  connected  with  the  title  having  been  subsequently 
discovered,  the  sale  was  not  further  proceeded  with.  Carttar 
continued  to  act  as  the  solicitor  of  the  administratrix,  and  he 
received  the  rents  of  the  house  down  to  Michaelmas  1841,  about 
which  time  he  became  bankrupt.  - 

In  1843  the  bankruptcy  was  annulled,  and  on  the  27th  of 
January,  1843,  Carttar  executed  an  assignment  of  all  his  estate 
and  effects  to  trustees,  of  whom  the  Defendant  Pugh  was  the 
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M.  R.       surviTor,  for  distribution  amongst  his  creditors.    The  trustees  took 

1865       an  assignment  of  the  mortgage  of  1828  on  the  11th  of  September, 

Wabd       1843,   and    soon   afterwards  they  insured  the  house,   and  also 

Oabttae.     ^PP®*^^d  to  have  made    some    arrangements  with  the    tenant 

*—       respecting  improvements  and  other  matters ;  but  it  was  not  shewn 

that  the  tenant  distinctly  recognised  them  as  his  landlords  till  the 

24th  of  September,  1844,  when  a  settlement  was  made  between 

them  as  to  the  rents  which  had  been  in  arrear  since  Michaelmas, 

1841.    The  trustees  had  ever  since  continued  in  receipt  of  the 

rents. 

The  bill  in  this  suit  was  filed  on  the  24th  of  March,  1864, 
and  prayed  for  an  account  of  the  rents  and  profits,  and  for  redemp- 
tion. The  Plaintiffs  were  the  persons  entitled  to  the  remainder  in 
fee  under  the  will  of  Edward  Stafford;  the  Defendants  were 
Caritar  and  Pugh.  Carttar  disclaimed  all  interest  in  the  property. 
Puffh,  by  his  answer,  admitted  that  he  had  received  rents  sufBcient 
to  satisfy  the  mortgage  debt  and  interest,  but  pleaded  the  Staiute 
of  Limitaiions. 

Mr.  Southffoie,  Q.O.,  and  Mr.  W.  W.  Cooper^  for  the  Plaintiffs, 
contended  that  the  trustees  must  be  taken  to  have  been  in  posses- 
sion only  since  the  24th  of  September,  1844. 

Mr.  Hobhovse,  Q.C.,  and  Mr.  O.  N.  C6U,  for  Pughj  contended  that 
possession  had  been  taken  by  Carttar ;  or,  if  not  by  him,  by  the 
trustees,  in  September,  1843,  more  than  twenty  years  before  bill 
filed.    They  referred  to  3  &  4  Wm.  4,  c.  27,  s.  3. 

Mr.  Bilton,  for  Carttar. 

Sir  J.  RoMiLLT,  M.B.,  after  stating  the  facts,  continued : — 

In  paying  off  the  mortg^e  of  1828,  Carttar  must  be  taken 
to  have  acted  as  the  agent  of  the  devisees,  and  not  on  his  o^^ 
behalt  At  that  time  there  was  an  account  between  Carttar 
and  the  devisees :  on  the  one  hand,  Carttar  received  the  rents  of 
the  house ;  on  the  other  hand,  he  did  work,  or  gave  time  and 
trouble  on  their  behalf  for  which  he  was  entitled  to  be  remune- 
rated. If  then  the  account  had  been  taken  in  this  Court  between 
the  parties,  it  woidd  have  been  taken  as  against  an  agent,  and  not 


V. 
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as  against  a  mortgagee  in  possession ;  for  if  a  solieitory  with  or  H.  R. 
without  the  consent  of  his  client,  pays  off  a  mortgage  debt  of  i865 
his  client^  he  does  not  thereby  alter  the  relation  between  them,  -wlm 
nor,  if  he  receives  the  rents,  can  he  be  accounted  a  mortgagee 
in  possession.  Down  to  1841,  when  Carttar  became  bankrupt,  the 
possession  was,  consequently,  that  of  the  clients.  Nor  did  the 
bankruptcy  make  any  difference:  and  if  an  account  had  been 
taken  between  the  parties  in  1843,  when  the  bankrupt<;y  was 
aonnlled,  Carttar  could  not  haye  been  charged  with  wilftd  default 
in  respect  of  the  non-receipt  of  rents  firom  Michaelmas,  1841. 

In  1843  the  assignment  to  Pugh  and  his  co-trustees  took  place, 
and,  in  September  of  the  same  year,  the  trustees  took  an  assign- 
ment of  the  original  mortgage  security.  If,  at  that  time,  the  state 
of  the  aooonnt  between  Carttar  and  his  clients  was  such  that 
nothing  was  then  due  to  him  from  them,  he  could  not  hare  taken 
the  assignment  for  himself,  but  only  as  trustee  for  them;  and, 
therefore,  if  the  balance  was  against  Carttar,  Puffh,  as  his  assignee, 
coold  not  stand  in  any  better  position.  Thus,  eyen  if  possession 
had  been  taken  in  1843,  Pttffh  could  not  haye  had  the  benefit 
of  the  Statute  of  Limitationa  without  an  inquiry  on  this  point. 
Bat  I  am  of  opinion  that  possession  was  not  taken  till  September, 
1844.  The  circumstance  of  the  trustees  insuring  the  property 
did  not  shew  that  they  were  in  possession ;  a  mortgagee  out  of 
possession,  might  do  that;  and  the  only  question  which  could 
arise  would  be  whether  he  would  be  allowed  the  amount  in  account 
with  the  mortgagor.  As  to  the  arrangements  said  to  haye  been 
made  with  the  tenant,  if  the  latter  had  recognised  the  trustees  as 
landlords,  that  might  haye  done ;  but  the  eyidence  does  not  amount 
to  that,  and  the  Plaintiffs  are  therefore  entitled  to  a  decree. 

MintUe. — ^The  PlaintififH,  waiving  all  accounts  against  the  Defendants,  let  tlio 
Defendants  re-assign  the  property  comprised  in  the  mortgage  to  the  Plaintiffs. 


1 
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M.B. 


EOBINSON  V.  CHABTEEED  BANK 

J®^  Company — Transfer —  Veto — Directors — Discretion, 

*  '  By  the  deed  of  settlement  of  a  banking  company  it  was  declared  that  no  per- 

son should  be  entitled  to  become  a  transferee  of  a  share  unless  he  was  approved 
by  the  Court  of  Directors : — 

HeU  that  the  Court  must  exercise  its  power  reasonably,  and  would  be 
controlled  by  a  Court  of  Equity. 

Whether  it  is  a  reasonable  ground  of  objection  that  the  proposed  trans' 
feree  is  the  nominee  of  a  rival  bank  with  which  the  shares  have  been  deposited 
as  security — Qwere. 

DeMUBBEB— The  Bill  was  filed  by  G.  P.  BMMon  and  the 
AUiance  Bank,  as  Plaintiffs,  against  the  Chartered  MereawHle  Bank 
of  India^  London,  and  China^  and  contained  the  following  state- 
ments : — 

That  both  the  banks  were  incorporated  companies.  That  the 
Plaintiff  Robinson,  in  November,  1864,  deposited  with  the  AUiance 
Bank  the  certificates  of  seyenty-five  shares  held  by  him  in  the 
Chartered  Bank  by  way  of  security  for  money  advanced  by  the 
Alliance  Bank,  and  agreed  to  execute  a  valid  transfer  of  the  shares 
to  the  AUiance  Bank,  or  its  nominees,  when  required  to  do  so. 
That  the  deed  of  settlement  of  the  Chartered  Bank  contained  the 
following  articles  as  to  the  transfer  of  shares : — 

"Art.  48.  Subject  to  the  provisions  of  these  presents,  any 
shareholder  may  sell  and  transfer  all  or  any  of  his  shares  to  any 
other  ^rson  approved  by  the  Court 

"  Art.  49.  No  person  not  being  a  lawful  claimant  of  a  share 
shall  be  entitled  to  become  a  transferee  of  a  share,  unless  and 
until  he  be  approved  by  the  Court." 

That  in  the  month  of  July  last  the  AUiance  Bank  instructed 
their  stockbrokers,  Messrs.  Whitehead,  to  sell  the  said  shares,  and, 
in  order  to  facilitate  transfers  to  the  several  purchasers,  to  take 
a  transfer  of  all  the  said  shares  from  the  Plaintiff  to  Mr.  J.  White- 
head, one  of  the  firm  of  stockbrokers.  That  the  Chartered  Sank 
refused  to  give  the  stockbrokers  a  fonn  of  transfer  to  Mr.  J. 
Whitehead.    That  the  solidtors  of  the  AUiance  Bank  thereupon 
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trrote  to  the  secretary  of  the  Chartered  Bank  to  the  following        M.B. 


1865 


V. 
LRTI 

Bank. 


effect: 

*^  Our  clients  have  applied  at  the  Chartered  Bank  for  a  form  of    "Robinsom 
transfer  of  the  shares  referred  to,  and  their  broker  was  informed    Chartkbi» 
by  you  that  the  directors  declined  to  allow  any  transfer  of  Mr 
Robinsons  shares.     We   now  beg  to  inquire  the  reason  of  such 
refusal" 

That  the  solicitors  of  the  Chartered  Bank  sent  an  answer  setting 
out  the  two  clauses,  48  and  49,  of  the  deed  of  settlement,  and 
saying: 

**We  have  advised  the  directors  that  the  last  clause  entitles 
them  to  withhold  approval  of  any  transferee,  and  consequently  to 
refuse  the  transfer  mentioned  in  your  letter,  and  that  they  are 
entitled  to  do  so  without  assigning  any  reason.  The  directors 
have  decided  to  act  on  our  opinion." 

The  bill  submitted  that  no  unnecessary  obstacles  ought  to  bo 
placed  in  the  way  of  disposal  by  shareholders  of  their  shares,  and 
that  any  disapproval  ought  to  be  of  a  particular  proposed  trans- 
feree, and  ought  to  be  accompanied  by  reasons ;  and  stated,  that 
no  just  ground  of  exception  existed  to  the  said  Mr.  J.  Whitehead  as 
transferee,  and  that  by  the  refusal  to  allow  the  said  proposed 
transfer  to  Mr.  /.  Whitehead,  or  any  other  transfer  of  the  said 
shares,  the  Plaintijffs  were  damnified.  And  the  bill  prayed  that 
the  Chartered  Bank  might  be  decreed  to  approve,  by  its  Court  of 
Directors,  of  the  Alliance  Bank,  or  of  some  proper  person  or.  per- 
sons to  be  nominated  by  the  Alliance  Bank  as  entitled  to  become 
a  transferee ;  and  that  the  Chartered  Bank  might  be  restrained 
from  refdfiing  to  allow  any  transfer  of  the  shares  out  of  the  name 
of  the  Plaintiff  Bcbinsan,  and  from  refusing  to  allow  the  transfer 
of  the  said  shares  to  Mr.  Whitehead,  or  the  Alliance  Bank  or  its 
nominees. 

To  this  bill  the  Chartered  Bank  demurred  for  want  of  equity. 

Mr.  Sdwyn,  Q.C.,  Mr.  BaggaUay,  Q.C.,  and  Mr.  Bowring,  in 
support  of  the  demurrer : — 
The  CJourt  of  Directors  have  a  right  under  the  deed  to  refuse 
Vou  L  D  2 


M  EQUITY  CASES.  [L.  5. 

H.  B.       any  particular  transferee,  and  are  not  bound  to  give  their  reasons, 
1865       which  it  might  be  very  inconvenient  and  offensive  to  give.    If 
B0BIN8OV     yon  say  that  the  directors  are  acting  improperly,  yon  can  appeal 
Obartvred    ^^  ^^^  shareholders^  or  apply  for  a  mandamns^  or  bring  an  action 
^^-       for  damages,  but  do  not  come  to  this  Conrt,  which  has  no  juris- 
diction :  F088  V.  EarbotOe  (1).    The  Plaintiff,  Robinson,  is  a  share- 
holder, and  bound  by  the  deed  of  settlement,  and  in  the  absence 
of  fraud  or  an  improper  motive,  which  are  not  alleged,  the  direc- 
tors can  exercise  an  absolute  discretion,  and  are  not  bound  to  give 
reasons:  Inderwick  v.  /Sr»e2Z(2).    To  grant  such  an  injunction  as 
this  would  be  to  establish  a  new  principle  of  equity.     Even  if 
there  could  be  an  equity,  the  Plaintiffs  would  be  bound  to  shew 
improper  conduct ;  as,  for  instance,  by  a  refusal  of  two  or  three 
transferees.    Here  they  simply  decline  to  admit  the  nominee  of  a 
rival  bank,  which  is  quite  reasonable.    There  is  no  allegation 
that  the  Defendants  have  refused  to  transfer  to  any  one  whatever, 
and  the  letter  of  their  solicitors  has  been  misconstrued, 

Mr.  Bdbhause,  Q.C.,  and  Mr.  WesUakey  in  support  of  the  biU : — 

We  say  that  they  dp  refuse  to  transfer  to  any  person  whatever, 
and  insist  on  keeping  Mr.  Bcbinsan  a  shareholder,  which  they 
have  no  right  to  do.  As  to  the  suggestion  of  a  rival  bank,  the 
AUianee  Bank  is  merely  a  mortgagee  seeking  to  realize  its  security. 
The  Defendants  are  bound  to  give  their  reasons  for  refusing  a 
transfer,  and  cannot  act  arbitrarily.  Such  conduct  is  improper, 
and  forms  a  ground  for  the  interference  of  this  Court  How  many 
nominees  must  be  refused  in  order  to  induce  the  Court  to  in- 
terfere? 

Mr.  Sdwyn,  in  reply. 

Sib  J.  EoMiLLT,  M.R.,  after  stating  the  facte  averred  by  the 
bill,  and  observing  that  he  was  not  at  all  clear  what  was  meant 
by  the  words  "  lawful  claimant "  in  the  49th  article  of  the  deed  of 
settlement^  continued  :— 

The  question  is,  whether  the  Chartered  Bank  can  be  compelled 
to  approve  of  a  person  as  transferee  who  in  all  other  respects  ia  a 
(1)  2  Hare,  492.  (2)  2  Mac.  &  G.  216, 14  Jur.  727. 
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fit  peisoiiy  except  that  he  is  the  nominee  of  a  rival  bank.  But 
though  this  is  the  question  to  be  tried,  it  is  not  yery  clearly 
raised  upon  this  bill  by  the  demurrer.  [His  Honour  then  read  the 
correspondence,  and  continued :— ]  I  think  the  letter  of  the  solicitor 
of  the  Chartered  Bank  amounts  to  a  statement  by  the  Defendant 
company,  that  they  will  not  allow  any  transfer  of  their  shares  at 
alL  The  Plaintiffs  aver  that  there  is  no  just  ground  of  objection 
to  the  transferee,  Mr.  Whitehead^  and  that  by  the  refusal  of  the 
company,  through  its  directors,  to  allow  the  proposed  transfer 
they  are  deprived  of  the  enjoyment  of  their  property.  During 
the  aj^ument  of  this  case  I  entertained  no  doubt  at  all  that  the 
company  must  exercise  their  powers  reasonably,  and  consequently 
that  a  reAisal  to  make  any  transfer  at  all  to  anybody  would  not 
be  a  reasonable  answer.  Whether  it  would  be  so  with  respect  to 
the  nominee  of  a  rival  bank,  who  might  thus  be  enabled  to 
investigate  the  concerns  of  the  Defendant  company,  or  the  like, 
I  do  not  mean  now  to  express  an  opinion ;  but,  having  considered 
that,  and  thinking  the  demurrer  was  bona  fide  filed  for  raising 
that  question,  what  I  propose  to  do  is  this :  I  propose  to  overrule 
the  demurrer,  to  give  no  costs  in  it»  but  to  reserve  the  costs 
until  the  hearing,  to  abide  the  result  of  the  cause.  I  shall  then 
be  able  to  ascertain  upon  the  hearing  of  the  cause  whether  that  is 
really  the  question  to  be  determined ;  ftnd  if  so,  to  consider  what 
decision  the  Court  should  come  to  on  the  subject  In  effect^  I 
reserve  the  benefit  of  the  demurrer  until  the  hearing. 


Abv.  21. 


BOVELL  V.  GOODIER  M.  R. 

1865 
Ptaetiu^Paient^PartictdarB  of  Ol^'eetimt-^IS  &  16  Vid.  e.  88,  t.  41. 

In  a  suit  to  restrain  the  infringement  of  a  patent,  the  Defendant  will  not 
be  required  to  deliver  particulars  of  his  objections  to  the  patent  where  replica- 
titiQ  has  been  filed  and  the  Court  has  refused  to  direct  issues. 

J  HIS  was  a  suit  to  restrain  the  infringement  of  a  patent 

The  Defendant  by  his  answer  raised  the  four  usual  defences — 
want  of  novelty,  prior  user,  invalidity  of  the  specification,  and  non- 

D  2  .  2 


V, 

GOOOIEB. 
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M.  E»       infringement — in  the  same  language  which  would  be  used  in  pleaa 
1865       of  the  like  nature  at  common  law. 
B^^  The  Plaintiff  then  applied  to  the  Court  to  direct  issues  for  the 

purpose  of  determining  the  questions  so  raised ;  this  was  refused. 

Afterwards  replication  was  filed,  and  the  Plaintiff  then  took  out 
a  summons  at  Chambers  for  an  order  directing  the  Defendant  to 
furnish  particulars  of  the  objections  to  the  patent  on  which  he 
meant  to  rely  at  the  hearing.    This  was  adjourned  into  Court. 

Mr.  BaffffoUay,  Q.O.,  and  Mr.  Dmce,  for  the  Plaintiff: — 

Since  the  Act  25  and  26  Vict.  c.  42,  the  Court  cannot  order  the 
validity  of  the  patent  to  be  tried  at  common  law,  but  must 
determine  the  question  itself.     In  order  to  avoid  the   expense 
of  the  case  being  twice  tried  here,  it  is  necessary  that  the  Defend- 
ant should  furnish  the  particulars  we   require.     Otherwise   the 
Plaintiff  and  Defendant  will  each  be  obliged  to  get  up  all  their 
evidence  for  the  hearing,  lest  the  balance  of  evidence   should 
favour  his  opponent;   and  after  all  this  has  been   done,   the 
only  use  to  which  it  can  be  turned  wiU  be  to  enable  the  Court  to 
decide  whether  or  not  to  direct  issues ;  if  the  Court  does  direct 
them,  the  whole  of  the  evidence  will  have  to  be  gone  into  again, 
and  there  will  be,  in  fact,  two  trials.    Further,  it  is  impossible  to 
obtain  this  information  by  means  of  interrogatories ;  it  is  no  part 
of  the  Plaintiff's  case,  but  simply  the  Defendant's  evidence  in 
support  of  his  pleas.    The  Court  ought  therefore  to  follow  the 
analogy  of  the  course  at  common  law,  under  15  and  16  Vict,  c  83, 
S.41. 

Mr.  Sdtvyn,  Q.C.,  and  Mr.  itttfe,  for  the  Defendant,  were  not 
called  upon. 

Sib  J.  EoMiLLY,  M.R.: — 

The  argument  I  have  just  heard  is  suflScient  to  convince  me 
that  it  would  be  improper  to  grant  this  application  in  the  present 
instance.  Mr.  Druce  said  that  the  information  now  sought  from  the 
Defendant  could  not  be  obtained  by  the  ordinary  mode  of  discovery 
in  equity,  and  by  reason  of  this  the  Plaintiff  came  to  ask  for  that 
to  which  he  was  not  entitled  according  to  the  usual  practice,  simply 
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because  such  information  was  sometimes  given  at  common  law.       H.  B. 
Again,  it  was  said  that  the  Plaintiff  would  be  obliged  at  the  hear-        I8e5 
ing  to  bring  the  whole  of  his  evidence  before  the  Court ;  but  that      Bovnx 
was  what  the  Defendant  was  asked  to  do.    It  was  true  that  an     q^* 

issue  was  not  granted  ex  cUinio  juditiaSi  but  on  the  weight  of  the        

evidence  adduced  at  the  hearing ;  at  the  same  time,  if  the  Plain- 
tiff had  wished  to  know  the  case  on  which  the  Defendant  meant 
to  rely  at  the  hearing,  he  might  have  given  notice  of  motion  for 
decree ;  the  Defendant's  affidavits  would  have  shewn  his  case,  and 
the  Plaintiff  would  have  had  an  opportimity  of  answering  them. 
Instead  of  this,  the  Plaintiff  filed  replication,  and  thereupon 
endeavoured  to  avail  himseK  of  the  procedure  at  common  law, 
referring  to  tlie  15  and  16  Vict.  c.  83  (a  statute  which  relates 
exclusively  to  trial  at  common  law,  and  the  procedure  therein), 
and  admittLng,  too,  that  he  was  seeking  discovery  to  which  he  was 
not  entitled  in  equity.  On  that  point,  however,  I  wish  to  express 
no  opinion. 

[His  Honour  added  that  this  decision  must  not  be  taken  to  apply 
to  cases  where  issues  had  been  granted ;  in  such  cases  he  had  him* 
self  ordered  particulars  of  objections  to  be  furnished.] 
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Sov.  14. 


T.^  w,  DAW  V.  ELEY. 

}^  Fradioe^PaterU—Pariicutars  ff  obfedi<m^l5  dt  16  Vid.  e.  83,  s.  41. 

In  8  suit  to  establbh  the  yalidity  of  a  patent,  where  the  patent  ia  im- 
peached on  the  groand  of  want  of  novelty  and  prior  user  of  the  inventioD, 
the  Defendant  will  not  be  allowed,  in  the  oourse  of  the  hearing  before  the 
Court  without  a  jury,  to  introduce  eyidenoe  of  prior  user  not  di&closed  by 
the  particulars  of  objection,  although  such  evidence  may  have  only  oome  to 
his  knowledge  since  the  delivery  of  the  particulars  of  objection. 

Semble,  that  the  Court  will  give  the  Defendant  leave,  on  short  notice^  of 
motion,  to  amend  his  particulars  of  objection,  so  as  to  introduce  such  newly- 
discovered  evidence. 

IhIS  was  a  suit  for  the  purpose  of  restraining  an  alleged  in- 
fringement of  a  patent^  and  in  the  course  of  the  hearing  upon 
motion  for  decreei  with  witnesses  examined  on  both  sides  as  upon 
a  trial  before  the  Court  without  a  jury,  a  question  arose  as  to  the 
right  of  the  Defendants  to  give  in  evidence,  for  the  purpose  of 
invalidating  the  patent,  acts  of  prior  user,  the  time  and  place  of 
which  had  not  been  disclosed  by  the  particulars  of  objection. 

The  patent,  of  which  the  provisional  specification  had  been 
filed  on  the  4th  September,  1861,  was  taken  out  by  Frangois 
Euffine  Schneider,  and  assigned  by  him  to  the  Plaintiflf.  The 
Defendants,  Messrs.  Eley,  denied  the  alleged  infringement,  and 
also  contested  the  validity  of  the  patent,  on  the  ground  that  it 
was  bad  for  want  of  novelty,  and  also  bad  upon  the  terms  of  the 
specification. 

The  Plaintiff  moved  for  an  interlocutory  injunction  before  the 
Long  Vacation,  and  the  motion  was  then,  by  consent,  ordered  to  be 
turned  into  a  motion  for  decree,  with  liberty  to  apply  for  trial  of 
issues  with  the  hearing ;  partictdars  of  breaches  and  objections,  to 
be  delivered,  and  witnesses  to  be  examined  viva  voce.  No  issues 
were  settled,  but  particulars  of  breaches  were  delivered  by  the 
Plaintiff.  The  Defendants  delivered  their  particulars  of  objec- 
tion, of  which  1,  2,  3,  and  4  were  in  effect  that  Schneider  was 
not  the  first  and  true  inventor;    that  the  invention  was    not 
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new  on  the  4tli  of  September,  1861 ;    that  it  was  not  a  new     V.-a  w. 
manufactare  for  which  a  patent  could  lawfully  be  granted ;  and        1865 
that  the    specification  did   not  sufficiently  ascertain    and    dis-  daw'oTelr; 

tingnish  that  portion  which  was  claimed  to  hare  been  invented  by        

Sdineider,  or  as  being  new,  and  that  which  was  not.  5.  That 
the  matters  claimed  as  inventions  in  the  said  specification  weie 
in  common  knowledge  of  men  in  trade  for  the  manufacture 
or  sale  of  cartridges  previously  to  the  date  of  the  patent;  as 
instances,  these  Defendants  name  themselves,  Mr.  Bchert  Adams, 
of  76,  Kifig  WtUiam  Stred,  Ciiy,  gunmaker,  and  Mr.  Charles 
Wmiam  Lancaster,  of  157,  New  Bond  Street.  6.  That  the  alleged 
invention  was  used  prior  to  the  date  of  the  letters  patent  in  the 
following  manner — ^that  is  to  say,  that  these  Defendants  have 
niann&ctored  at  their  premises  in  Qraifs  Inn  Lane  aforesaid,  and 
sold,  previous  to  the  date  of  the  letters  patent,  cartridges  for 
breech-loading  firearms  formed,"  &c.  &c.,  ^  in  a  precisely  similar 
manner  as  the  process  described  in  the  specification,  and  embodied 
in  the  1^  clause  thereof," 

In  the  couise  of  the  Defendants'  case  one  of  their  witnesses  was 
asked  whether  he  had  not  been  in  Belgium  in  1861. 

Mr.  B6U,  Q.C.,  Mr.  Hindmarch,  Q.C.,  Mr.  Boyle,  and  Mr.  Aslon, 
on  behalf  of  the  Plaintiff,  objected  to  this  question,  as  being  an 
attempt  to  give  evidence  of  anticipation  of  the  patent  by  prior  user, 
the  time  and  place  of  which  had  not  been  specified  in  the  particu- 
lars of  objection.  The  Patent  Law  Amendment  Act  (15  &  16  Viet. 
c  83,  s.  41)  expressly  directs  that,  in  the  trial  of  any  action  for  the 
infringement  of  letters  patent,  "no  evidence  shall  be  allowed  to  be 
given  in  support  of  any  alleged  infringement,  or  of  any  objection 
impeaching  the  validity  of  such  letters  patent,  which  shall  not  be 
contained  in  the  particulars  delivered  as  aforesaid."  The  particu- 
lars of  objection  delivered  by  the  Defendants  do  not  state  any  prior 
user  of  the  invention  in  Belgium,  and  must  be  construed  as  de- 
claring the  particular  instances  and  manner  in  which  prior  user  is 
alleged.  The  object  of  the  statute  was  to  enable  the  Plaintiff  to 
have  time  to  go  and  make  inquiries,  so  as  to  be  prepared  with 
his  answer  to  the  case  set  up  on  the  other  side ;  and  that  object 
would  be  wholly  frustrated  if  Defendants  are  allowed  thus  to  spring 


40  EQUITY  CASES.  [L.  K: 

y.-O.  W.     a  mine,  and  raise  a  new  case,  of  which  Plaintiff  has  had  no  intima- 
18G5       tion  whatever :  Curtis  v.  Piatt  (1). 
Daw  v.  Elkt.     Mr.  Daniel,  Q.C.,  Mr.  BusHhy,  and  Mr.  Langley^  for  the  Defend- 
ants : — 

This  evidence  did  not  come  to  the  knowledge  of  the  Defendants 
until  the  4th  November,  after  the  cause  had  come  into  the  paper. 

[The  Vicb-Chancellor  : — ^The  right  course  would  have  been  to 
have  at  once  applied  for  leave  to  amend  the  particulars  of  objec- 
tion.] 

The  same  indulgence  ought  to  be  granted  as  in  Renard  v.  Levin- 
stein (2),  where  the  Defendant  was  allowed,  during  the  trial  of 
the  case,  and  after  the  Plaintiff's  case  was  concluded,  to  amend 
his  particulars  of  objection  by  stating  a  prior  publication  of  the 
patent,  and  to  give  evidence  in  support  of  such  new  objection.  The 
Court  would  not  exclude  this  important  proof  in  the  Defendants' 
case  on  any  merely  technical  ground. 

[The  Vice-Chancellor  : — It  will  be  a  very  serious  inconvenience, 
and  occasion  great  expense  to  the  Plaintiff,  as,  if  this  evidence  is 
admitted,  he  will  have  to  call  witnesses  from  Belgium  for  the  pur- 
pose of  contradicting  it.] 

No  amount  of  inconvenience  will  induce  the  Court  to  refuse  to 
do  justice  between  the  parties ;  and  if  the  eWdcnce  now  sought  to 
be  introduced  is  material,  it  ought  not  to  be  excluded,  especially 
where  the  Defendants  were  prevented  by  mere  accident  from  hear- 
ing of  it  until  after  the  cause  had  come  into  the  paper.  Section 
41  of  15  &  16  Vict.  c.  83,  on  which  the  Plaintiff  relied,  refers  to 
a  trial  at  law,  and  not  to  a  hearing  of  the  cause  in  equity.  The 
Court  has  ample  discretion  in  the  matter;  and  if  the  Plaintiff  is 
put  to  inconvenience,  the  Court  may  impose  such  terms  on  the 
Defendants  as  it  thinks  proper. 

Mr.  Hindmarch,  in  reply : — 

The  Defendants  might  have  given  short  notice  of  motion  on  the 

4th  November,  and  ought  not  to  be  allowed  now  at  this  last  hour 

to  put  in  this  evidence.     Let  them  use  it  on  appeal  if  they  are 

entitled  to  do  so ;  and  between  the  present  hearing  and  the  appeal 

(1)  8  L.  T.  N.  S.  657.  (2)  13  W.  R.  229. 
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Plaintiff  will  have  an  opportunity  of  making  inquiry,  and  meet-     V.-O.  W. 
ing  it.    If  it  is  admitted  at  the  present  stage,  the  Plaintiff  has        18G5 
no  means  whatever  of  cross-examining  upon  it.  DawvTeley. 

Sib  W.  Page  Wood,  V.C.  :— 

At  the  present  moment  this  evidence  ought  not  to  be  admitted. 
The  statute  is  plain  to  that  effect,  and  the  objection  to  its  admis- 
sion is  substantial  and  not  merely  technical.  The  Legislature, 
being  impressed  with  the  extreme  hardship  of  the  patentee  being 
suddenly  told  that  what  he  had  done  was  known,  and  had  been  in 
use  before,  refused  to  allow  evidence  of  prior  user  to  be  given  with- 
out stating  time  and  place  in  the  particulars  of  objection.  [His 
Honour  referred  to  section  41  of  15  &  16  Vict,  c  83.]  This  was  a 
most  seasonable  enactment,  and  intended  for  the  benefit  of  both  par- 
ties. Plaintiff  and  Defendant,  that  they  might  be  prepared  to  meet 
the  case,  or  advised,  when  they  found  fipom  the  specified  particulars 
of  time  and  place  that  the  objection  was  insurmountable,  to  give 
in  and  abandon  a  hopeless  contest.  Mr.  Daniel  says  that  the 
whole  question  is  whether  or  not  truth  should  be  shut  out.  But 
even  truth,  or  what  is  supposed  to  be  such,  may  be  purchased  at 
too  great  a  cost.  If  this  witness  could  be  allowed  now,  without 
warning  to  the  Plaintiff,  to  state  what  he  saw  in  Belgium^  some 
other  witness  might  be  brought  to  say  he  had  bought  the  inven- 
tion in  Pehin,  and  the  case  would  have  to  be  delayed  until  counter 
evidence  could  be  obtained  from  China,  during  all  which  time  the 
patent  would  be  running  out  while  the  Defendants  were  under  no 
injunction.  I  cannot  conceive  any  more  beneficial  enactment 
than  that  contained  in  section  41  of  15  &  16  Vict.  c.  83,  which 
directs  that  the  place  and  the  manner  of  the  alleged  prior  user 
must  be  stated  in  the  particulars  of  objections  on  which  the 
Defendant  means  to  rely  at  the  trial ;  but  goes  on  to  provide  that 
although  it  cannot  be  done  in  the  course  of  the  trial,  it  shall  be 
competent  for  a  judge  at  Chambers  to  allow  the  particulars  to  be 
amended  upon  such  terms  as  he  shall  think  fit.  In  Renard  v. 
Levinstein  I  gave  the  Defendant  leave,  on  payment  of  the  costs 
occasioned  by  the  application,  to  amend  his  particulars  of  objec- 
tion, as  the  lesser  of  two  evils ;  being  of  opinion  that  I  might  do 
the  Plaintiffs  themselves  considerable  injury  if  I  were  to  refuse 
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V.-O.  W.     the  application  to  amend,  and  thus  occasion  the  expense  and 
18G5       inconvenience  of  an  application  for  a  new  trial.    All  that  I  can 
DawTelbt.  ^ow  do  ifl  to  shut  out  this  evidence,  leaving  the  Defendants  to  make 
such  application  as  they  may  be  advised. 


1865 
Nov.  25. 


No  such  application  was  made. 


V.-C.W.  SPOKES  V.  BANBURY  BOARD  OF  HEALTH. 


Injunction — Sequestration — Board  of  HeuItL 

Ad  injunction  was  granted  on  the  6th  of  March  restraining  a  local  board  of 
health  from  causing  or  permitting  sewage,  or  water  polluted  therewith,  to  pass 
through  drains  or  channels  under  their  control  into  a  river,  to  the  injury  of 
the  Plaintiff,  a  miller,  residing  about  three  miles  below  the  outfall  of  the 
works  of  the  local  board.  Execution  of  the  order  was  stayed  till  the  1st  of 
July. 

The  company  did  not,  subsequently  to  the  1st  of  July,  stop  the  flow  of 
sewage  into  the  river,  but  alleged  that  they  had  not  yet  succeeded  in  diacover- 
ing  a  mode  of  deodorizing  the  sewage — that  compliance  with  the  order  was 
practically  impossible,  without  stopping  the  drainage  of  the  town,  which 
woiild  expose  them  to  hostile  proceedings  at  law  and  equity,  and  compel  them 
to  infringe  an  Act  of  Parliament ;  that  there  had  been  no  wilful  default,  and 
that  a  sequestration  would  be  ineffectual,  as  the  property  of  the  board  was 
all  public  property — ^injurious  to  the  public,  as  preventing  the  board  from  dis- 
charging their  duties — and  futile,  as  it  would  compel  the  members  of  the 
board  to  resign : — 

Hdd^  that  there  had  been  a  gross  and  wilful  contempt,  and  sequestration 
ordered  to  issue. 

1  HE  Plaintiflf  was  the  occupier  of  a  mill  on  the  Cherkvell,  called 
Tivyford  MiU,  about  three  miles  below  the  town  of  Banbury. 

The  Defen^lants,  the  Local  Board  of  Health,  were  constituted  in 
1852,  by  an  Act  of  the  11  &  12  Vict.  c.  03,  in  which  year  the 
provisions  of  the  PuUic  Health  Act  were  first  applied  to  the  town 
of  Banbury.  Before  1852,  the  river  Cheru^ell  was  a  dear  stream  of 
water,  but  in  the  beginning  of  1858  the  Board  of  Health  had  com- 
pleted a  regular  system  of  sewers,  whereby  all  the  drainage  water 
of  the  district  was  made  to  flow  into  the  river  by  three  large 
sewers,  the  outlets  of  which  were  about  three  miles  above  the  mill. 
During  the  year  1858,  the  stream  became  so  foul  that  the  fish 
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were  destroyed ;  and  the  water  was  ren  lered  unfit  for  all  domestic     V.-C.  w. 
purposes,  and  injurious  to  cattle.  1866   * 

Complaints  were  made  from  time  to  time  by  the  father  of  the      sroKu 
Plaintiff,  who,  up  to  his  death  in  1862,  resided  at  the  mill ;  and     ^  "• , 
some  steps  were  taken  by  the  Defendants  towards  deodorizing  the     Board  of 

sewage,  but  without  permanent  result.     Finally,  the  nuisance        * 

increasing  during  the  hot  and  dry  summer  of  1864^  this  bill  was 
filed. 

On  the  6th  March,  1865,  his  Honour  made  a  decree  restraining 
the  Defendants  from  permitting  sewage,  or  water  polluted  with 
sewage,  to  pass  through  the  drains  or  channels  under  their 
control  into  the  river  CherweU  in  such  a  manner  as  to  render  the 
waters  of  the  river,  at  or  near  the  Plaintiff's  mill,  unfit  for 
nse  by  the  Plaintiff,  or  otherwise  injurious  to  the  health  of  the 
persons  resident  at  the  said  mill ;  and  execution  of  the  decree  was 
postponed  till  the  1st  of  July,  to  afford  the  Defendants  an  oppor- 
tunity of  removing  the  nuisance. 

Mr.  JZoK,  Q.C.,  and  Mr.  Benshaw,  for  the  Plaintiff,  now  moved  for 
a  writ  of  sequestration  for  breach  of  the  injunction. 

The  motion  was  supported  by  the  affidavits  of  the  Plaintiff,  who 
deposed  to  the  river  since  the  1st  of  July,  1865,  having  been  (with 
two  or  three  exceptions  when  heavy  rains  had  fallen)  in  a 
disgusting  state,  that  he  had  lived  all  his  life  at  the  mill, 
and  had  never  known  the  ClverweU  in  such  a  filthy  state  as  it 
was  in  August,  September,  and  October  of  the  year  1865 ;  by  a 
Mr.  Preedy,  who  represented  that  a  meeting  of  the  inhabitants  of 
King's  SuUon,  through  which  the  CherweU  flows,  had  been  held,  at 
which  a  resolution  was  passed  complaining  to  the  Board  of  the 
inky  colour  and  oppressive  odour  of  the  stream,  and  the  injurious 
effects  produced  by  its  foul  condition  upon  men  and  animals ;  and 
by  other  persons.  The  fact  of  the  nuisance  continuing  unabated 
was,  in  truth,  not  denied. 

On  behalf  of  the  Defendants,  an  affidavit  was  male  by  the  clerk 
to  the  Board,  embodying  a  report  by  Mr.  Hawkedey,  the  engineer, 
and  Dr.  Lethehf,  the  metropolitan  officer  of  health,  which  was 
read,  shewing  that  there  were  great  difficulties  in  complying  with 
the  order.    The  town  of  Banbury  was  situate  in  a  hollow  valley, 
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which  had  no  other  outlet  than  the  river  CherweU;  the  Board  had 
purchased  several  old  drains,  many  of  which  had  existed  from 
time  immemorial,  and  which  they  could  not  have  stopped  without 
exposing  themselves  to  suits  and  injunctions.  The  intercepting  of 
sewage  by  means  of  tanks,  and  cleansing  it  and  purifying  it,  or 
carrying  it  away  in  cart-loads  or  waggon-loads  upon  land,  not  only 
required  powers  of  purchasing  land,  but  if  it  were  done  the  sewage 
might,  from  the  peculiar  nature  of  the  clay  soil  in  the  district,  be 
carried  back  to  the  river  again  in  its  integrity,  instead  of  being 
purified.  It  was  admitted  that  if  chemicals  of  a  very  costly 
nature  were  employed  during  the  summer  months,  the  stream 
might  be  to  some  extent  purified,  and  that,  o^ing  to  the  flood  of 
water  in  the  winter  months,  the  same  expense  would  not  be  neces- 
sary all  the  year  round. 

Mr.  Oiffard,  Q.C.,  Mr.  E.  F.  Smith,  Q.C.,  and  Mr.  Dickinson,  for 
the  Defendants. 

We  have  ofiered  that  the  matter  should  be  referred  to 
Chambers,  as  was  done  in  the  Leamington  Case,  That  was,  no 
doubt,  before  the  decree.  However,  our  ofter  was  refused.  From 
the  very  day  when  the  decree  was  made  we  have  attempted  hond  fide 
to  carry  it  out,  but  have  fotmd  the  matter  practically  impossible. 
Stopping  the  sewage  would  create  a  nuisance  in  the  town,  and  the 
Court  will  not  compel  us,  at  the  suit  of  A,  to  do  what  would  be  a 
nuisance  to  B,  There  has  been  no  wilful  contempt,  and  without 
that  the  Court  will  not  grant  what  is  equivalent  to  a  committal 
in  the  case  of  an  individual. 

As  to  sequestration,  the  Defendants  are  a  public  body^  having,  as 
such,  no  private  property  whatever.  They  have  certain  duties  cast 
upon  them  by  Act  of  Parliament ;  they  have  another  duty  thrown 
upon  them  by  this  Court,  that  of  keeping  this  river  clear  trora  im- 
purities ;  and  those  are  duties  which  they  will  be  unable  to  per- 
form if  their  property  is  sequestrated.  A  sequestration  directed 
against  an  individual,  for  example,  would  only  touch  the  property 
he  held  for  his  own  benefit ;  it  would  not  extend  to  trust  property. 
All  the  property  held  by  the  Board  of  Health  is  held  in  trust  for 
the  performance  of  public  duties. 

No  doubt   we  made  a  mistake   in  not  coming  ]^  forma  to 


VOL.  I.]  EQUITY  CASES.  45 

the    Court  before   the   time  expired,  to  extend  the  period  for     y.-O.  W. 
carrying  the  order  into  execution.    If  we  had  done  so,  there  can  be        1865 
no  doubty  on  this  evidence,  that  the  Court  would  have  granted       spokm 
the  application.      The  Plaintiflf  no  doubt  desires  some  practica    B^g^^y 
remedy,  and  the  question  is,  what  is  best  to  be  done  ?    The  Board     Board  of 

of  Health  are  surveyors  of  highways  in  their  district,  under  the        ' 

117th  section  of  the  Board  of  Health  Ad,  1848.  Now,  what  would 
be  the  effect  of  issuing  a  sequestration  in  this  case  ?  The  property 
of  the  Board  is  said  to  consist  of  a  stone-yard,  stable,  cart-shed,  a 
piece  of  ground  on  which  sewerage  works  are  erected,  and  on  a 
portion  of  which  the  sweepings  and  refuse  of  the  town  are  de- 
posited ;  of  horses,  carts,  implements  for  repairing  the  highways, 
sewers,  drains ;  books,  papers,  and  muniments  of  title,  and  nothing 
else.  To  attempt  to  sequestrate  this  property,  therefore,  in  the 
first  place,  would  be  of  no  advantage  to  the  sequestrator,  for  it  is 
all  public  property. 

WiKul  contempt  cannot  be  imagined  in  this  case. 

[The  Vice-Chancellor  : — I  am  not  at  all  satisfied  of  that.  I 
do  not  think  it  is  a  compliance  with  the  order  to  say,  "  We  will 
do  what  we  can."  I  am  not  satisfied  that  it  is  not  a  most  wilful 
contempt.] 

Mr.  Oiffard : — I  ask  whether  any  persons  on  earth  would  take 
upon  themselves  what,  by  the  order  of  the  Court,  they  would  per- 
sonally have  to  do,  namely,  to  stop  the  drainage  of  this  town  ? 
All  I  can  say  is,  that  I  should  hesitate  to  advise  them  to  do  any- 
thing of  the  sort. 

But  we  have  not  here  to  deal  with  individuals,  only  with  a  cor- 
poration. The  Board  are  trustees,  with  a  very  delicate  trust  to 
perform.  The  reasonable  course  is  to  go  into  Chambers,  when  any 
suggestion  that  is  made  will  be  put  into  practice  if  possible ;  but 
to  issue  the  writ  would  be  useless,  inasmuch  as  it  would  result  in 
nothing  but  the  resignation  of  every  member  of  the  Board. 

The  Court  will  not  enforce  an  order  to  the  injury  of  third  parties. 
In  the  Birmingham  case,  The  AMomey-Oenerdl  v.  The  Council  of 
the  Borouffh  of  Birmingham  (1),  it  was  the  persons  themselves 
against  whom  the  order  was  made  who  were  liable  to  be  injured  by 

(1)  4K.&J.528. 
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V.-O.  W.  its  being  enforced.    They  had  no  right  to  complain ;  but  here 

1865  strangers  will  be  injured,  and  the  Court  will  consider  their  interests. 

Spoees  T^®  result  of  granting  this  motion  will  be,  in  order  to  enforce 

^*  compliance  with  the  injunction,  to  take  away  the  means  of  com- 

BoARD  OP  plying,  and  with  it  to  compel  the  Defendants  to  disobey  an  Act  of 

Parliament. 

The  Yige-Chakcellor  said  that,  undoubtedly,  there  had  been  a 
gross  breach  of  the  order,  and  the  only  question  was,  what  was  the 
best  practical  mode  of  enforcing  it. 

Mr.  Belt,  in  reply : — The  only  practical  mode  is  sequestration. 
It  has  been  argued  on  the  other  side  that  a  writ  of  sequestration 
as  against  a  public  body  is  mere  waste  paper. 

[The  Vice-Chancellor  : — ^The  question  is,  upon  what  property  . 
would  the  sequestration  operate  ?] 

It  is  irreleyant  at  this  stage  to  enter  into  evidence  as  to  the 
property  to  which  the  writ  would  apply.  We  know  that  we  can 
put  it  in  force.  The  practice  of  the  Court  is  not  to  issue  seques- 
tration against  property  specifically  described,  but  against  any 
property  which  there  may  be. 

In  this  case  an  order  has  been  made  against  these  Plaintiffs. 
Instead  of  obeying  it,  they  say,  "  Tell  us  how  we  are  to  obey  it." 
That  is  not  the  Plaintiff's  business ;  if  there  is  nothing  else  for 
it,  but  for  the  Defendants  to  build  up  their  drains,  they  must  do 
so,  rather  than  disobey  the  order  of  the  Court ;  and  the  people  of 
Banbury  must  pay  additional  rates,  and  dispose  of  their  sewage 
in  some  other  way.  It  is  a  question  of  saving  the  pockets  of  the 
people  of  Banbury  at  the  expense  of  the  Plaintiff.  He  referred  to 
The  Attomey-Oeneral  v.  The  Oreai  Northern  BaUway  Company  (1), 
and  The  Oreat  Northern  BaUway  Company  v.  The  Manchester  BaU- 
way Company  (2). 

Sib  W.  Page  Wood,  V.C.  :— 

I  think  that  in  this  case  the  Defendants  have  been  labouring 
under  a  mistake,  and,  as  it  appears  to  me,  a  very  gross  mistake, 
(1)  4  De  G.  &  S.  75.  (2)  Seton  on  Dec.  946. 
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which  I  attempted  to  dissipate  in  the  case  of  the  Birmingham     V.-C.  W. 
Local  Board  of  HeaUh,  to  which  reference  has  already  heen  made.        1865 
I  have  not  found  that  any  Court  has  at  present  dissented  from      ^^n 
the  oondasion  at  which  I  arrived  in  that  case.     Certainly  the     «   ^' 
order,  as  made,  was  obeyed,  and  obeyed  without  appeal.    There    Boabd  or 

I  wajB  told  that  the  large  and  important  town,  of  Birmingham        i 

would  be  stifled  and  smothered,  and  perhaps  subjected  to  pesti- 
lence, if  the  Board  were  not  allowed  to  discharge  the  whole  of 
their  sewage  into  the  rirer,  in  which  a  priyate  gentleman,  the 
Plaintiff,  had  certain  rights  of  fishing,  as  well  as  of  sending  his 
cows  to  drink,  and  other  benefits  of  that  kind.  But  it  appeared 
to  me  quite  plain  from  the  Act  of  Parliament  that  they  had  no 
right  to  dischai^  their  sewage  into  the  river ;  and  I  did  not  in 
the  least  regard  the  circumstance  of  their  acting  for  100,000 
people  any  more  than  I  should  have  regarded  the  circumstance 
of  their  acting  for  one.  I  think  the  principle  of  law  must  be 
80.  What  difference  can  it  possibly  make  as  to  the  commis- 
sion of  an  illegal  act,  whether  a  man  acts  on  behalf  of  thousands 
or  on  behalf  of  himself  only?  The  act  is  illegal,  and  being 
ill^al,  the  party  injured  has  a  right  to  be  protected.  It 
does  not  signify  whether  the  injury  is  inflicted  by  many  or 
by  one. 

Now,  as  regards  the  question  of  wilful  breach  of  this  injunction, 
Mr.  Smith  said,  and  Mr.  Giffard  followed  him,  that,  if  this  were 
the  case  of  an  individual,  the  Court  would  not  act,  unless  it  was 
convinced  that  there  had  been  a  wilful  breach  of  the  injunction, 
and  that  the  Court  would  not  in  such  a  case  commit  the  individual. 
I  answer,  without  doubt,  that  if  this  had  been  the  case  of  an 
individual,  I  should  have  considered  what  has  been  done  as 
a  breach  of  the  injunction,  and  should  have  committed  that 
individual 

Assuming  it  to  be  the  case  of  an  individual,  the  matter  will  not 
bear  argument  for  a  moment ;  and  I  am  very  glad  that  that  illus- 
tration was  put,  because  it  will  corroborate  the  opinion  I  have  very 
strongly  entertained  and  acted  upon,  and  shall  continue  to  act 
upon,  unless  corrected  by  a  higher  tribunal — namely,  that  the 
rights  of  those  who  are  injured  cannot  depend  upon  the  ques- 
tion of  whether  it  be  one  or  many  who  inflict  the  injury.    Firsts 
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V.-O.  W.     take  the  case  of  an'  individual :   8ee  how  it  would   stand,  and 
1865        whether  there  would  not  be  a  deliberate  breach  of  the  injunction. 
Suppose  a  man  (as  it  must  be  supposed  in  this  case),  for  his  own 


^''        convenience,  for  the  purpose  of  getting  rid  of  his  own  sewage, 
BoABD  OF     something   that    annoys    him,   throws    it   into  his    neighbour's 

IHTir  AT  ^vn 

yard,  or  into  his  neighbour's  river,  and  that  he  is  ordered  by 

the  Court  not  to  permit  the  sewage  under  his  control  to  pass 
into  his  neighbour's  river,  to  his  annoyance.     Suppose  that  he  after- 
wards comes  here,  telling  the  Court  that  he  has  consulted  most 
eminent  chemical  authorities,  and   has  done  the  best  he  can 
during  a  long  continuance  of  inquiry,  but  that  he  has  found  out 
there  is  no  possible  mode  by  which  he  can  deodorize  the  sewage, 
or  at  least  that  he  has  not  yet  arrived  at  or  discovered  it,  and 
therefore  that  he  has  not  ceased  to  pour  that  sewage  into  the 
river  or  upon  his  neighbour's  property  ;  that  he  pours  it  into  the 
river  because  he  does  not  find  it  pleasant  or  agreeable  to  retain 
it ;  that  he  means  to  continue  to  pour  it  into  the  river  until  he 
shall  find  out  something  that  will  deodorize  it ;  and  then  asks 
the  Court  to  stay  its  proceedings  until  that  is  done.     Would 
not  that  be    a    most  outrageous    breach  of  the   order,   and  a 
flagrant  contempt,  for  which  the  only  proceeding  the  Court  could 
take  would  be  to  order  committal  ?    Morally  speaking,  I  can  see  a 
wide  difference  between  that  case  and  the  conduct  of  these  gentle- 
men.   I  do  not  suppose  they  had  any  (I  certainly  hope  they  had 
not  any)  intention  of  committing  a  wilful  breach  of  the  order  of 
the  Court;   although  I  was  not  a  little  surprised   to  hear  an 
eminent  counsel  tell  me,  not  precisely  that  he  would  advise  his 
clients  to  commit  a  wilful  breach,  but  that  he  would  not  advise 
them  to  do  what  was  necessary  to  comply  with  the  order  of  the 
Court.    I  confess  I  was  surprised  to  hear  that,  and  I  think  it  due 
to  the  dignity  of  the  Court,  to  say,  that  that  is  not  the  view  which 
the  Court  can  take  of  any  of  its  orders ;  but  that  the  simple  and 
only  view  is,  that  an  order  must  be  obeyed,  and  that  those  who  wish 
to  get  rid  of  that  order  must  do  so  by  the  proper  course,  an  appeal. 
So  long  as  it  exists,  the  order  must  be  obeyed,  and  obeyed  to  th^ 
letter ;  and  any  one  who  does  not  obey  it  to  the  letter  is  guilty  erf 
committing  a  wilful  breach  of  it,  unless  there  be  some  misappre* 
hension  which  all  mankind  are  subject  to,  and  which  may  mislead 
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him  upon  the  plain  reading  of  the  order.      But,  in  this  case,     V.-O.  W. 
that  the  order  is  plain  there  is  no  doubt.    It  is  plain  and  dis-       ]^^ 
tinct  that  the  Defendants  shall  not,  after  a  given  day,  permit  any      Spokbb 
sewage  to  pass  through  the  drains  or  channels  under  their  con-     BAjmrnr 
trol,  into  the  waters  of  the  CJierweUy  in  a  manner  to  make  it  unfit     HR^^f 
for  the  use  of  the  Plaintift'.     That  is  language  which  no  one  can        """ 
misunderstand.      Having  that  order  before  them,  their  simple 
course  was  to  say,  "  After  the  1st  of  July,  come  what  may,  we 
must  not  allow  the  sewage  to  pass  into  the  river  CherweUr  ^  It 
was  not  for  them  to  say,  let  the  Court  or  the  Plaintiff  point 
out  what  is  to  be  done,  or  how  we  are  to  deodorize  it.    The 
Plaintiff  does  not  care  in  the  least  whether  they  find  out  a 
way  to  deodorize  it  or  not.     The  Plaintiff  only  says  he  has  an 
order  of  the  Court  which  forbids  them  from  sending  down  filthy 
sewage  to  him ;  it  is  their  duty  not  to  send  it ;  he  has  nothing 
else  to  do  with  it ;  he  is  content  to  rest  on  the  order  of  the  Court, 
and  it  is  for  them  to  shew  the  Court  that  they  have  obeyed  it. 
These  gentlemen  were  given  from  the  month  of  March  to  the 
1st  of  July  to  comply  with  the  order.    The  order  was  made  in 
the  month  of  March,  but,  as  has  been  done  in  several  cases,  know' 
ing  that  it  requires  time  for  matters  of  this  kind  to  be  carried  into 
effect,  the  Court  said  they  should  not  be  bound  to  comply  with 
the  order  until  the  1^  of  July.    But  the  order  is  made  peremp- 
tory from  the  1st  of  July. 

Now,  this  is  a  decree  of  the  Court,  and  it  is  not  under  my  con- 
trol. I  cannot  alter  it,  although  it  is  my  own  decree ;  it  is  beyond 
me.  There  it  stands,  and  I  have  only  to  see  that  it  is  obeyed.  If 
these  gentlemen  had  come  before  the  1st  of  July  with  a  motion 
to  ask  for  a  longer  time  to  comply  with  the  order  of  the  Court,  it 
would  have  been  a  question,  even  then,  whether  the  Court  woulS 
have  had  power  to  enlarge  the  time  mentioned  in  its  own  decree ; 
because  it  is  not  an  interlocutory  order.  But,  at  all  events,  that 
might  have  been  discussed.  Instead  of  which,  they  quietly  let  the 
Ist  of  July  pass  by,  writing  a  number  of  letters,  in  which  they  say 
they  are  very  uneasy  because  the  Ist  of  July  is  so  near ;  but  it 
never  seems  to  have  occurred  to  their  minds,  that  there  was  an 
order  of  the  Court  which  was  not  satisfied  by  their  being  uneasy 
because  the  time  was  so  near  at  hand.     I  can  only  say  that  that 
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'  V.-O.  w.     does  not  satisfy  the  order,  but  that  the  order  required  obedience, 

1865        and  at  least  required  that  an  application  should  have  been  made 

Spokes      ^  *^®  Court  that  they  might  have  some  further  time  if  it  should 

^  **         appear  that  such  an  order  could  be  made,  although  I  cannot  say, 

BoABD  OF     that  as  at  present  adviserl,  I  should  have  made  the  order. 

My  conviction  is,  that  there  are  no  means  of  effectually  dealing 
with  the  sewage,  and  I  am  satisfied  of  that  by  their  own  evidence. 
Dr.  Letheby  says  in  one  of  his  letters  (I  do  not  read  it  through,  because 
it  is  in  my  remembrance,  and,  I  dare  say,  in  the  recollection  of 
counsel),  ^  I  think  it  may  go  on  in  luch  a  state  during  the  winter 
months  as,  possibly,  to  require  very  little  to  be  done,  because  there 
will  be  a  copious  supply  of  water ;  and  when  the  supply  of  water 
is  copious,  which  may  or  may  not  be  the  case,  although  we  happen 
to  have  a  great  deal  of  wet  weather  up  to  the  present  moment, 
there  will  not  be  such  a  grievance." 

But  on  the  7th  of  October  last  (long  after  the  Ist  of  July,  and 
after  the  dry  weather),  one  of  their  own  witnesses,  Mr.  Beadey, 
who  was  sent  down  to  inquire  into  it,  said,  "You  have  made 
everything  very  comfortable  for  the  town,"  and  that  is  what  the 
town  cares  for.  "There  is  hanlly  any  smell  outside  the  walls, 
but  I  am  sorry  I  cannot  say  the  same  as  to  the  river."  That 
is  long  after  the  time  at  which  the  Board  ought  to  have  ceased 
pouring  their  sewage  into  the  river,  and  this  gentleman  says: 
"  I  am  sorry  to  say,  I  must  make  an  indifferent  report  as  to  the 
river." 

Then,  in  another  letter.  Dr.  Letheby  writes:  "During  the 
present  supply  of  fresh  water,  there  is  no  such  great  evil ;"  but  in 
a  former  letter  he  says :  "  I  think  you  will  get  rid  of  such  *  and 
such  inconveniences  if  you  will  follow  out  what  I  recommend  as 
to  my  course  of  deodorizing ;"  and  he  adds :  "  I  am  afraid  you  will 
not  get  rid  of"  what  he  calls  "the  second  fermentation."  He 
does  not  see  how  it  is  to  be  done.  Whereupon  some  other 
schemes,  like  the  Croydon  scheme,  are  thought  of,  and  both  Dr. 
Letheby  and  Mr.  Hawkedey  say :  "  That  ^-ill  not  do ;  you  cannot 
try  the  Croydon  scheme,  because  it  is  clay  land ;  and  even  if  you 
bought  a  large  property,  you  would  not  be  able  to  get  enough  to 
absorb  the  impurities,  because  the  soil  is  clayey  and  will  not  absorb 
the  impurities."    Dr.  Letheby  also  says :  (which  I  am  very  sorry  to 
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hear)  "that  even   the  Croydon  st'heme  has  not   turned   out   so     V.-O. W. 
successful  as  it  was  supposed  it  would/'  1S65 

It  is,  therefore,  quite  clear  and  plain  that  this  gentleman  can-       Spokm 
not  be  protected  except  by  simply  stopping  the  sewage,  and  I     ^^ 
apprehend  that  that  is  the  course  which  the  Defendants  ought    Boabd  op 

to  have  taken.    They  created  the  evil.    It  did  not  exist  until        

they  made  their  works.  That  question  was  tried  at  the  hearing, 
and  I  cannot  now  re-hear  the  cause.  Although  there  were  other 
works,  and  other  drains  that  went  from  the  town  of  Banbury,  they 
did  not  create  the  evil.  What  created  the  evil  was  what  was 
done  by  those  gentlemen,  and  those  who  created  the  evil  must 
remove  it.  It  is  not  for  me  to  say  how  they  are  to  do  this.  But 
what  they  have  done  they  must  undo.  They  must  take  their  own 
steps ;  but  it  is  only  right  they  should  know  that  there  is  really 
no  distinction  whatever  made  by  this  Court  between  the  case 
of  an  individual  (and,  as  I  said  before,  I  am  glad  the  illustration 
was  put),  who  finds  it  convenient,  for  his  own  accommodation,  to 
turn  his  own  filth  into  his  neighbour's  yard  or  river,  and  the  case 
of  an  aggregation  of  individuals  like  the  town  of  Banbury,  who 
find  it  convenient  for  their  own  accommodation  to  turn  their 
sewage  into  this  gentleman's  mill-pond.  They  have  no  right  to 
do  it,  and  it  appears  to  me  quite  plain,  that  there  has  been  a 
breach  of  the  injunction. 

The  only  doubt  I  had  was  as  to  the  sequestration,  whether  it 
would  be  effective.  But  I  see  a  certain  class  of  property — ^I  do 
not  wish  to  specify  it — on  which  I  think  it  could  operate,  and, 
therefore,  I  shall  grant  the  sequestration ;  and  the  costs  of  this" 
motion  must,  of  course,  be  paid  by  the  Defendants. 


Dec  15th.  On  this  day  the  Defendants  moved  before  the  Lords 
Justices  to  discharge  the  order  of  the  Vice-Chancellor.  Their 
Lordships,  without  hearing  the  respondent,  refused  the  applica- 
tion with  costs. 
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v.-c.  w.  HINDLEY  v.  EMERY. 

^^  Injunctwn— Damages— Cairns'  Act  (20  &  21  Fic/.  c.  27). 

If  an  injunction  can  be  supported  to  restrain  the  progress  of  dilapidations 
not  completed  at  the  date  of  the  filing  of  the  bill,  then  Sir  Htigh  Cairns^  Act 
(20  &  21  Vict.  c.  27)  gives  jurisdiction  to  assess  damages  in  respect  of  such 
parts  of  the  dilapidations  as  have  been  already  effected  at  that  date. 

iHIS  suit  came  on  upon  motion  for  decree.  The  bill  was  by  a 
mesne  lessor  against  his  lessee  to  restrain  the  pulling  dovm  of 
certain  houses  upon  the  demised  lands. 

The  Plaintiff,  HincUeyy  was  lessee  of  certain  hereditaments,  in 
Qrays  Inn  Lane,  for  a  term  expiring  at  Christmas,  1880,  and  of 
other  hereditaments  at  Ihx  Courty  adjoining  Qray's  Inn  Lane, 
for  a  term  expiring  at  Midsummer,  1886 ;  and  by  a  lease  dated 
the  12th  of  August,  1858,  the  Plaintiff  demised  to  the  Defendant 
all  the  hereditaments  in  Chray's  Inn  Lane  for  twenty-one  years 
and  one  quarter,  less  seven  days,  from  the  25th  of  March  pre- 
ceding, and  those  in  Fox  Court  for  twenty-nine  years  and  three 
quarters,  less  seren  days,  &om  the  same  25th  of  March,  at  the 
rents  therein  mentioned.    The  lease  contained  the  usual  covenants 
to   repair  and   keep  in  tenantable  repair  the  demised  premises 
during  the  terms,  and  covenants,  not  during  the  term  to  cut^  or 
injure,  or  pull  down  the  principal  timbers  or  walls,  and  not  to 
carry  on  certain  trades. 

The  Defendant  entered  under  the  lease  and  continued  tenant, 
and  in  July,  1864,  applied  to  the  Plaintiff  for  leave  to  make 
alterations,  by  throwing  down  six  out  of  eight  cottages,  and  the 
back  wall  of,  and  a  party  wall  between,  the  two  remaining  cottages, 
and  by  building  workshops  on  the  site  of  those  thrown  down,  and 
altering  the  two  remaining  cottages  into  workshops.  Negociations 
proceeded  for  some  time,  and  there  was  a  conflict  of  evidence  as 
to  whether  the  Plcdntiff  gave  such  leave  or  not,  which  issue  was 
determined  by  the  Vice-Chaneellor  in  the  Plaintiff's  favour. 

There  was  also  much  conflict  as  to  whether  the  property  was  not 
in  fact  improved  by  the  alterations.  The  freeholder  s  consent  to 
the  alterations  had  been  purchased  by  the  Defendant 
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The  bill  was  filed  on  the  17th  of  February,  18()5,  and  prayed     V.-C.  W. 
that  the  Defendant  might  be  restrained  from  pulling  down  or       1865 
altering,  from  continuing  to  alter  or  pull  down,  and  from  allowing     Bsxm^n 
to  remain  altered  or  pulled  down,  any  of  the  dwelling-houses  or 
buildings  comprised  in  the   lease,  and  from   allowing  the  same 
premises,  or  any  part  thereof,  to  remain  in  any  ^  other  plight  or 
condition  than  that  in  which  they  were  in  the  month  of  June, 
1864^  and  before  the  alterations.    A  prayer  for  damages  followed. 

At  the  date  of  the  filing  of  the  bill  the  six  cottages  had  already 
been  pulled  down,  but  neither  the  back  wall  nor  the  party  wall  of 
the  two  remaining  cottages  had  yet  been  demolished.  The 
Plaintiff  haying  obtained  an  interim  order,  was  about  to  move 
before  vacation ;  but,  on  the  Defendant's  affidavit,  suggesting  that 
he  did  not  intend  to  proceed  with  the  further  demolition,  the 
motion  stood  over  by  consent  till  the  hearing,  without  prejudice. 
It  appeared,  however,  that  the  party  wall  had  since  been  thrown 
down. 

Mr.  Giffardy  Q.C.,  and  Mr.^i.  Thompson,  for  the  Plaintiff. 

Mr.  AmphleU,  Q.C.,  and  Mr.  Berkeley y  for  the  Defendant,  discussed 
the  points  of  fact  disputed,  and  in  addition  urged  that  as  the 
mischief  had  already  been  done  at  the  filing  of  the  bill,  no  case 
could  be  maintained  for  an  injunction ;  that  the  only  remedy  lay 
at  law  for  damages ;  and  that,  as  this  CJourt  would  not  formerly 
have  had  jurisdiction  for  the  purpose  of  injunction,  it  had  no 
jurisdiction  to  grant  damages  under  the  statute  20  &  21  Vict, 
c  27.  They  cited  Isenherg  v.  The  EadJndta  House  Estate  Comr 
pany  (i).     Lawrence  v,  Austen  (2). 

Mr.  Oiffard,  in  reply,  remarked  that,  though  much  of  the  demo- 
lition had  been  completed,  it  was  not  all  completed  at  the  filing  of 
the  bill,  as  the  back  wall  and  the  party  wall  of  the  two  cottages 
were  standing  at  that  time ;  and  argued  that,  as  the  Court  had  in 
that  respect  jurisdiction,  it  had  also  jurisdiction  to  grant  damages 
for  the  injuries  already  done.  It  could  also  order  restoration  of 
the  parts  puUed  down  since  the  filing  of  the  bill. 

(1)  33  L.  J.  Ch.  392;   12  VV.  R.  450. 

(2)  11  Jur.  N.  fc>.  576;  12  W.  R.  1'81. 
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V.-C.  w.         Sir  W.  Page  Wood,  V.C,  after  commenting  at  some  length 

1865        on  the  evidence,  and  deciding  the  issues  of  fact  in  the  Plaintiff's 

H^^    fayonr,  proceeded  :— 

Emery.  It  may  be  conceded  that  if  all  the  mischief  had  already  been 

completed  before  the  filing  of  the  bill,  this  Court  would  not  have 
had  jurisdiction  to  entertain  the  suit  for  injunction ;  and  if  that 
were  so,  could  not  grant  damages  for  the  mischief  done ;  but  it 
appears  that  in  this  case  there  was  yet  room  for  its  intervention 
by  way  of  injunction  to  protect  from  further  injury  the  buildings 
still  standing  at  the  date  of  the  filing  of  the  bill,  and  to  restrain 
the  further  breach  of  the  Defendant's  express  covenant  not  to 
injure  or  pull  down  the  principal  timbers  or  walls  thereof.     That 
being  so,  on  the  principle  I  have  already  to  some  extent  acted  on 
in  the  case  of  Middleton  v.  Magnay  (1),  I  think  the  Court  has 
jurisdiction  to  assess  damages  for  the  breach  of  covenant  already 
committed.    The  intention  of  the  Act,  20  &  21  Vict.  c.  27,  was  to 
give  the  Court  power  to  grant  complete  relief  wherever  it  had  a 
well-founded  jurisdiction  to  entertain  the  case,  and  not  to  compel 
a  Plaintiff  to  seek  partial  relief  in  one  Court,  and  then  turn  him 
over  to  another  in  order  to  obtain  supplemental  relief.     I  shall, 
therefore,  grant  the  Plaintiff  the  injunction  asked  for  as  to  the 
buildings  still  standing  on  the  17th  of  February,  1865,  and  direct 
the  restoration  of  those  demolished  since  the  filing  of  the  bill; 
and  shall  direct  an  inquiry  as  to  the  damages  caused   by  the 
Defendant's  breach  of  his  covenant  to  repair  and  keep  in  repair 
the  other  demised  premises,  and  not  to  cut,  injure,  or  pull  down, 
the  principal  timbers  and  walls. 


On  the  application  of  the  Defendant,  it  was  directed  that  the 
order  to  restore  the  cottages  remaining  unaltered  at  the  date  of 
the  filing  of  the  bill  should  be  subject  to  an  inquiry  as  to  whether 
it  would  be  more  to  the  Plaintiff's  benefit  that  damages  should  be 
assessed  in  lieu  of  such  restoration;  and  in  such  case  it  was 
ordered  that  the  damages  should  be  assessed,  such  inquiry  to  be  at 
the  cost  of  the  Defendant. 

(1)  1  H.  i&  M.  233. 
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MANCHESTER  SCHOOL  CASE.  v.^.w. 


Charity — Orammar  School — Scheme — Free  School — OratuiUnu  Education, 

UpOQ  evidence  of  the  decrease  in  value,  during  the  last  thirty  years,  of  the 
property  of  the  Free  Grammar  School,  founded  at  Manchester  in  the  reign  of 
Henry  VIIL,  and  of  the  impossibility,  for  want  of  funds,  of  fully  carrying  out 
the  extended  system  of  gratuitous  education,  including  instruction  in  modem 
languages  and  the  physical  sciences,  which  was  sanctioned  by  a  scheme  settled 
in  1849,  the  Court,  having  r^ard  to  the  manifest  intention  of  the  founder, 
not  to  make  it  a  school  for  the  poor  only,  but  to  establish  a  liberal  system  of 
education,  so  as  to  fit  boys  for  the  university,  allowed  the  admission  of  boys, 
beyond  the  existing  number  of  free  scholars,  on  payment  of  capitation  fecs» 
which  should  be  applied  in  increasing  the  educational  funds,  and  not  paid  to 
the  masters  directly. 

'J'o  obviate  any  invidious  separation  of  the  boys  into  two  claases  of  rich, 
or  paying,  and  poor,  or  non-paying,  the  Court  at  the  same  time  directed  that, 
for  the  future,  admission  to  a  gratuitous  education  upon  the  foundation  should 
depend  upon  proficiency  in  examination,  without  reference  to  the  means  of 
the  parents. 

IHIS  case  came  before  .the  Court  upon  a  summons  adjourned 
from  Chambers,  for  the  purpose  of  taking  into  consideration  a 
proposal  by  the  trustees  of  the  school  that  the  revenues  of  the 
charity  applicable  for  educational  purposes  should  be  augmented 
by  the  admission  of  boys  into  the  school  whose  parents  were 
iriUing  to  pay  a  capitation  fee. 

The  Manchester  Free  Orammar  School  was  founded  in  the 
reign  of  Henry  VIIL,  by  Hugh  Oldhamy  Bishop  of  Exeter,  and 
endowed  with  property  then  stated  to  be  of  the  yearly  value  of  £40, 
including  the  corn-mills  of  the  town.  By  the  principal  foundation 
deed,  which  bore  date  the  1st  of  April,  1526,  after  reciting  the 
view  of  the  founder,  "that  the  bringing-up  of  children  in  good 
learning  and  manners  was  the  chief  cause  to  advance  knowledge, 
and  that  the  liberal  science  or  art  of  grammar  was  the  ground 
and  fountain  of  all  the  other  liberal  arts  and  sciences,"  and  that 
he  had  at  his  great  costs  and  charges  within  the  town  built  a 
house  adjoining  to  the  College  of  Manchester,  for  a  Free  School, 
there  to  be  kept  for  evermore,  and  to  be  called  ^*  Manchester 
School  r  which  house,  together  with  other  premises  purchased  by 
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y.-O.  W.     him,  be  had  conveyed  to  Kugh  Bexwyche  and  Joan  Bexwycke  and 
1865        their  heirs  to  be  disposed  and  converted  to  and  for  the  continuance 
MANCHnnxB  ^^  ^^^  teaching  and  learning  to  be  had  and  taught  in  the  same 
School  pAaK.  gd^ooi .  jt  was  witnessed  that  the  said  Hugh  and  Joan  gave  and 
granted  the  said  premises,  together  with  others  of  which  they  were 
seized  to  their  own  use  to  twelve  persons  therein  named,  and  their 
heirs  for  ever,  to  the  use  and  intent  that  they  should  perform, 
fulfil,  and  observe  all  the  acts  and  ordinances,  provisions  and  con- 
stitutions contained  in  the  schedule  thereto  annexed.  The  schedule 
provided  for  the  appointment  of  a  high  master  and  usher, "  having 
sufficient  literature  and  learning,  and   able  to  teach   children 
fftammar  after  the  school  use,  form  and  manner  of  the  School  of 
BanJnmf,  which  is  called  Stanbridge   Grammar,  or  after  such 
school-use  manner  as  in  time  to  come  shall  be  ordained  umversally 
»  throughout  all  the  province  of  CanUeihwry^  and  directed  that  they 

should  "teach  freely  and  indifferently  every  child  and  scholar 
coming  to  the  same  school  without  any  money  or  other  rewards 
taken  therefor,"  except  only  their  stipends,  which  were  to  be  £10 
a  year  for  the  high  master,  and  £5  a  year  for  the  usher.  No 
scholar  or  infant  "  of  what  country  or  shire  soever  he  be,  being 
man  child,"  was  to  be  refused  admission  to  the  school,  "  except  he 
have  some  horrible  or  contagious  infirmity  infective  "  to  be  judged 
of  by  the  warden  of  Manchester  College  for  the  time  being. 

The  schedule,  which  contained  various  minute  provisions  for 
the  regulation  and  discipline  of  the  school,  and  the  application  of 
the  surplus  revenue  to  the  "exhibition  of  scholars  yearly  at 
Oxford  and  Cambridge  who  had  been  taught  in  the  school,"  &c., 
did  not  overlook  the  possible  necessity  of  reform,  and  in  the  con- 
cluding clause,  after  stating  that  "  because  in  time  to  come  many 
things  may  and  shall  survive  and  grow  by  sundry  occasions  and 
causes  which  at  the  making  of  these  acts  and  ordinances  was  not 
possible  to  come  to  mind,"  the  feoffees  were  authorized  **from 
time  to  time,  when  need  should  require,  calling  to  themselves 
discreet  learned  counsel  and  men  of  good  literature,  to  augment, 
increase,  expound,  and  reform  all  the  said  acts,  ordinances,  drc, 
only  concerning  the  schoolmaster,  usher,  and  the  scholars  for 
their  and  every  of  their  offices  concerning  the  said  free  school  for 
ever." 
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The  charity  estates  having  greatly  improved  in  value,  additions  V.-C.  W. 
were  from  time  to  time  made  to  the  salaries  of  the  masters.  1S65 
Assistant  masters  were  also  appointed,  and  twelve  exhibitions  of  manctemtbr 
£60  each  were  appointed.  In  1833  the  net  annual  income  of  the  ^'hoolCa«k. 
charity,  which  was  principally  derived  from  the  monopoly  of 
grinding  malt  for  Manchester  at  the  school  mills,  had  increased 
from  £40,  the  amount  in  1525,  to  £4000,  and  the  surplus  income 
had  been  accumulated  to  a  large  amount.  At  this  time  there 
were  198  scholars  in  the  school,  of  whom  thirty-nine  were  boarders 
in  the  masters'  houses.  New  school-buildings  were  erected  at  a 
cost  of  £10,000,  but  in  the  meantime  the  income  derived  from  the 
mills  had  continually  declined,  until  the  profits  from  this  source, 
which  reached  £2500  in  1833,  came  to  only  £749  in  1848,  and 
had  since  fallen  to  £372.  In  1849,  after  a  long  litigation,  which 
is  reported  as  the  Atiomey-Oeneral  v.  the  Earl  of  Stamford  (1), 
a  new  scheme  was  ordered  by  the  Court  of  Chancery,  which, 
among  other  things,  prohibited  the  masters  from  taking  boarders, 
and  directed  a  course  of  instruction,  gratuitous  in  all  cases,  in 
mathematics,  general  English  literature,  modem  languages,  arts 
and  sciences,  and  generally  in  an  extended  system  of  education, 
in  accordance  with  the  requirements  of  the  time. 

It  was  also  provided  by  the  scheme  that  all  boys  of  the  age  of 
five  years  should  be  eligible  to  become  scholars  of  the  school,  and 
should  be  allowed  to  remain  up  to  twenty  years  old;  that  a 
library  should  be  provided  and  an  annual  sum  of  £50  appropriated 
for  the  purchase  of  books ;  that  there  should  be  an  annual  exami- 
nation by  resident  graduates  of  Oxford  and  Cambridge,  premiums 
not  exceeding  £25  a-year  awarded,  and  exhibitions  at  the  univer- 
sities granted  to  scholars  quitting  the  school,  and  found  duly 
qualified  by  the  examiners ;  the  number  and  value  of  the  exhi- 
bitions being  made  dependent  on  the  amount  of  the  surplus  funds 
remaining  at  the  disposal  of  the  feoffees  and  trustees.  An  annual 
sum  of  £50  was  also  directed  to  be  applied  in  the  purchase  of 
Greek  and  Latin  lexicons  and  classical  books  to  be  suppUed  at 
half  the  cost  price  to  boys  of  talent  and  industry,  who  might  be 
unable  through  poverty  to  buy  the  necessary  classical  books. 

At  the  present  time  there  were  about  250  boys  in  the  school,  all 
(1)  1  Ph.  737  ;  also  16  Sim.  453. 
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Y.-O.  W.     taught  gratuitoufdy,  and  there  was  room  in  the  building  for  about 

1866       100  more.    The  net  income  of  the  charity  had,  however,  fallen  to 

mA^^i^ffrBn  £2500,  so  that  the  means  at  the  disposal  of  the  masters  were 

SohoolOase.  stated  to  be  whoUy  insufficient  to  give  effect  to  the  enlarged  course 

of  education  directed  by  the  scheme  of  1849.    So  far,  too,  firom 

there  being  any  prospect  of  an  increased  revenue,  the  profits  of 

the  mills  had  dwindled  down  to  £372,  and  no  less  than  eight 

breweries  in  Manchester  had  been  closed  within  the  last  eighteen 

months  in  order  to  be  established  beyond  the  city  limits,  and  thus 

escape  the  tax  for  grinding  malt  payable  to  the  school  mills  by  all 

breweries  within  the  city. 

Under  these  circumstances  the  trustees  now  sought  to  obtain 
the  sanction  of  the  Court  to  a  variation  of  the  scheme  of  1849,  so 
as  to  enable  them  to  admit  into  the  school,  in  addition  to  the 
present  number  of  250  free  scholars,  boys  on  payment  of  a  capita- 
tion fee  of  £12  120.;  it  being  intended  that  the  moneys  to  be 
derived  from  this  source  shotdd  be  handed  over  to  the  common 
funds  of  the  charity,  and  applied  for  the  purposes  of  the  school. 
The  application  was  supported  by  evidence  as  to  the  declining 
state  of  the  school  property,  as  to  the  anxiety  of  a  large  number 
of  persons  in  Manchester  to  obtain  the  advantages  of  the  school  for 
their  children,  and  their  willingness  to  pay  a  capitation  fee ;  and  as 
to  the  impossibility  without  some  extraneous  assistance,  not  only 
of  admitting  additional  scholars,  but  also  of  carrying  out  the 
course  of  education  for  those  already  in  the  schools  directed  by 
the  scheme  of  1849,  and  especially  in  German,  the  physical 
sciences,  and  chemistry. 

Professor  Bogers  and  Mr.  Reynolds,  the  examiners  of  the  school^ 
from  Oxfordy  expressed  themselves  strongly  in  favour  of  the 
alteration  in  the  scheme  proposed  by  the  Petitioners,  which  was 
also  assented  to  by  the  Dean  of  Manchester^  the  President  of 
Corpus  Christi  College,  Oxford,  and  the  masters  of  the  school ; 
and  in  addition  to  this  assent,  a  resolution  in  favour  of  the  pro- 
posal had  been  carried  by  a  large  majority  at  a  public  meeting 
held  in  Manchester  in  February  last. 

Several  of  the  inhabitants  were  opposed,  however,  to  the  pro- 
posal of  the  trustees,  and  insisted  that  the  education  ought  to  re- 
main, as  it  ever  had  been,  perfectly  gratuitous.    Eviden(»e  was  also 
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addnoBd  in  opposition  to  the  Petition,  for  the  purpose  of  showing     v.-C.  W. 
that  there  was  a  fair  prospect  of  a  great  increase  in  the  yalue  of       iss5 
the  school  property  under  judicious  maiiagemeait»  from  the  prozi-  UAaaamtm 
mity  of  certain  new  railway  works  and  approaches  now  in  progress,  8o«oQ^GAaK, 
and  by  granting  building  leases  over  portions  of  the  property. 

Mr.  BoU,  Q.C.,  and  Mr.  Little,  appeared  in  support  of  the  Peti- 
tion, and  contended  that,  looking  at  the  scope  and  object  of  the 
scheme  sanctioned  in  1849,  and  the  extremely  liberal  system  of 
education  directed  by  the  founder  (to  which  Lord  Cottenham 
adverted  in  his  judgment  in  The  Attorney-General  v.  Earl  of  Stam- 
ford (1),  the  Court  had  ample  jurisdiction  to  accede  to  the  proposal 
of  the  trustees,  supported  as  it  was  by  such  a  weight  of  recom- 
mendation. It  was  not  intended  to  divert  any  portion  of  the 
existing  funds  from  the  purpose  of  gratuitously  educating  the  free 
or  foundation  scholars.  All  that  was  sought  was  to  make  that 
education  more  complete  and  more  in  accordance  with  the  scheme 
of  1849,  and  at  the  same  time  to  extend  the  benefits  of  the  charity 
to  the  town  at  large,  by  admitting  a  large  number  of  boys  who 
were  anxious  to  be  educated  at  the  school,  and  willing  to  pay  for 
such  education,  but  could  not  now  be  admitted  owing  to  the  in- 
sufficiency of  the  school  funds.  The  Court  would  not  assume  that 
any  undue  preference  would  be  shown  to  the  boys  who  paid, 
specially  as  the  capitation  fees,  if  sanctioned,  would  go,  not  to 
the  masters,  but  to  the  common  fimd. 

Mr.  Wiekens,  for  the  AUomey-Oeneral,  opposed,  and  contended 
that  the  Petitioners  had  failed  to  make  out  any  sufficient  case  to 
induce  the  Court  to  depart  from  the  scheme  of  1849,  which,  in 
accordance  with  the  views  of  the  founder,  expressly  provided  that 
all  instruction  given  in  the  school  should  be  gratuitous.  Was  it 
desirable  that,  in  a  large  city  like  Manchester,  the  boys  educated  in 
the  same  school  should  be  divided  into  two  distinct  classes  of  rich 
and  poor  ?  What  test  was  to  be  adopted  for  selecting  those  boys 
whose  education  was  to  be  gratuitous  ?  If  poverty  was  made  the 
test,  then  the  qualification  could  only  be  ascertained  by  a  most 
offensive  and  inquisitorial  process  of  inquiry,  which  would  occasion 
inunense  mischief  and  heart-burning  throughout  the  place. 

(I)  1  Ph.  p.  746. 
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V.-G.  W.  The  Vice-chancellor  intimated  that  he  saw  no  special  ii^teu- 

1865  tion   in  the  foundation  deed  of  benefiting  the  poor  exclusiyely, 

Manohboteb  ^^^  ^^^^  ^^  examination  test  might  very  well  be  adopted  for  the 

SoHooL  GigE,  admission  of  boys  upon  the  foundation. 

Mr.  Wickem  submitted  that  an  admission  by  examination  would 
virtually  exclude  the  children  of  poor  parents.     Those  boys  who 
had  the  greatest  home  advantages,  and  had  had  the  largest  ex- 
pense bestowed  upon  their  education,  would  naturally  succeed  best 
in  the  examinations,  and  monopolize  the  benefits  of  the  charity. 
Then,  as  to  the  effect  upon  the  boys  themselves,  the  introduc- 
tion   of  class    distinctions,    could   not   fail   to   work    most   in- 
juriously, as  was  pointed  out  by  the  Master  of  the  Bolls  in  the 
Bristol  Grammar  School  Case  (1).    In  the  case  of  Eton  and  Win- 
Chester  and  the  other  ancient  public  foimdations,  the  evil  was  not 
seriously  felt>  as  these  schools  enjoyed  a  normal  high  tone,  and  the 
boys,  collegers  and  commoners,  were  recruited  from  the  same  class, 
and  had  received  the  same  early  associations  for  the  most  part 
The  deficiency  of  funds  might  be  remedied  by  a  better  system  of 
managementj  or  the  expenditure  on  education  might  be  reduced 
by  omitting  some  of  the  things  specified  in  the  scheme  of  1849, 
such  as  Grerman,  chemistry,  (S^c,  which  were  mere  educational 
luxuries.    At  all  events,  the  Court  would  hesitate  before  altering 
the  deliberate  and  well-considered  scheme  of  1849,  unless  com- 
pelled by  absolute  necessity.     No  such  absolute  necessity  was 
shown  to  exist,  and  the  difficulties,  whatever  they  might  be,  could 
be  met  in  other  ways  than  by  the  course  proposed  by  the  Peti- 
tioners, the  positive  disadvantages  of  which  far  outweighed  any 
possible  benefits  to  be  derived  from  it 

Sir  W.  Page  Wood,  V.C  :— 

I  think  the  scheme  suggested  of  introducing  a  class  of  scholars 
on  payment  ought  to  be  sanctioned  by  the  Court  The  scheme 
originally  suggested  to  the  Court,  in  1833,  was  a  scheme  for 
deaUng  with  the  funds  which  had  at  that  time  increased  to  a 
net  income  of  nearly  £4000,  so  as  to  enlarge  the  benefit  to  be 
derived  from  the  charity.  That  being  so,  the  only  question 
(1)  28  Bcav.  161  (see  pp.  168,  &c.). 


VOL.1.]  EQUITY  CASES.  61 

that  arose  during  all  the  discussion,  which  seems  to  have  y.-C.  w. 
lasted  from  1833  to  1849,  was,  what  was  best  to  be  done  with  1865 
reference  to  the  means  so  improved ;  and  whether  or  not,  regard  MANCHEffrsR 
being  had  to  the  substitution  suggested  for  the  narrow  construction  ^^^^  ^^^^ 
given  by  the  Court  to  the  words  "  grammar  school,"  and  to  the 
direction  specially  contained  in  the  foimder's  own  deed,  that  the 
surplus  funds  should  be  applied  towards  exhibitions  at  the  univer- 
sities, there  could  be  that  enlarged  system  of  education  by  the 
introduction  of  modem  languages  and  other  subjects,  beyond  those 
to  which  the  word  "grammar"  had  been  originally  confined, 
which  was  so  eminently  necessary  in  a  city  such  as  Manchester. 
A  difficulty  was  supposed  to  exist  with  respect  to  the  school,  from 
its  having  been  excepted  from  3  &  4  Yict.  cap.  77,  which  authorizes 
and  superadds  other  branches  of  instruction  to  those  included  by 
the  Court  of  Chancery  in  the  word  "  grammar ;"  and  it  was  then 
pressed  in  argument  that  it  would  be  impossible  for  the  Court  to 
introduce  any  scheme  other  than  that  of  a  strict  grammar  school. 
Lord  Cottenham,  however,  disposed  of  that  argument  by  referring  to 
the  special  clause  in  the  founder's  deed,  authorizing  the  feoffees 
to  introduce  such  changes  as  they  thought  might  be  requisite 
from  time  to  time  as  regards  the  masters  or  scholars. 

It  is  true  that  a  good  deal  of  that  declension  of  income  which 
is  now  so  much  deplored  had  taken  place  in  1849,  when  the 
scheme  came  to  be  settled ;  and  it  would  seem  that  if  it  had  been 
brought  to  the  attention  of  the  Court,  so  extensive  a  scheme  as 
'  that  which  was  adopted  would  hardly  have  been  sanctioned, 
especially  as  the  privilege  of  taking  boarders  was  then  taken 
away  from  the  masters,  thus  rendering  necessary  for  their  support 
some  substituted  provision  out  of  the  funds  of  the  schooL  But 
whether  that  was  considered  in  1849  or  not>  the  income  of 
the  charity  is  now  utterly  insufficient  for  carrying  into  effect 
a  very  large  portion  of  the  scheme  then  settled  which  is  much 
larger  and  wider  than  anything  which  the  funds  can  allow. 

The  case  stands  very  much  in  this  position.  Having  come 
before  the  Court  in  1849,  with  resources  which  appeared  to  be  suffi- 
cient, as  the  Court  thought,  for  all  the  purposes  which  were  then 
sanctioned,  the  trustees  now  tell  me  that  without  additional  support 
the  scheme  then  decreed  cannot  be  carried  into  effect.    They  do  not 
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V.^.  W.     repeat  any  attempt  to  introduce  boarders  in  contravention  of  the 
1865        express  prohibition  of  the  Court  in  1849,  but  submit  another 
Manchectbb  method  which  is  free  from  many  of  the  objections  attaching  to 
School  Cabc  boarders.    Although  there  is  space  for  350  boys,  the  trustees 
state  that  they  cannot  take  such  a  number  without  rendering 
the  school  inefficient ;  because  they  have  not  a  sufficient  staff  of 
teachers  ;   and  further  than  this,  that  although  the  funds  of  the 
charity  have  been  wholly  exhausted  in  providing  for  the  educa- 
tion of  the  250  boys  (to  which  the  number  is  now  limited),  there 
still  remain  branches  of  instruction,  such  as  German,  chemistry, 
and  the  physical  sciences,  considered  by  the  Court  to  be  desirable 
and  of  considerable  importance  for  boys  in  a  city  like  Manchestery 
but  which  cannot  be  carried  out  for  want  of  funds,  unless  some 
extraneous  support  is  afforded.    On  the  other  hand,  there  are  a 
number  of  boys  in  the  place  whose  parents  desire  that  they  should 
enter  the  school  even  on  pajrment  of  a  considerable  capitation  fee. 
Looking  at  the  evidence  as  to  the  decline  in  the  value  of  the  pro- 
perty, and  the  slender  chance  of  any  improvement,  having  regard 
to  the  principal  source  from  which  it  is  derived — a  monopoly  of 
grinding  malt  at  the  school  mills,  which  is  a  privilege  naturally 
considered  extremely  offensive  at  the  present  day — ^it  is  impossible 
to  hold  that  I  ought  not  to  accede  to  the  wishes  of  those  in  the 
town  who  are  pressing  to  obtain  the  benefits  of  the  school  for  their 
children,  and  are  willing  to  pay  for  them,  thus  contributing  a  sum 
which  will  not  only  educate  their  children  without  any  expemse  to 
the  charity,  but  will  also  leave  a  surplus  so  as  to  enable  the 
trustees  to  give  a  better  education  to  those  free  boys  who  are  to 
be  admitted  on  the  original  foundation.    Surely  that  is  a  great 
benefit,  imless    it    be    counterbalanced  by  some    overpowering 
disadvantage  on  the  other  side.    Now  the  disadvantages  which 
exist  as  to    boarders  one  can  quite  understand,  especially   in 
large  towns.    Those   objections  have  been  fully  stated   by   the 
present  Master  of  the  Kolls  in  the  case  of  the  Bristol  School, 
and  my  attention  was  called    to  them   in  the    Berkhampstead 
School  Case.     It  was  said  that  greater  attention  would  be  paid 
by  the  masters  to  boys  boarding  in  their  houses,  that  thoy  would 
be  better  educated,  and  would  carry  off  all  the  prizes  and  exhibi- 
tions, intended  to  be  shared  by  all,  by  the  scheme  of  1849  ;  and. 
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further  than  this^  that  there  wotild  be  that  separation  into  classes  V.-a  W. 
of  rich  and  poor  in  this  large  town,  which  has  been  thought  so  1865 
undesirable.  But  these  objections  do  not  apply  to  the  present  Manchester 
proposal.  In  admitting  a  class  of  boys  on  payment  of  capitation  School  CAae. 
fees,  Ihere  will  be  no  groimd  for  fayouritism  towards  these 
particular  boys,  as  the  masters  can  have  no  interest  in  one  boy 
more  than  another ;  the  fees  being  paid,  not  to  the  masters,  but 
into  a  common  fund,  to  be  applied  for  the  common  interests  of 
the  school.  If  the  eflfect  would  be  to  constitute  two  distinctly 
marked  classes — one  of  rich  boys  who  paid,  the  other  of  poor  who 
did  not  pay — ^then  there  would  be  great  force  in  what  has  been 
urged  by  Mr.  WieJcenSy  who  kept  clear,  however,  of  saying  that  it 
was  the  intention  of  the  founder  to  make  it  a  school  for  the  poor 
only.  In  fact»  the  founder  does  not  seem  to  have  had  any  intention 
of  benefiting  poor  children  only,  as  appears  from  the  ordinance 
against  scholars  bringing  into  the  school  "  any  dagger,  hanger,  or 
other  weapon  invasive,"  and  the  appointment  of  "two  poor 
children  "  to  perform  certain  menial  offices,  such  as  sweeping  and 
taking  care  of  the  school.  Without  carrying  the  view  of  the 
foimder  quite  so  far  as  it  has  been  carried  by  Mr.  LMle,  that  the 
scheme  of  the  founder  extended  to  all  matters  taught  at  the 
university,  it  is  evident  that  the  founder's  intention  was  to 
establish  a  liberal  system  of  education  which  should  fit  the 
scholars  for  the  university.  It  must  be  remembered  that  at  that 
period  they  went  to  the  universities  at  fifteen  years  of  age,  and, 
therefore,  the  instruction  then  given  cannot  be  compared  with  the 
instruction  now  given  to  persons  sent  up  to  college.  But  with 
that  exception  the  founder  intended  to  establish  a  large  scheme  of 
education.  He  made  that  wise  provision  for  altering  the  scheme 
of  education,  clearly  involving  what  was  to  be  done  with  respect  to 
the  scholars,  but  not  saying  one  word  about  any  distinction  be- 
tween rich  and  poor.  Having  exhausted  the  funds  of  the  charity 
by  teaching  gratuitously,  in  a  much  more  large  and  extended  form 
than  was  originally  comprised  in  the  term  "  grammar,"  and 
enlarging  the  system  of  education  in  accordance  with  the  wishes 
of  the  founder  and  the  provisions  adopted  by  the  scheme  of  1849, 
the  trustees  come  to  the  Court  to  obtain  sanction  to  their  proposal, 
which  will  improve  the   condition   and   instmotion  of  the  boys  • 
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y.-C.  W.     already  in  the  school,  and,  at  the  same  time,  give  an  immense 
1805        advantage  to  the  town,  by  admitting  a  large  number  of  boys  who 
Mamobsvtbb  ^^  seeking  admission  and  cannot  be  now  admitted  &om  want  of 
SoHooL  OAflg.  ftindg.    There  need  be  no  separation  into  rich  and  poor,  as  children 
can  be  admitted  in  some  manner  that  will  render  such  a  dMino- 
tion  impossible.    The  mode  to  be  adopted  must,  perhaps,  be  a 
little  more  fully  considered  at  Chambers,  but  it  certainly  need  not 
be  founded  upon  the  means  of  their  parents.    They  will  be 
admitted  to  the  school,  and  the  whole  of  the  scholars  will  form 
one  body;  those  who  are  obtaining  gratuitous  education  being 
helped  by  those  who  are  not;  those  who  are  paying  for  their 
education  being  placed  in  no  invidious  position  of  being  dis- 
tinguished from  the  poor  scholars ;  while  the  foundation  scholars 
will  not  be  subjected  to  any  such,  invidious  objections  as  might 
arise  if  they  were  admitted  solely  in  respect  of  their  poverty. 
Some  scheme  of  examination  should  be  provided,  but  it  is  a 
question  which  requires  a  good  deal  of  thought,  as  it  has  not 
arisen  before.    Some  provision  is  also  necessary  as  to  age,  as  it 
will  not  do  to  put  boys  of  sixteen  into  competition  with  boys 
of  five  for  admission  into  the  schooL    I  am  wholly  favourable  to 
the  scheme  of  examination  without  the  least  inquiry  whether  the 
boy  be  rich  or  poor.    I  shall  leave  that  to  the  conscience  of  the 
parent — ^whether  he  chooses  to  send  his  boy  on  the  foundation  or 
not    I  may  add  that  I  should  have  taken  more  time  to  consider 
the  matter  if  the  proposal  had  not  come  before  me  recommended 
by  a  weight  of  authority  which  shows  that  it  will  work  well. 
Giving  every  possible  weight  to  the  very  respectable  memorial 
signed  by  a  large  body  of  persons  opposed  to  the  proposal,  the 
balance  in  favour  of  the  proposal  very  much  preponderates.     The 
matter  will  be  remitted  to  Chambers  with  the  following  declara- 
tion : — ^The  Court  approves  the  admission  of  scholars  beyond  the 
250  free  scholars,  on  payment  of  a  capitation  fee  to  be  fixed  by  the 
trustees,  not  exceeding  £12  I2a.  for  each  boy.    A  clause  to  be 
iDserted  in  the  scheme  at  Chambers  providing  for  the  admission 
of  free  scholars  by  examination,  and  also  a  clause  to  be  inserted 
in  the  scheme  leaving  it  open  to  an  application  to  the  Jadge  at 
Chambers  as  to  the  number  of  firee  scholars  in  the  event  of  an 
.  augmentation  or  further  diminution  of  the  funds  of  the  charitr. 
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SMITH  V.  BAKXES.  ^-^•^• 

1865 
Production — Documents — Title  Deeds, 

Mortgagee  taking  conveyance  of  equity  of  redemption  from  trustee  thereof, 
with  notice  of  the  trust,  cannot  witlihold  production  of  such  conveyance  in  a 
suit,  by  cestui  que  trust,  for  redemption  of  the  mortgage  and  reconveyance  of 
the  property,  though  one  of  the  trusts  was  a  trust  for  sale. 


'^I^ 


1^ 
HIS  case  came  on  upon  an  adjourned  summons  for  production 

of  documents. 

Morris  Chriffith  was  entitled  to  certain  freehold  property  which 
he  mortgaged  to  the  Defendant  BarneSy  to  secure  a  sum-  of  £200, 
and  died  devising  the  property  to  his  widow  Mary  Griffith,  and 
one  Hardee,  as  trustees  upon  trust  for  the  maintenance  of  his 
widow  and  children,  until  the  youngest  child  should  attain  the 
age  of  sixteen  years,  and  then  upon  trust,  in  the  events  which 
happened,  to  sell  and  divide  the  purchase  moneys,  one-third  to 
Mary  Qriffiih,  and  the  residue  among  his  children  in  equal  sharea 
The  trust  for  sale  became  operative  about  the  end  of  the  year 
1848.  Hardee  went  to  America  in  1851,  and  died  there  in  June, 
1852. 

In  the  year  1860,  Mary  Griffith  died  intestate.  She  had  no 
personal  representative.  Barnes  entered  into  possession  as  mort- 
gagee. This  bill  was  filed  by  some  of  the  children,  and  charged 
that  Barnes  was  overpaid  by  the  rents  and  profits,  that  some  of  the 
testator's  children  refused  to  join,  and  prayed  redemption  and  an 
account  as  against  mortagee  in  possession,  and  reconveyance  on 
payment  by  the  Plaintiffs  of  what,  if  anything,  should  be  found 
due.  It  also  prayed  repayment  by  Barnes  of  the  amount,  if  any, 
overpaid  to  him  by  receipt  of  rents  and  profits. 

The  answer,  admitting  the  will  and  the  death  of  Hardee,  averred 
that  Morris  Qriffiih  died  insolvent  as  to  his  personal  estate,  and 
that  Mary  Qriffiih  was  obliged  to  borrow  money  to  pay  his  debts  and 
funeral  and  testamentary  expenses,  and  to  carry  on  his  business, 
which  was  that  of  a  maltster,  for  the  maintenance  of  herself  and 
children,  and  that  she  borrowed  for  these  purposes  £100  of  Barnes, 
and  subsequently  became  indebted  in  two  other  sums  of  £50  each 
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V.-C.  W.     to  other  persons  for  the  like  purposes,  for  which  sums  Barnes 

1865        became  her  surety,  and  as  such,  was  called  on  and  obliged  to  pay 

Smith       them,  and  that  no  interest  was  paid  to  him  after  the  year  1850. 

BAmras.      That  in  1851  he  was  about  to  take  proceedings  for  foreclosing, 

when  Mary  Ghiffith  signed  a  written  authority  to  sell  the  lands  in 

question  by  auction,  and  that  they  were  offered  for  sale  in  January, 
1852 ;  but  no  bidder  could  be  foxmd  for  more  than  £310,  and  they 
were  not  then  sold.     That  shortly  afterwards,  she  contracted  for 
the  sale  of  them  to  another  person  at  £320,  but  the  contract  was 
rescinded;  that  she  thereupon,  in  the  month  of  February,  1852, 
entered  into  a  contract  with  Barnes,  for  the  sale  to  him  of  the 
property  free  fit>m  the  equity  of  redemption,  for  £355,  which  was 
more  than  the  yalue  of  it,  and  agreed  that  he  should  retain  the 
money  in  discharge  of  the  principal  and  interest  then  due  to  him, 
and  that  accordingly  a  deed  dated  the  10th  of  February,  1852,  was 
executed  between  Mary  Oriffith  and  Barnes,  reciting  the  mortgage 
and  the  putting  up  for  sale  of  the  property,  and  the  offer  of  £310, 
and  the  contract  ^  for  the  absolute  purchase  of  the  premises,  and 
of  the  right  and  equity  of  redemption  of  her  the  said  Mary  Qriffithy 
therein  as  devised  under  the  wiM  of  Morris  QriffUh,  for  the  sum  of 
£355,"  and  witnessing,  that  in  consideration  of  the  sum  of  £355 
so  due  to  Barnes  as  aforesaid,  in  full,  for  the  absolute  purchase  of 
the  said  hereditaments,  and  of  all  the  equity  and  right  of  redemp- 
tion therein,  Mary  Griffith  released,  &c.,  the  proviso  for  redemiption 
and  all  the  estate,  &c.,  both  at  law  and  in  equity  of  the  said  Mary 
Griffiih,  to  the  end  that  Barnes  should  thenceforth  for  ever  peace- 
ably hold  the  premises  to  the  use  of  him,  his  heirs  and^  assigns, 
free  from  any  equity  of  redemption.    The  answer  also   averred 
knowledge    and   acquiescence    by  the  cesiuis  que  trust    in    the 
arrangement. 

This  deed,  and  the  agreement  leading  to  it,  the  Defendant 
Barnes  was  required  to  produce,  and  he  claimed  privilege  as  to 
them,  averring  that  they  related  exclusively  to,  and  constituted 
the  muniments  of,  his  title.  The  other  title  deeds,  including  the 
mortgage  deed,  were  also  required,  and  the  like  privilege  claimed ; 
but  the  claim  for  their  production  was  not  pressed,  and  the  argu- 
ment was  confined  to  the  two  documents  above  specifically  men- 
tioned.   The  affidavit  of  the  Defendant  claiming  privilege   did 
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not  aver  that  the  documents  in  question  disclosed  nothing  im-     V.-O.  W. 
peaching  the  defence  raised  by  Barnes  to  the  bill.  isos 


Mr.  Chapman  Barber,  for  the  Plaintiff,  argued  that  production  «. 

should  be  ordered ;  first,  because  the  estate  was  a  trust  estate,  and  the  ^^^^^' 
Defendant  having  taken  it  from  a  trustee  with  notice  of  the  trusts, 
was  bound  to  discharge  himself  of  the  liability  to  those  trusts, 
and  was,  therefore,  bound  to  produce  the  deed  on  the  appli- 
cation of  the  cestuis  que  trust.  He  cited  Latimer  v.  Neate  (1), 
Adams  v.  Fisher  (2),  Hardma^n  v.  EUames  (3),  Hunt  v.  Mm£s  (4), 
Neesom  v.  Clarkson  (5).  He  also  relied  on  the  omission  of  the 
affidavit  to  aver  that  the  documents  did  not  negative  the  de- 
fence set  up  by  Barnes^  and  cited  Combe  v.  The  Corporation  of 
London  (6). 

Mr.  W,  Pearson,  for  Defendant  Barnes,  argued  that  this  was  the 
simple  case  of  a  mortgagee  who  had  purchased  the  equity  of 
redemption,  as  to  whose  right  to  refuse  production  of  his  title 
deeds  the  cases  were  clear ;  Oreenwood  v.  BothweU  (7),  Bendy  v. 
Cross  (8),  Howard  v.  Bdbinson  (9).  The  fact  that  the  vendor  was 
a  trustee,  was  in  this  case  immaterial,  as  it  was  clear  on  the  face 
of  the  bill  that  the  trustee  was  directed  by  her  trust  to  sell,  and 
the  sale  was  not  at  an  undervalue.  It  was  done,  in  fact,  to  save 
the  costs  of  foreclosure  to  which  Barnes  was  entitled.  The 
Plaintiffs  had  not  been  joined  in  their  bill  by  any  of  the  other 
children  of  the  testator,  and  the  acquiescence  of  the  cestuis  que 
trust  averred  in  the  answer  must,  in  a  proceeding  of  this  kind,  be 
admitted  as  true.  As  to  the  failure  of  the  affidavit  to  aver  that 
the  documents  did  not  impeach  the  Defendant's  case,  it  was  clear 
from  the  nature  of  the  case  that  it  could  neither  support  the 
Plaintiff's  nor  impeach  the  Defendant's  case ;  but  in  any  case, 
that  objection,  if  allowed,  would  only  go  to  the  sufficiency  of  the 
affidavit,  and  the  Defendant  was  ready  to  supply  the  averment 
required  if  necessary. 

(1)  11  Bligh,  112 ;  4  CI.  &  Fin.  570 ;  (5)  2  Ha.  166,  n. 

2  Y.  &  C.  267.  (6)  1  Y.  &  C.  Ch.  681. 

(2)  3  M.  &  C.  526 ;  2  Keen  754.  (7)  7  Beav.  291 ;  13  L.  J.  Ch.  226. 

(3)  2  M.  &  K.  732 ;  5  Sim.  640.  (8)  11  Beav.  91. 

(4)  27  Beav.  62.  (9)  4  Drew.  522. 
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v.-c.  w.     Sir  W.  Page  Wood,  V.C.  :— 

i^  The  case  fleems  to  me  to  fall  clearly  within  the  rule  that 

Smith       requires  production  of  the  documents.    The  bill  avers,  and  the 
Barnep.      answer  admits,  that  Mary  Griffith  was  the  surviving  trustee  for  sale, 
and  a  trustee  of  the  purchase  money  as  to  part  for  the  PlaintiflFs ; 
primA  facie  therefore  the  Plaintiffs  were  entitled  to  require  of 
any  one  holding  the  trust  property,  an  account  of  the  proceeds 
thereof.    The  Defendant  refuses  production,  on  the  ground  that 
he  had  lent  money  to  the  trustee  for  the  purposes  of  the  trust, 
and  was  therefore  entitled  to  a  lien  on  the  trust  property ;  and 
that  being  also  a  mortgagee  whose  interest  was  in  arrear,  he  had 
been  about  to  foreclose  when  an  arrangement  was  come  to  by 
which  the  trustee  conveyed  free  from  the  mortgage,  and  free  from 
the  equity  of  redemption  of  her  the  said  Mary  Griffith.     His  case 
is  that  he  claims  under  this  deed,  and  is,  therefore,  released  from 
account ;  but  if  so,  it  is  important  to  see  how  far  the  deed  may 
shew  on  its  face  whether  the  moneys  advanced  were  advanced  in 
accordance  with  the  trusts  or  not.    There  is  in  this  no  analogy 
to  the  case  of  a  purchaser  for  value  without  notice.     Indepen- 
dently of  any  question  as  to  insufficiency  in  the  averments  of  the 
affidavit,  the  deed  and  the  contract  leading  to  it  were  dealings 
with  the  trust  estate,  with  full  notice  to  the  Defendant  of  the 
trusts,  and  the  ceduia  que  trust  have,  therefore,  a  right  to  see 
them. 


NovAq: 


V.-O.W.  EDWAKDS  v.  WICKWAR. 

1865 

Vendor  and  Purchaaer^Conditiona  of  Sale—Oeneral  toord^-^Ooncealfnent. 

A  condition  of  sale,  providing  that  no  requisition  or  objection  should  be 
made  in  respect  of  a  specified  underlease,  or  any  other  underlease  prior  to  a 
certain  specified  date : — 

Heldf  not  to  protect  against  requisitions  in  respect  of  an  underlease,  prior 
to  the  date  mentioned,  not  specified  in  the  conditions,  and  within  the  know- 
ledge of  the  vendor  at  the  time. 

IHIS  case  came  on  upon  summons  adjourned  from  Chambers. 
A  decree  had  been  made  for  the  sale  of  leasehold  edtate,  and  the 
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property  had  been  put  up  for  sale  under  conditions,  one  of  which     V.^.  W. 
was  as  follows : —  1865 


11th  Condition. — ^"It  will  appear  from  the  abstract  that  an  ^'^^""^ 
underlease  of  the  property  was,  in  1852,  granted  to  John  Stone  for  Wickwab. 
twenty-one  years  from  the  25th  of  December  then  last.  The  said 
John  Stone  is  believed  to  have  absconded,  and  not  to  have  paid 
any  rent  for  several  years  past,  and  inasmuch  as  a  fresh  undeiv 
lease  was  on  the  1st  of  October,  1864,  purported  to  be  granted  by 
the  trustees  of  the  will  of  the  testator  in  the  present  cause  to  the 
present  tenant  who  is  in  possession  under  it,  no  objection  or  requi- 
sition shall  be  made  in  respect  of  the  underlease  of  1852,  or  of  any 
derivative  interest  created  thereout,  or  of  any  underlease  or  tenancy 
prior  to  the  said  underlease  of  1864." 

Another  underlease  had,  within  the  knowledge  of  the  vendors, 
been  made  prior  to  1864,  to  a  gentleman  of  the  name  of  Palmer. 

At  the  sale  one  Mr.  Brayne  was  declared  purchaser,  and  an 
abstract  was  duly  delivered  to  him.  Notice  of  Palmers  underlease, 
and  of  the  vendor  s  knowledge  of  it,  appearing  on  the  chief  clerk's 
certificate  in  the  cause,  the  purchaser  returned  the  abstract  with  a 
requisition,  among  others,  requiring  an  abstract  to  be  furnished  of 
Palmer's  underlease,  and  that  the  underlease  itself  should  be  pro- 
duced, and  a  surrender  of  it  obtained  at  the  vendor's  expense. 

The  vendors  declined  to  comply  with  this  requisition,  contend- 
ing that  it  was  covered  by  the  general  words  in  the  condition  that 
no  requisition  should  be  made  respecting  "  any  other  underlease 
prior  to  1864." 

The  purchaser  being  unwilling  to  proceed  with  the  sale  until 
the  requisition  was  complied  with,  the  vendors  summoned  him  to 
show  cause  why  he  should  not  proceed,  and  the  sunmions  was 
adjourned  into  Court 

Mr.  Criffard,  Q.C.,  and  Mr.  W.  Forsier,  for  the  vendors,  contended 
that  the  objection  taken  by  the  purchaser  was  one  which  by  the 
condition  he  was  precluded  from  raising ;  that  the  words  excluding 
requisitions  in  respect  of  "any  other  underlease"  were  inserted  for 
the  purpose  of  meeting  this  very  case,  and  that  the  purchaser 
would  have  been  in  no  respect  better  off  had  the  underlease  to 
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V.-O.  W.  Palmer  been  mentioned  in  express  words  in  the  condition  than 

1865  he  was  under  the  general  words  contained  in  it^  and  could  not 

Edwabw  ^Q^y^  been  induced  to  bid  by  the  suppression  of  express  mention 

Wic^AB.  of  that  underlease. 

Mr.  C,  Brown,  for  the  purchaser,  was  not  called  on. 

Sir  W.  Page  Wood,  V.C.  :— 

I  have  no  doubt  on  this  case.    It  was  the  clear  duty  of  the 
vendor  to  give  the  fullest  information  which  he  himself  possessed 
as  to  the  title.      The  object  of  special  conditions  of  sale  is  to 
protect  the  vendor  from  inquiries  which  he  himself  may  be  unable 
to  satisfy,  and  against  objections  which  he  cannot  explain  away. 
There   may,  indeed,  be  cases  like  Freme  v.  Wright  (I),  where 
assignees  of  a  bankrupt  have  stipulated  that  such  title  only  as  the 
bankrupt  had  should  be  required  by  the  purchaser,  but  even  in 
that  case  it  has  been  thought  a  stretch  of  the  jurisdiction  of  the 
Court  to  force  the  title  on  a  purchaser.    There  is  in  this  case 
nothing  analogous  to  such  a  state  of  things  as  occurred  there.     I 
do  jQot  wish  to  lay  down  any  different  rule  regarding  sales  under 
the  direction  of  this  Court  from  that  which  prevails  generally,  but 
certainly  the  principles  on  which  such  sales  are  conducted  ought 
not  to  be  more  lax  as  to  the  complete  hona  fides  required  than 
those  which  are  held  to  govern   in    other  cases.    Here  it  was 
plainly  the  duty  of  the  parties  to  disclose  the  underlease,  and  it 
would  be  most  mischievous  to  allow  a  vendor  to  suppress  fiekcts 
known  to  him  affecting  the  title,  and  yet  compel  a  purchaser  to 
accept  it 

(1)  4  Madd.  364. 
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In  A?  JARMAN'8  TBUSTS.  v.-o.w. 


WUl — Accruing  Share$ — .Separate  use — Corts  of  LegaiteB, 

On  a  gift  by  will  to  testator's  daughters,  "the  share  or  shares  of  such 
daughters  to  be  for  their  sole  and  separate  use,**  followed  by  a  contingent 
gift  OTer  to  the  surriYors: — HM^  that  the  separate  use  attached  to  the 
accrued  as  well  as  to  the  original  shares. 

Where  l^acies  were  made  payable  out  of  residue  which  was  insufficient, 
the  fund  being  in  Court,  the  legatees  were  held  entitled  to  their  costs  out  of 
the  residuary  fund. 

Gregory  JARMAN  by  his  wm  devised  aU  the  residue  of 
hi&  real  and  personal  estates  to  trustees  upon  trusts  for  con- 
yersion  and  for  the  payment  of  the  income  of  the  trust  Ainds  to 
his  wife  for  her  life,  and  at  the  expiration  of  one  year  from  his 
wife's  decease  to  stand  possessed  of  the  trust  Ainds,  as  to  £1000, 
part  thereof,  for  his  two  sons  Gregory  and  John^  absolutely  in  equal 
shares;  and  as  to  £6000,  other  part  thereof^  upon  trust  for  his 
three  daughters,  Mary  Ann,  Harriet,  and  Wlen  Elizabeih,  in  equal 
shares,  as  tenants  in  common ;  and  as  to  the  residue  of  the  said 
trust  estate,  to  pay  and  divide  the  same  in  the  following  propor- 
tions:— ^To  his  daughter  Mary  Ann,  £200 ;  to  his  daughter  Harriet, 
£300 ;  and  the  residue  thereof  to  his  daughter  EUen  Elizabeth ; 
*"  the  share  or  shares  of  his  said  daughters,  under  his  will,  to  be 
for  their  sole  and  separate  use ;"  and  it  was  provided  that  '^in  case 
any  or  either  of  his  daughters  should  happen  to  die  in  the  life- 
time of  his  said  wife  without  leaving  lawful  issue,  then  as  well  the 
original  as  all  surviving  or  accruing  share  or  shares  of  her  or 
them  so  dying,  of  and  in  the  said  trust  moneys  and  premises, 
should  go  and  belong  to  the  survivors  or  survivor  of  them,  or  her, 
or  their  executors  and  administrators." 

The  testator  died  in  May,  1838,  and  the  residuary  trust  estate 
got  in  by  his  executors  was  invested,  and  amounted  to  no  more 
than  a  sum  of  £5631  2a.  Consols. 

The  daughter  EUen  Mizaheth  died  on  the  5th  of  October,  1838,  an 
mfimt  and  unmarried    The  widow  died  on  the  11th  of  March,  1865. 

During  the  life  of  the  tenant  for  life,  the  daughter  Mary  Ann, 
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V.-O.  w.     now  Urs.  Woods^  had  mortgaged  her  reTersionary  share  in  £5600 

1865        Consols^  part  of  the  ftind;   and  the  mortgagees  had  sold  the 

jAMtAN's    property  so  mortgaged  to  the  Petitioners,  who  were  also  pnr- 

^^"^      chasers  from  the  first  mortgagees  of  the  other  daughter  Harriety 

now    Mrs.  Eden,  of   her   reversionary   interest   in   the   whole 

fimd. 

The  Petition  prayed  that  out  of  the  smn  of  £5631  2&  Consols, 
and  a  som  of  £36  13s.  5d.  cash,  one-fourteenth  might  be  carried 
to  the  account  of  each  son ;  that  a  sum  of  £15  8$.  stock  (to  answer 
the  share  in  the  £31  2$.  stock  remaining  in  Mrs.  Woods)  might  be 
carried  to  her  account ;  and  the  residue  transferred  to  the  Peti- 
tioners. 

Mr.  O.  M.  Giffard,  Q.C.,  and  Mr.  B.  B.  Sogers,  for  the  Peti- 
tioners. 

Mr.  Beavan,  for  a  purchaser  of  the  interest  of  one  of  the  sons, 
asked  for  his  costs  against  the  Petitioners.  As  a  general  rule,  a 
legatee's  costs,  on  a  petition  as  in  a  suit,  would  be  payable  out  of 
his  legacy,  when  the  fund  was  in  Court ;  but  here  the  legacy  was 
made  payable  out  of  residua  It  was  immaterial  that  the  residue 
had  failed. 

Mr.  F.  Hoare  CoU,  for  Mrs.  Woods  :— 

The  accrued  share  should  be  carried  over  to  the  account  of 
Mr.  and  Mrs.  Woods,  with  a  view  to  a  settlement 

The  words  ''share  or  shares'*  in  the  clause  declaring  the  trust 
for  separate  use,  do  not  include  an  accrued  share. 

It  by  no  means  necessarily  follows  that  a  qualification  attached 
to  an  original  share  applies  by  implication  to  accrued  shares; 
Oibbons  y.  Langdon  (1).  The  accrued  share  stands  on  the  same 
footing  as  a  new  legacy. 

The  cases  in  which  the  Court  has  held  accruing  shares  to  be 
subject  to  the  same  qualifications  as  original  shares  haTe  been 
either  cases  of  consolidation  where  there  was  a  gift  ''  of  (he  whole,'' 
or  "of  part  and  parts  'share  and  shares'  and  interest''  of  the 
person  dying,  to  the  survivor;  as  in  SSlick  v.  Booth (2),  and 

(1)  6  Sim.  260.  (2)  1  Y.  &  C.  Ch.  121,  739. 
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BwkglM  y.  Andrews  (1),  or  where  the  qualification  is  neceflsary  to     v.-c.  w. 
the  yalidity  of  the  gift  of  accruing  shares,  2  Jarm.  on  Wills  (2).  1865 

Hr.  Eimund  James,  for  Mrs.  Eden,  supported  the  same  construe-     "l^^^*^ 

lion.  

Mr.  Bagshawe  for  an  incumbrancer. 
Mr.  BensiMfff  for  the  trustees. 

Sib  W.  Page  Wood,  V.C.  :— 

I  think  there  is  no  reasonable  doubt  on  this  point.  The  only 
question  is  whether  these  words  are  sufficiently  large  to  embrace 
accrued  as  well  as  original  shares,  so  as  to  fix  on  all  a  limita- 
tion to  the  separate  use.  There  is  no  conceivable  reason  why 
the  testator  should  have  limited  the  operation  of  the  clause  to 
one  portion  only  of  what  he  was  giving  to  his  daughters ;  and 
hence  there  is  nothing  to  be  derived  from  his  presumed  inten- 
tion beyond  the  language  of  the  will.  If  the  words  are  large 
enough,  everything  is  in  favour  of  construing  them  as  extending 
to  all  the  shares.  It  has  been  contended  that  because  the  direc- 
tion as  to  separate  use  is  to  be  found  only  in  the  place  where  the 
original  shares  are  given,  it  is  limited  to  the  original  shares.  But 
the  other  is  the  more  natural  construction;  and  without  discussing 
the  other  question  raised  upon  the  authorities,  I  must  decide  that 
the  accrued  as  well  as  the  original  shares  are  subject  to  the  sepa- 
rate use  clause. 

Mr.  Giffard,  in  reply  as  to  costs. 

Sm  W.  Page  Wood,  V.C.  :— 

I  am  of  opinion  that  as  to  the  legacies  given  to  the  sons,  inas- 
much as  they  are  payable  out  of  residue,  the  legatees  are  entitled 
to  their  costs^  although  the  residue  has  turned  out  insufficient.  I 
can  make  no  distinction  between  the  brothers'  legacy  and  the 
others ;  and  thus  the  whole  Amd  will  be  subject  to  one  set  of  costs 
for  the  two  brothers ;  to  another  for  Mr.  Bagshawe's  client,  and  to 
the  costs  of  the  trustees. 

I  can  give  no  costs  to  Mrs.  Woods  or  Mrs.  Eden  as  against  their 
own  mortgagees. 

(1)  14  Bear.  U7.  (2)  3rd.  «d.  671. 
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\.JC.  w.  In  Be  BKOWN'S  TEUST. 


Nov,  18. 


Power — Appointment — Eacets. 

By  a  marriage  settlement  a  fund  waa  limited,  after  the  death  of  the  sur- 
Tivor  of  hiuband  and  wife,  to  **  all  and  every  the  children,  or  child,  or  more 
remote  issue  "  of  the  marriage,  as  the  wife  should  by  deed  or  will  appoint. 
By  will,  the  wife  appointed  the  fund  to  three  new  trustees  upon  trust  to  pay 
the  income  to  her  son  (the  only  child  of  the  marriage),  for  his  life,  or  untU  he 
should  become  bankrupt,  or  should  assign  or  incumber  the  same,  and  then  to 
the  trustees  for  his  life,  **  for  the  benefit  of  her  son,  his  wife  and  children,  or 
any  of  them,  as  the  trustees  should  think  expedient"  The  son  attained 
twenty-one,  and  assigned  the  share : —  ' 

Ildd,  although  the  excessive  appointment  was  discretionary  only,  that 
the  appointment  was  void  tn  toto,  and  not  merely  for  the  excess. 

Under  the  marriage  settlement  of  a  Mr.  and  Mrs.  Broum,  dated 
in  1840,  a  fund  was  limited,  after  the  death  of  the  survivor  of 
husband  and  wife,  upon  trust  for  ^  all  and  every  the  children,  or 
child,  or  more  remote  issue"  of  the  marriage,  "in  such  shares  and 
proportions,  or  for  any  one  or  more  of  such  children  or  other  issue 
exclusively  of  the  others  or  other  of  them,  at  such  age  or  ages, 
time  or  times,  and  subject  to  such  conditions,  restrictions,  charges, 
provisions,  and  limitations  over  for  the  benefit  of  or  relating  to 
some  or  one  of  the  said  children  or  more  remote  issue,  and  with 
such  provisions  for  maintenance,  education,  and  advancement "  as 
the  wife  **  at  any  time  or  times  during  her  life,  by  any  deed  or 
deeds,  with  or  without  power  of  revocation  and  new  appointment," 
or  by  her  last  will,  should  direct  or  appoint ;   and  "  for  want  of 
such  direction  or  appointment,  or  so  far  as  lio  such  direction  or 
appointment  should  extend,"  upon  trust  for  all  and   every  the 
children  and  child  of  the  marriage  who,  being  a  son,  should  attain 
twenty-one,  or  a  daughter  should  attain  twenty-one,  or  marry  with 
consent. 

There  ^'as  issue  of  the  marriage  one  child  only,  WUliam  Henry 
Brotony  who  had  attained  twenty-one. 

Mrs.  Broicn  survived  her  husband,  and  married  Henry  PriUy. 

Mrs.  Pritty  died  on  the  20th  of  October,  1864,  having  by  will, 
**  in  exorcise  and  execution  of  the  power  "  given  or  reserved  to  her 


VOL.  L]  EQUITY  OASES.  75 

by  the  settlement^  directed  and  appointed  that  from  and  after  her  V.-O.  W. 
decease  the  tmgt  fhnds  should  be  in  trust  for  three  persons  whom  ises 
she  named  upon  trust  to  sell  and  invest  as  therein  particularly  Biiawif'8 
mentioned,  with  power  to  vary  securities,  and  to  pay  the  interest  ^^"'' 
diyidends  and  annual  income  to  William  Henry  Brown  **  during 
his  life,  or  until  he  should  become  outlawed,  or  be  declared  a 
bankrupt,  or  should  assign  or  incumber,  or  attempt  to  assign, 
charge,  or  incumber  the  income,  or  until  the  same,  or  some  part 
thereof  through  his  act  or  default,  or  by  act  or  process  of  law,  or 
otherwise,  if  belonging  to  him  absolutely,  become  possessed  in  or 
payable  to  some  other  person  or  persons ;"  and  from  and  after  the 
determination  of  the  trust  thereinbefore  declared  for  the  benefit  of 
the  said  William  Henry  Brawn,  if  the  same  should  determine  in 
his  lifetime,  then,  upon  trust  thenceforth  during  his  life,  to  pay 
the  income  ^  for  the  maintenance,  education,  support,  or  otherwise, 
for  the  benefit  of  the  said  William  Henry  Brown,  his  wife  and 
children^  or  any  of  them,  at  such  time  or  times,  in  such  propor- 
tions, and  generally  in  such  manner  as  the  said  trustees  or  trustee 
for  the  time  being  should  think  expedient ;"  and,  upon  trust,  to 
accumulate  the  surplus ;  and,  from  and  after  the  death  of  the  said 
William  Henry  Brown,  should  stand  possessed  of  the  trust  funds 
and  accumulations,  and  the  interest  thereof  in  trust  for  the 
child,  if  but  one,  or  all  the  children,  if  more  than  one,  of  the  said 
William  Henry  Brown,  who,  being  a  male  or  males,  should  attain 
twenty-one,  or  being  a  female  or  females,  should  attain  that  age, 
or  marry,  equally  to  be  divided  between  them,  if  more  than 
one. 

On  the  19th  of  October,  1865,  William  Henry  Brown  assigned 
his  interest. 

There  was  no  question  as  to  the  appointment  by  Mrs.  PriUy 
being  in  excess  of  the  power ;  and  the  only  doubt  that  was  enter- 
tained was,  whether  the  appointment  was  altogether  void,  or  void 
only  for  the  excess. 

The  Petitioners  were  William  Henry  Brown  and  his  assignee. 

Mr.  BoK,  Q.C.,  and  Mr.  BendaH,  for  the  Petitioners,  submitted 
the  question  to  the  Court. 
The  original  power,  though  it  extended  to  more  remote  issue  of* 
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V.-C.  W.     the  marriage  than  children,  miyht  yet  have  been  exercised  in  such 

1865  a  manner  as  not  to  infringe  the  rule  against  remoteness. 
Bi^wn's  ^^^  there  could  be  no  doubt  as  to  the  inyalidity  of  this  appoint- 
'^^^'  ment.  Mrs.  TrUty  had  not  only  nominated  new  trustees,  and 
given  them  a  wide  discretionary  power;  but  she  had  made  her 
son's  life-estate  defeasible  on  any  attempt  even  to  incumber ;  she 
had  inserted  a  discretionary  trust  for  the  benefit  of  her  son's  wife, 
a  stranger;  she  had  added  a  trust  for  accumulation,  and  had 
appointed  the  fund  to  the  children  of  her  son  who  should  attain 
twenty-one,  without  restriction  as  to  the  time  when  they  should 
be  bom. 

The  only  question  was,  whether,  as  in  the  case  of  Alexander  v. 
Alexander  (\\  inasmuch  as  the  gift  to  the  wife  of  the  son  was  dis- 
cretionary, that  clause  might  be  struck  out  of  the  will,  and  the 
appointment  held  good  for  the  life  of  WiUiam  Henry  Brovmy  or 
until  his  assignment  (the  effect  of  which,  in  the  event  that  had 
happened,  would  be  to  place  the  income  out  of  his  reach  for  his 
life);  or  (which  seemed  the  better  opinion)  whether  the  whole 
appointment  was  void,  and  the  assignee  of  WiUiam  Henry  Brown 
took  absolutely. 

Mr.  SpringaU  Thompson,  for  the  trustees  of  the  settlement. 

Mr.  Amphlett,  Q.C.,  for  the  trustees  who  were  appointed  under 
Mrs.  PrUty's  will. 

Sir  W.  Page  Wood,  V.C.  :— 

I  think  this  case  is  quite  dear.  It  is  obvious  that  as  to  some 
of  the  objects  of  it,  the  appointment  is  in  excess  of  the  power ; 
as  to  others  it  may  be  within  it ;  but  as  I  cannot  possibly  define 
the  class  which  may  fall  within  the  power,  and  those  which  must 
be  without  it,  I  cannot  make  any  distinction,  and  I  must  there- 
fore hold  that  the  whole  gift  fails. 

Mr.  AmpMett,  Q.C.,  asked  for  the  costs  of  proving  Mrs.  Prittys 
will. 

The  Vice-Chancellob  : — I  cannot  give  you  the  costs  of  proving 
the  will.    All  the  other  costs  will  come  out  oTfiie  fund. 

(1)  2  Ves.  Sen.  640. 
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LENGWOOD  V.  STOWMAKKET  COMPANY.  „^  „ 

Practice — Injunction — Nuisance — Form  of  Order.  iggs 

In  an  order  for  an  injunction  to  restrain  Defendants  from  polluting  a  stream,     -^<W|9. 15. 
it  is  proper  to  insert  the  words  **  to  the  injury  of  the  Plaintiff,"  in  order  to 
establish  a  ground  for  the  interference  of  the  Court,  and  to  prevent  its 
aathoritj  being  invoked  for  trivial  purposes. 

IN  this  case  an  interim  injunction  had  been  granted  restraining 
the  Defendants,  the  Stommarket  Paper-making  Company,  Limited, 
£rom  discharging  refuse  from  their  works  into  a  river,  and  it  was 
now  moved  to  make  the  injunction  perpetual. 

The  Defendants  submitted  to  the  motion,  and  the  only  point  to 
be  considered  was  whether  the  words,  "  to  the  injury  and  damage 
of  the  Plaintiff**  ought  to  be  inserted  in  the  order;  the  Defendants 
contending  that  without  them  it  might  be  held  they  were 
restrained  from  pouring  anything,  however  minute  in  quantity, 
except  pure  water,  into  the  river,  and  the  Plaintiff  maintaining 
that  the  words  were  unnecessary  and  erroneous. 

Mr.  Phear,  in  support  of  the  motion. 

Mr.  Eddis  and  Mr.  Downing  Bruce  for  the  Defendants. 

The  Vicb-Chancellor  thought  the  words  ought  to  be  inserted, 
because  the  Plaintiff  must  be  damaged  in  order  to  entitle  him  to 
relief;  and  in  this  instance  it  was  possible  that  the  Defendants 
might  pour  their  noxious  liquid  into  the  river  in  such  small 
quantities  as  not  in  any  way  to  affect  or  injure  the  Plaintiff, 
whoee  mill  was  four  miles  lower  down  the  stream.  His  Honour 
said  he  would  mention  the  point  again. 


Nov.  15.    Sir  W.  Page  Wood,  V.C.  :— 

The  only  question  is  as  to  the  insertion  of  the  words,  "  to  the 
injury  and  damage  of  the  Plaintiff,"  in  the  order  whereby  the 
Defendants  are  to  be  restrained  by  perpetual  injunction  from 
pjoring  the  refuse  of  a  paper  mill  into  a  river. 

I  do  not  find  any  regular  course  of  authority  established  on  the 
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V.-O.  W.     point,  but  what  was  done  by  Vice-Chancellor  Wigram^  in  framing 

1865       an  issue  to  be  tried  by  a  jury  in  the  case  oiDawion  v.  Paver  (1),  was, 

LnrowooD     ^  insert  the  words  I  have  mentioned    The  terms  of  the  issue 

Stowm ABKBT  ^^^>  "  Whether  the  drainage  made,  or  effected,  or  intended,  at 

CoittAKT.     the  time  of  the  filing  of  the  Plaintiff's  bill,  to  be  made  or  effected 

by  the  Defendants,  into  the  ancient  watercourse  in  the  pleadings 

mentioned,  will  or  would,  if  completed,  io  the  damage  and  injury  of 

the  Plaintiffs  obstruct  the  drainage  of  the  Plaintiff's  lands  f  the 

object  being  to  point  the  consideration  of  the  jury  to  the  question 

whether   substantial    damage   would   be   done  if 'the  proposed 

works  were  carried  out.    And  this  direction  was  expressly  carried 

into  effect  by  the  declaration,  a  minute  of  which  is  given  at  the 

end  of   the    report  (2);    for  the   words   are    to    restrain    the 

Defendants  from  using  the  drain,  &c.,  without  providing  an  outlet 

sufficient  to  prevent  the  drainage  of  the  Plaintiff's  lands  being 

obstructed.    The  words  imply  that  there  must  be  some  injury  to 

the  Plaintiff. 

In  Mr.  Bidder's  case,  where  I  particularly  took  care  to  show  that  it 
was  a  matter  of  doubt  whether  the  discharge  of  offensive  matter  into 
the  river  would  affect  a  resident  living  two  or  three  miles  down  the 
stream,  I  came  to  the  conclusion  that  evidence  of  some  degree  of 
injury  did  exist,  but  that  it  was  by  no  means  clear  that  that  might 
not  be  avoided,  and  the  nuisance  wholly  prevented  by  the  noxious 
matter  being  absorbed  before  it  could  reach  the  land  of  the  Defen- 
dants; and,  accordingly,  I  find  the  words,  "to  the  injury  of  the 
Plaintiff,"  inserted  in  the  minute  of  the  decree,  as  given  in  the  last 
edition  of  Seton  on  Decrees,  p.  894. 

Therefore,  I  propose  to  put  the  order  in  this  form,  almoBt  following 
the  words  of  the  notice  of  motion : — **  Let  a  perpetual  injunction  be 
awarded  to  restrain  the  Defendants,  the  Stowmarket  Paper-^making 
Company,  Limited^  their  servants,  agents,  and  workmen,  from  dis- 
charging from  their  works,  in  the  Plaintiff's  bill  mentioned,  into  the 
weir  or  stream  in  the  bill  also  mentioned,  to  the  injury  and  damage  of 
the  Plaintiff,  so  as  to  cause  it  to  flow  to  the  Plaintiff's  land,  messuage, 
and  mills  therein  also  mentioned,  in  a  state  less  pure  than  that  in 
which  it  flowed  there  previously  to  the  establishment  of  the  said 
works,  to  the  injury  of  the  Plaintiff,  any  such  refuse  or  other 
(1)  5  Ha.  422.  (2)  Ibid,  439. 
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matter  as  was  discharged  by  the  Defendants  from  their  said  works      V.-C.  W. 
into  the  said  liver  or  stream  preyiously  to  the  filing  of  the  said        1S65 
bill,  or  any  noxious  fluid  or  other  foul  matters  whatsoever  to  the    lo^^^d 
Plaintiffs  injury  or  damage."  arowJ^kmar 

I  desire  to  add  that  whilst  I  do  not  wish  to  encourage  application  Compant. 
to  the  Court  upon  trivial  matters,  on  the  other  hand,  I  am  far  from 
holding  out  the  notion  that  anything  like  large  or  heavy  damages 
must  be  recovered  before  the  Plaintiff  can  be  assisted.  I  can  find 
no  other  cases  besides  those  I  have  mentioned,  in  which  these  words 
hare  been  actually  inserted,  but  in  almost  all  the  cases  words  are 
used  which  involve  the  necessary  condition  of  injury  being  done. 
I  think,  therefore,  as  that  is  so,  and  as  I  have  adopted  that  course 
on  a  former  occasion,  that  I  must  do  the  same  here,  and  put  the 
order  in  the  same  form  as  was  done  in  Mr.  Bidder's  case.  The  two 
eases  are  very  similar;  only  here  the  alleged  evil  takes  place 
higher  up  the  stream.  There  may  be  means  of  purifying  the 
stream  before  it  reaches  the  Plaintiff  s  works,  but  if  it  does  reach 
them  in  a  polluted  state,  he  has  a  right  to  be  protected. 


Nov.  18,  20. 


In  Be  BETTY  SMITH'S  TEUSTS.  v.^.  w. 

W  ai^Estate  by  imyHcation—Qift  over,  J^ 

Gift  of  peraonalty,  by  will,  after  the  death  of  «7,  (to  whom  an  annuity  was 
giTen  oat  of  the  fund),  to  E  during  her  natural  life,  but  in  case  of  the  death 
of  E  during  the  lifetime  of  J,  then  to  M  for  life;  and  after  the  decease  of 
both  E  and  Jf,  then  over : — 

Hdd^  that  there  was  sufficient  indication  of  the  testator's  intention  to 
give  a  life  estate  to  M  after  the  death  of  E^  although  E  did  not  die  in  the 
lifetime  of  J. 

Betty  smith,  spinster,  by  her  will  directed  her  trustees  to 
inrest  the  residue  of  the  moneys  arising  from  the  sale  and  conrer- 
sion  of  her  real  and  personal  estate,  and  out  of  the  same  moneys  to 
pay  and  apply  the  sum  of  £52  annually,  by  weekly  payments  of  209. 
a  week,  to  her  brother  Joseph  Smithy  during  his  life ;  and  then 
that  they  ^  should  stand  possessed  of  and  interested  in  the  residue 
d  the  said  trust  moneys,  and  of  all  other  moneys,  after  the  death 
of  her  said  brother  Joseph,  in  *  trust,'  in  the  first  place,  to  pay 
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y.-C.  w.     unto  the  Beyerend  Richard  Loaham  and  the  Beverend  Thomu 
1865       Loxham,  the  legacies  or  sums  of  £30  each,  but  m  case  of  the 
BETTT&nTB'B  ^^th  of  clther  of  them,  during  the  lifetime  of  the  said  Joseph 
'^^^^      Smith,  then  the  same  legacy  to  be  paid  to  the  survivor  of  them, 
but  in  case  both  should  die  during  the  lifetime  of  the  said  Joseph 
Smith,  then  the  same  to  fall  in  and  become  part  of  the  residuary 
personal  estate ;  and  in  the  next  place  to  pay  to  Emma  Fisher, 
widow,  the  sum  of  £60,  but  in  case  of  her  death  in  the  lifetime 
of  the  said  Joseph  Smith,  then  to  pay  and  divide  the  same  amongst 
her  four  daughters  equally ;  and  as  to  one-fifth  part  or  share  of 
her  residuary  personal  estate  after  the  death  of  her  said  brother 
Joseph,  to  pay  and  divide  the  same  equally  unto  and  amongst  all 
the  children  of  the  late  Betty  Molineva,  and  the  issue  of  such  of 
them  as  should  be  dead ;  and  as  to  two  other  fifths  of  the  residue 
of  her  personal  estate  after  the  event  aforesaid,  to  pay  the  interest 
thereof  unto  EUen  Eckerdey,  spinster,  during  her  natural  life,  but 
in  case  of  the  death  of  the  said  Mien  Eckerdey  during  the  lifetime  of 
her  said  brother  Joseph,Stlien  she  directed  the  same  interest  to  be 
paid  to  the  Petitioner  Mary,  then  the  wife  of  John  Collier,  during 
her  natural  life,  whose  receipt  should  be  a  sufficient  discharge, 
which  interest  should  be  free  &om  the  debts  or  control  of  the  said 
John  Collier ;  and  cfter  the  decease  of  loth  of  them,  the  said  EUen 
Eckerdey  and  Mary  Collier,  then  the  same  interest,  and  the  stocks, 
funds,  and  securities  belonging  thereto,  she  directed  to  be  paid " 
in  thirds  to  the  persons  in  the  will  mentioned 

The  testatrix  died  on  the  7th  of  July,  1848.  Joseph  Smith,  the 
annuitant,  and  brother  of  the  testator,  died  on  the  29th  of  Decem- 
ber, 1858 ;  and  EUen  Eckerdey  died  on  the  16th  of  May,  1864. 

The  two  fifths,  a  life  interest  in  which  was  bequeathed  to  EDen 
Eckerdey,  were  represented  by  a  sum  of  £713  6a.  lid.  stock,  the 
dividends  of  which  had  been  paid  tocher  during  her  life. 

Mary  Collier  now  claimed  the  dividends  on  this  sum  of  stock  for 
her  life,  from  EUen  Eckerdey' s  death ;  but  the  trustees  declined  to 
pay  them  over  without  the  sanction  of  the  Court,  inasmucli  as 
EUen  Eckerdey  did  not  die  in  the  lifetime  of  Joseph  Smith. 

This  Petition  was  accordingly  presented  by  Mary  Colliery  for  a 
declaration  that  she  was  entitled  to  the  dividends  for  life,  and 
payment  accordingly. 
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The  peisons  interested  in  the  residuary  bequest  after  the  deaths     V.-a  w. 
of  EBen  Ecikerdey  and  Mary  Collier  had  been  served,  but  did  not        1865 


appear.  BBmrSinTB'B 

Tbtots. 

Mr.  Morris,  for  the  Petitioner : —  

The  presumption  of  the  Ciourt  will  be  against  intestacy  during 
the  life  of  the  Petitioner,  which  must  be  the  result,  if  she  be  held 
not  entitled.  No  doubt  the  Court  must  go  the  length  of  adopting 
a  construction  which  would  be  the  same  thing  as  striking  out  of 
the  will  the  words  ^'during  the  lifetime  of  my  said  brother 
Joseph;^  but  thus  much  it  has  not  hesitated  to  do,  where  the 
words  were  clearly  opposed  to  the  testator's  intention ;  Hari  t. 
IU2;(1);  Pamore  v.  Huggim  (2).  The  fact  of  there  being 
no  gift  over  until  the  death  of  both  SEen  Eckerdey  and  the 
Petitioner  raises  a  presumption  in  fSayour  of  the  intention  to 
give  them  life  estates  in  succession. 

Mr.  WhUbread  for  the  Duchy  of  Lanecuier,  which  was  entitled  in 
the  event  of  there  being  an  intestacy  during  Mary  Collier's  life : — 

The  cases  cited  are  instances  of  manifest  clerical  error,  which 
cannot  be  suggested  here.  The  language  is  a  correct  expression 
of  intention  so  far  as  it  goes,  but  there  is  an  omission  to  provide 
for  a  particular  event  which  has  happened. 

Mr.  Druee,  for  the  trustees,  suggested,  in  aid  of  the  Petitioner's 
argument^  that  inasmuch  as  Joseph  Smith  was  an  annuitant  only, 
and  not  tenant  for  life,  the  Court  would  read  the  will  as  giving 
to  EUen  Eekerdey  and  Mary  Collier  successive  life  estates  in  the 
two-fifths,  subjeei  only  to  the  annuity,  as  was  done  in  the  case  of 
Key  Y.  Key.  (3) 

Mr.  Morris,  in  reply. 


Nov.  20.    Sib  W.  Page  Wood,  V.C.  :— 

This  case  arises  upon  the  construction  of  a  will  by  which  the 
testatrix,  after  giving  an  annuity  to  one  Joseph  Smith,  being 
apparently  desirous  that  the  division  of  her  property  should  not 
(1)  2D.  li.&  G.300.  (2)  21  Beav.  103.      (3)  4  D.  M.  &  G.  7a 
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V.-O.  w.     take  place  till  after  the  death  of  the  aiinuitant,  directs  Uiat,  as  to 

1865       two-fifths  of  the  lesidne,  the  interest  thereof  shall  be  paid  to 

0gj,^^^,^  g  Ellen  Eckerdey  daring  her  life ;  but  in  case  of  the  death  of  the 

'^^"^      said  EUen  Echerdey  during  the  lifetime  of  the  annuitant,  then  that 

the  same  interest  shall  be  paid  to  Mary  Collier  during  her  life ; 

and  after  the  decease  of  both  of  them,  the  said  EUen  Echerdey  and 

Mary  Collier,  then  the  trust  ftmds  to  go  oyer.    The  facts  are, 

that  EUen  Echerdey  received  the  interest  during  her  life,  and  sui^ 

yived  the  annuitant ;  and  the  question  ijb  whether  the  Court  can 

construe  these  words  as  giving  to  Mary  CoBier  a  life  interest 

by  implication* 

Though  the  point  is  by  no  means  clear,  I  think  there  is  enough 
in  this  will  to  enable  me  to  collect  that  this  was  the  intention  of  the 
testatrix.  It  is  to  be  observed  that  she  gives  other  legades,  and 
directs  them  to  cease  or  to  go  over,  in  the  event  of  the 
death  of  either  of  the  legatees  in  the  lifetime  of  Joseph  Smith ; 
in  other  words,  she  refers  them  all  to  the  death  of  Joseph  Smith, 
and,  in  giving  the  life  estate  to  Ellen  Echerdey,  she  seems  to  have 
had  in  her  mind  the  possibility  of  Mary  Collier  being  alive  at  that 
period,  and  EUen  Echerdey  not ;  and  in  that  event  she  makes  the 
gift  to  Mary  CoBier. 

If  the  case  stood  there,  it  appears  to  me  there  would  be  very 
great  difficulty  in  holding  Mary  Collier  entitled  to  a  life  interest 
But  I  think  the  fact  of  there  being  an  actual  gift  to  one  of  the 
two  persons,  and  a  gift  over  after  the  death  of  both  of  them, 
does  authorise  me  to  say.  that  Mary  Collier  took  a  life  interest, 
although  the  expressed  event  in  which  she  was  to  take  was  not 
the  event  that  occurred. 

The  case  of  Key  v.  Key  (1)  turned  only  upon  this.  The  testator 
gave  to  8  K  certain  real  estate  for  life  charged  with  annuities, 
''but  in  case  the  annuitants,  or  any  of  them,  should  survive  S  K, 
he  then  gave  the  estate  to  the  eldest  surviving  son  of  8  E: 
charged  with  the  said  annuities."  iSJBT. survived  all  the  annui- 
tants, and  the  Court  read  the  words  ^in  case  the  annuitants^  or 
any  of  them,  should  survive  8  K,"  as  if  they*  had  not  stood 
where  they  were,  but  had  been  inserted  immediately  before  the 
word  **  charged." 

(1)  4  D.  M.  &  G.  78. 
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The  words  in  that  case  were  not  so  difficult  to  constme  as     V.-O.  W. 
those  I  fund  here,  though  in  both  cases  there  is  an  indication  of        1865 
the  contingency  of  the  annuitant  suryiying  the  tenant  for  life^  Bvnri&iinB'a 
which  did  not  occur.  Trottb. 

Another  case  was  that  of  HaU  v.  Warren  (1),  in  which  part  of  my 
decision  was  overruled  and  part  affirmed  In  that  case  there  was 
a  gift  of  residuary  real  estate  to  a  charity,  and,  in  the  event  of  the 
inhabitants  of  the  parish  not  appointing  a  committee,  or  declining 
to  carry  out  the  scheme,  then  a  gift  over  of  all  the  property  "  so 
given "  to  the  charity.  Of  course  the  gift  to  the  charity  failed ; 
there  was  no  parish  meeting,  and  I  considered  that»  the  first  gift 
Mling  by  operation  of  law,  I  could  not  hold,  as  was  held  by 
the  YiceOhancellor  of  EngUmd  in  The  AUomejf-Oenerdl  v. 
Hodgson  (2),  that  the  limitation  over  failed  also.  I  considered  the 
true  intent  and  meaning  of  the  testator  to  be  that,  if  the  prior 
gift  was  out  of  the  way,  then  the  gift  over  was  to  take  effect : 
Warren  v.  BudaUi^).  The  present  Lord  Chancellor  (Lord  Craf^ 
worOi)  took  the  same  view,  adding  that  it  was  not  necessary  to 
rely  on  the  cases  of  Avdyn  v.  Ward  (4),  and  Jonee  v.  Wedccmb  (5). 
Li  those  cases  the  apparent  contingency  on  which  the  gift  over 
was  to  take  effect  never  did  take  place,  and  the  Courts  held 
that,  if  the  prior  gift  be  by  any  means  whatsoever  taken  out 
of  the  case,  then  the  subsequent  gift  takea  effect  It  is  true 
that,  in  HaU  v.  Warren^  the  present  Lord  Chancellor  observed 
that  the  actual  contingency  on  which  the  houses  were  given  to 
the  respondent  had  happened,  for  the  inhabitants  had  not  met 
and  appointed  a  committee  and  trustees;  and  that  if  they  had 
done  so,  a  question  would  have  arisen  whether  the  principle  of  the 
eases  he  had  referred  to  did  not  apply.  I  confess  I  have  great 
difficulty  in  applying  that  observation ;  because,  if  the  inhabitants 
had  done  the  absurd  and  unnecessary  act  of  meeting  to  appoint  a 
oonmiittee,  the  gift  to  the  charity  must,  I  should  think,  have 
lemained  in  precisely  the  same  condition  as  it  was  before. 

Upon  the  whole,  therefore,  I  think,  I  can  collect  from  this  will 
that  the  expression  of  this  contingency  was  simply  intended  by 

(1)  9  H.  L.  C.  420.  (4)  1  Ves.  sen.  420. 

(2)  15  Sim.  146.  (5)  Free.  Gh.  316 ;  1  Eq.  Ca.  Abr. 

(3)  4  K.  &  J.  603.  245,  pi.  10 ;  Gilb.  74. 

Q  2  2 
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V.-O.  W.     the  testator  to  imply  that  the  subsequent  gift  was  not  to  take 

1865       effect  in  derogation  of  the  preceding  estate ;  and  if  so,  the  Court 

BETiTSMTrB'g  ^^  P^^  effect  to  it.     I  think  the  circumstances  afford  a  sufficient 

Tbotts.      indieiwn  to  the  Court  that  the  object  of  the  testator  in  mentioning 

this  contingency  was  only  to  express  the  intention  that,  if  Mary 

Collier  took  at  all,  she  must  not  interfere  with  EUen  EeJcerdey,  and 

that,  when  both  were  dead,  and  not  till  then,  the  estate  was  to  go 

oyer.     There  must  be  a  declaration  according  to  the  prayer  of  the 

Petition. 


v.o,w.         PICKEEING  v.  CAPE  TOWN  RAILWAY  COMPANY. 


1865 
Nov,  2,  3,  4. 


Jurttdictum — Arbitrator — Waiver  of  ArbiJtration, 

There  is  no  origmal  jurisdiction  in  the  Court  of  Chancery  in  the  nature  of 
a  writ  of  prohihition,  to  restrain  an  arhitrator  from  proceeding  to  make  an 
award ;  the  only  ground  on  which  the  court  will  interfere,  prior  to  the  award 
heing  made,  is  such,  if  any,  as  may  be  affcxded  by  the  conduct  of  the  parties. 

The  repudiation  by  a  Bailway  Company  of  a  contract  for  the  completion  of 
their  line,  followed  by  seizure  of  the  works  under  an  order  of  a  Colonial 
Court:— 

HM^  a  waiver  on  their  part  of  the  right  to  proceed  by  arbitration 
under  the  same  contract,  with  reference  to  the  question  of  the  legality  of 
the  seizure,  and  all  matters  involred  in  and  dependent  upon  such  question. 

1  HIS  was  a  motion  to  restrain  an  arbitrator  from  making  an 
award. 

The  suit  was  instituted  by  a  contractor  against  the  CJajpe  Town 
Railway  and  Dock  Company,  and  the  bill  prayed  for  declarations  of 
the  Plaintiff's  rights  upon  the  construction  of  certain  contracts 
into  which  the  parties  had  entered,  and  for  inquiries  and  accounts 
on  the  footing  of  those  declarations. 

The  feictSy  sg  far  as  they  are  necessary  to  shew  the  ground  of 
the  motion,  were  as  follows : — 

Under  a  contract,  dated  in  December,  1858,  the  company 
agreed  with  the  Plaintiff  for  the  execution  of  certain  works  for 
the  sum  of  £400,000.  There  was  to  be  a  standing  referee,  whose 
powers  and  authorities  were  to  exist  imtil  "  the  Ml  and  final 
completion,  in  all  respects,  and  opening  of  the  whole  railway  liad 
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been  certified  by  the  colonial  engineer.**  Mr.  Hawk$haiP  was 
appointed  standing  referee,  and  the  works  were  commenced. 

In  Angost,  1860,  a  supplemental  contract  was  entered  into 
between  the  parties,  and  this  was  followed  by  others.  The 
supplemental  contract  contained  a  clause  (7),  providing  that 
if  the  contractor  should,  from  any  cause  not  attributable  to  any 
improper  act  or  any  neglect  or  defiault  of  the  company,  or  to 
dicumstances  beyond  his  control,  neglect  or  omit  to  complete 
the  railway,  &c.,  as  to  part,  on  the  5th  of  April,  1861,  and  as  to 
other  part  on  or  before  the  5th  of  October,  1861,  the  company 
should  be  entitled,  on  giving  fourteen  days'  notice,  to  take  the  rail- 
way works  out  of  the  contractor's  hands,  and  that  all  such  pay- 
ments as  might  be  required  to  be  made,  and  should  in  tact  be 
made  by  the  company,  in  completion  of  the  contract,  and  the 
amount  of  any  penalties  payable  by  the  company,  should  be 
deducted  out  of  the  moneys  in  their  hands  remaining  unpaid  on 
thecontrac^t 

On  the  6th  of  April,  1861,  the  company  wrote,  threatening  to 
exercise  their  powers  of  taking  possession,  on  the  ground  of  non- 
completion  ;  and  on  the  7th  of  October  a  similar  notice  was  given 
by  the  company  with  respect  to  the  rest  of  the  line. 

The  Plaintiff  refused  to  give  up  possession,  asserting  that 
the  {iailure  to  complete  was  attributable  to  acts  of  neglect  and 
de&ult  on  the  part  of  the  company ;  and  the  dispute  having  been 
carried  so  far  as  to  bring  about  a  conflict  between  the  workmen  of 
the  respective  parties,  the  company,  on  the  22nd  of  October, 
obtained  an  order  of  the  Supreme  Court  of  the  Cape  Colony, 
empowering  them  to  take  possession;  but  the  order  (as  was 
alleged,  and  not  denied)  contained  a  proviso  that  the  company 
should,  on  or  before  the  1st  of  November  then  next,  declare 
in  an  action  to  establish  their  right  to  have  permanent  possession 
of  the  railway  and  works. 

No  action  was  brought ;  and  the  company  proceeded  to  com- 
plete the  line,  which  was  opened  on  the  4th  of  November, 
1863. 

The  company,  notwithstanding  the  seizure  of  the  works, 
insisted  on  their  right  to  proceed  by  arbitration  "  on  most  if  not 
all"  of  the  matters  in  dispute  between  the  company  and   the 
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T.-O.  W.     contractor;  and  amongit  those  matters  was  a  claim  to  have  the 

1865        works    which    had  been  execated  by  the  company  since  the 

PxCTBUKo    seizure  included  in  the  original  contract    Thus  the  question  of 

^     ^'         the  legality  of  the  seizure  under  the  terms  of  the  contract  became 

Railway     one  of  the  matters  of  reference. 

The  Plaintiff  resisted,  and  on  the  25th  of  August,  1865,  Vi. 
Haufkshaw  wrote  to  the  Plaintiff's  solicitors,  giving  them  notice 
that,  unless  restrained  by  an  order  of  the  Court  of  Chancery,  he 
should,  on  the  5th  of  October  then  next,  proceed  to  hear  and 
determine  the  matters  referred  to  him.  This  bill  was  then  filed  on 
the  11th  of  September,  making  Mr.  Hawkshaw  a  defendant.  He 
did  not  appear  on  this  motion. 

The  bill  prayed,  amongst  other  things,  for  a  declaration  that, 
under  the  circumstances  in  the  bill  stated,  the  company  were  not 
entitled  to  determine  the  contracts  as  they  had  done ;  also  that  it 
might  be  declared  that  the  duties,  powers,  authorities,  and  juris- 
diction of  the  Defendant,  John  HawkshaWy  as  standing  referee 
under  the  contracts  named,  absolutely  ceased  and  determined  at 
the  time  when  the  company  entered  into  possession  of  the  works, 
or,  at  all  events,  on  the  4th  of  November,  1863 ;  and  that  the 
company  might  be  restrained  from  taking  or  prosecuting  any 
proceedings  whatever,  for  obtaining  from  the  Defendant  John 
Hawkshaw  any  award  upon  any  question  in  difference  between 
the  Plaintiff  and  the  company  under  the  contracts  or  any  of 
them. 

There  was  a  cross  motion  on  behalf  of  the  Defendants^  the 
company,  to  stay  all  further  proceedings  in  the  suit 

Mr.  Bdt,  Q.C.,  and  Mr.  Locoek  Wdb,  for  the  Plaintiff: — 

First,  upon  the  construction  of  the  contracts,  Mr.  Hawkahaw's 
jurisdiction  ceased,  either  when  possession  was  taken  by  the  com- 
pany, or  at  least  when  the  line  was  opened ;  and,  secondly,  the 
c(«npany,  by  selecting  another  tribunal,  waived  their  right  to  pro- 
ceed by  arbitration. 

Sir  K  Cairns,  Q.a,  Mr.  O.  M.  Giffard,  Q.C.,  and  Mr.  BedvoeU 

for  the  Defendants : — 

.   There  iano  recorded  instance,  in  which,  this  Court  has  interfered 
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with  the  making  of  an  award  by  an  arbitrator ;  and  for  the  mani-  y.-0.  W. 

feat  reason  that  such  an  interposition  would  be  premature.    The  1865 

only  case  in  which  the  question  was  touched  was  that  of  Mawisdl  PKsamNO 

V.  The  Midland  Oreai  Western  {Irda/nd)  BaUway  Company  (1),  but  oai^Towh 

in  that  instance  not  merely  the  right  of  the  arbitrator  to  proceed,  Bailwat 

OOMPAITT. 

but  the  whole  agreement  was  impeached,  and  at  the  suit  of  a        

shareholder.  That  case,  therefore,  has  no  bearing  on  the  present. 
But,  even  assuming  the  jurisdiction,  the  powers  of  the  standing 
referee  have  not  ceased.  [This  portion  of  the  argument  turned 
upon  the  construction  of  the  contracts.]  In  the  argument  in 
support  of  the  cross  motion,  it  was  admitted  that,  prior  to  the 
Common  Law  Procedure  Act,  a  Court  of  equity,  at  the  hearing 
of  a  cause,  if  it  found  that  the  parties  had  agreed  to  refer,  and  to 
make  the  submission  a  rule  of  Court,  and  had  named  arbitrators, 
with  a  covenant  not  to  sue,  would  have  dismissed  the  bill; 
Dimedale  t.  Boberteon  (2).  But  by  the  11th  section  of  the  Act 
(17  and  18  Yict  cap.  125),  the  Court  has  express  jurisdiction  to 
stay  proceedings,  where  the  parties,  before  suit>  have  agreed  to 
arbitration,  eyen  before  answer. 

Sib  W.  p.  Wood,  V.C.:— 

I  quite  agree  with  many  of  the  observations  made  with 
reference  to  this  being  a  totally  new  course  of  proceeding — ^to 
interfere  with  an  arbitrator  on  the  ground  that  he  is  about  to 
assume  a  jurisdiction  which  he  has  not,  and  to  prohibit  him 
from  proceeding  in  the  matter.  That  is,  in  &ct,  the  relief  asked 
against  Mr.  Eawi$ha/w.  We  have  nothing  in  this  Court  in  the 
nature  of  a  writ  of  prohibition  authorizing  the  Court  to  proceed 
against  an  arbitrator,  and  the  only  jurisdiction  that  exists  to 
stop  the  proceedings  before  arbitration  is  founded  upon  the 
conduct  of  the  parties.  If,  for  example,  Defendants  are  seeking 
to  enforce  certain  rights  which  they  conceive  they  are  entitled 
to  exercise  under  a  deed  for  submission  to  a  reference,  and 
the  Court  should  be  of  opinion  that  they  have  debarred  them- 
selves from  exercising  those  rights  by  the  course  of  conduct  which 
they  have  adopted,  there  arises  an  equity,  which  prevents  them 
from  prosecuting  proceedings,  however  they  might  otherwise  be 
(1)  1  H.  &  M.  130.  (2)  2  Jo.  A  Lat.  68. 
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y.-C.  W.     entitled  to  do  so  nnder  the  particular  jurisdiction  which  is  beyond 

1865        the  control  of  this  Court. 
TicaassQ        [^^  Honour  then  discussed  the  provisions  of  the  deeds  wheieby 
Capetown  ^®  standing  referee  was  appointed,  and  the  subsequent  contracts; 
Railway    and  without  expressing  any  final  opinion,  which  he  said  would 

'    more  properly  be  reserved  till  the  hearing,  considering  that  he 

had  not  heard  the  reply,  gave  it  as  his  present  impression  that 
Mr.  Hawkahaw's  powers  had  not  ceased  with  the  seizure  by  the 
Defendants  of  the  railway  works^  and  continued : — "] 

I  only  say  that»  as  at  present  advised,  I  should  not  proceed  upon 
the  notion  that  Mr.  HawJaJuiw^s  powers  are  extinguished ;  but  what 
I  do  proceed  upon  is  this :  in  the  first  place,  I  have  very  great 
doubts  indeed  whether  they  ever  extended  to  this  particular  con- 
tingency which  has  happened ;  but  if  they  do  so  extend,  then  I 
am  clearly  of  opinion  that  as  to  that  they  have  been  waived; 
and  it  is  impossible  now  for  the  Defendants,  having  waived  those 
powersi  to  assert  the  jurisdiction  of  Mr.  Hawkshaw  in  contradiction 
of  the  ordinary  tnbunals  of  the  country  from  which  the  Plaintiff 
has  sought  relief. 

[After  some  further  exposition  of  the  facts,  his  Honour  concluded 
thus : — 1 

That  being  the  course  taken,  it  is  too  late  now  to  say  that  the 
Plaintiff,  having  been  dispossessed  by  another  tribunal  to  which 
the  Defendants  themselves  applied,  is  not  to  have  the  benefit  of 
the  ordinary  tribunals,  but  is  limited  to  the  jurisdiction  of 
Mr.  Saiokshaw  as  sole  referee.  Therefore  if,  independently  of 
Mr.  Hawkshaw' 8  powers,  the  Plaintiff  is  right  in  coming  to  this 
Court,  it  appears  to  me  perfectiy  plain  that  the  Defendants,  who 
placed  themselves  in  this  position  by  having  recourse  to  other 
tribunals  which  they  themselves  have  selected,  are  not  entitled  to 
say, ''  We  will  place  ourselves  again  in  the  forum  damesUcwn,  and 
you  shall  not  defend  yourself,  or  have  any  remedy  against  our 
proceedings,  except  through  that  medium  of  arbitration  which  we 
ourselves  have  rejected  and  declined." 

It  appears  to  me  that  the  Defendants  have  by  their  conduct 
(for  that  is  the  only  ground  upon  which  I  can  interfere  with  this 
arbitration)  precluded  themselves  from  proceeding  until  the  hear- 
ing.    What  may  be  determined  at  the  hearing,  as  to  whether  or 
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not  the  company  were  justified  in  their  seizure,  is  another  thing,     y.-o.  w. 
It  is  possible  that  some  of  the  powers  or  authority  of  Mr.  Savoh-        ises 
fihaw  may  yet  remain  with  reference  to  the  settlement  of  the    -^^^^^m 
dispated  items  and  the  like ;  but  I  am  quite  clear  that  this  great  ^* 

and  main  question  cannot  be  decided  through  his  medium,  and  Railway 
until  that  is  decided,  it  would  be  of  no  use  whatever  to  proceed 
with  the  reference.  Therefore  I  restrain  the  Defendants,  the 
company,  from  proceeding  in  the  reference  before  Mr.  Hawkshaw 
till  the  hearing  or  further  order;  and  upon  the  motion  to  stay 
proceedings  I  decline  to  make  any  order.  That  motion  is  refused 
with  costs. 

From  this  order  the  Defendants  appealed,  and  the  appeal  was 
a^ed  before  Lord  Cbanwobth,  L.C.,  on  several  days. 

Sir  H.  Caimsy  Mr.  O.  Jf.  Giffard,  Q.C.,  and  Mr.  BedmU,  for  the 
Defendants. 

Mr.  B6U,  Q.C.,  and  Mr.  L.  WMy  in  support  of  the  bill. 

Dec.  18.  Mr.  Giffard  was  about  to  begin  the  reply  on  the  part 
of  the  Defendants,  when  the  Lord  Chakgeixob  asked  if  the  De- 
fendants were  willing,  supposing  the  order  to  be  discharged,  not 
to  act  upon  any  award  except  under  the  sanction  of  the  Court.  If 
80,  the  Lord  Chancellob  could  not  make  any  order  to  restrain 
the  arbitration  from  proceeding,  this  being  an  interlocutory 
motion,  and  not  tending  to  the  final  disposal  of  the  cause. 

Mr.  Qiffardy  on  behalf  of  the  company,  was  willing  to  give  the 
uidertaking. 

The  LoBD  Chancellob  then  said  that  no  doubt  there  was  juris- 
diction in  the  Court  to  take  this  account,  notwithstanding  there 
was  an  agreement  to  refer.  The  parties  could  not  oust  the 
jurisdiction  of  the  superior  courts  by  any  contract  to  refer,  and 
but  for  the  doubt  raised  by  the  case  of  Dimsdale  y.  Bobertson  (1), 
his  Lordship  would  have  thought  that  that  did  not  make  any  differ- 
ence at  alL  At  the  same  time,  the  Common  Law  Procedure  Ad 
had  introduced  a  very  wholesome  provision  that  where  there  was  a 
reference  going  on  it  should  be  competent  for  the  Court  to  stay 
the  pieoeedings  pending  the  reference.  The  yice-Chanoellor  might 
have  oome  to  a  correct  conclusion  as  to  the  parties  having  by  their 
(1)  2  Jo.  &  Lat.  58. 
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YAX  w.  oondiict  exdnded  themaelTeB  from  the  benefit  of  their  contract  to 
I860  arbitrate,  bat  his  Lordship  could  not  see  his  way  to  that  oondusioQ 
PionDiiso  ^^tH  the  cause  was  heard.  Some  matters  did  seem  to  be  exdaded 
Cav/towit  ^'^'^^  ^^  arbitration,  but  some  remained.  It  was,  however,  quite 
BAawAT     cleac  that  the  leficislature  never  intended  that  where  a  reference 

GOMPAXT. 

and  a  suit  were  going  on  tc^ether  the  Ck)urt  should  not  have  power 

to  stay  proceedings. 


The  order  finally  made  was  to  discharge  the  order  of  the  Yice- 
Chanoellor.  Let  both  motions  stand  over  with  liberty  to  apply. 
The  reference  to  go  on,  the  Defendants  undertaking  not  to  take 
any  proceedings  upon  any  award  without  the  leave  of  the  Court. 


v.-o.  w.  HILL  V.  CURTIS. 

i^  Executor  de  ton  tort — SetUed  account — Discharge, 

Nov,  8,  9, 10, 

24.  At  law  an  executor  de  §on  tort  cannot  diacharge  hinuelf  unless  he  hands 

over  the  property  to  the  rightful  representative^  before  action  brought. 

If  an  executor  de  ton  tort  hands  over  part  of  the  property  of  which  he  has 
wrongfully  possessed  himself  to  a  second  person,  that  person  may  possibly 
be  sued  in  equity ;  but  he  is  not  liable  as  executor  (2e  ton  tort. 

The  rule  in  eqiuty  follows  the  rule  at  law ;  so  that  if  an  executor  de  mm 
tort  can  prove  a  settled  account  with  the  rightful  representative  before  suit,  it 
is  a  sufficient  answer  to  a  bill  in  equity  against  him  for  an  account. 

Dictum  of  Lord  Cottenham  in  Carmichad  y,  Carmichad^  2  Ph.  101, 
dissented  from. 

X  HIS  was  a  bill  for  an  aceount  of  the  personal  estate   of  an 
intestate,  against  two  of  the  Defendants  as  executors  de  son  tori. 

The  Plaintiffs  were  two  infant  daughters  of  Hmry  HiU^  late  of 
Portsea^  Hanta^  a  &rmer,  market  gardener,  and  contractor  for  the 
supply  of  vegetables  to  the  navy,  who  died  on  the  24th  of  Novem- 
ber, 1855,  leaving  a  widow  and  seveial  children.  The  Defendants, 
against  whom  relief  was  sought,  were  Oeorge  Curtis  the  elder,  and 
Oeorge  Curtis  the  younger,  who  were  hay  and  com  dealera  of 
Portmumthy  and  creditors  of  HiU  to  the  amount  of  £1680. 

The  bill  stated  that  on  the  day  after  the  intestate's  death  the 


VOL.1]  EQUITY  CASES.  91 

Defendants  CutHb^  ^  bb  ezecutoro  ds  son  tart  J*  took  poasenioii  of     ¥.-0.  W. 
all  the  deceased's  liye  and  dead  fiGLnning  stock,  peiaonal  property,       1S66 
and  effects,  and  proceeded  to  deal  with  and  dispose  of,  the  same,       hhi. 
and,  ''as  such  execators,"  to  receive  seyeral  of  the  debts ;  that  they      cunu. 
instracted  their  solicitor  to  insert  an  advertisement  in  the  Samp- 
Aire  Telegraph  desiring  all  parties  having  claims  on  the  estate  to 
sendin  the  particulars  to  him ;  and  caused  a  valuation  to  be  made 
of  the  live  and  dead  stock  and  fSeuming  effects. 

Further,  that  the  Defendants  induced  the  widow  and  her 
daughter,  the  Defendant  Eliza,  being  wholly  under  their  influ- 
ence, to  sign  a  request  to  them  to  apply  for  letters  of  administra- 
tion, which,  on  the  7th  of  February,  1856,  were  granted  to  the 
widow ;  but  the  Defendants  never  delivered  up  to  the  administratrix 
poesesaion  of  the  personal  estate  so  taken  by  them« 

The  widow  died  on  the  24th  of  March,  1856;  and  the  bill  stated 
that  the  Defendants  still  continued  to  act  as  such  executors  de  wn 
forty  and  retained  possession  of  and  realized  the  personal  estate  not 
already  realized. 

On  the  16th  of  October,  1856,  letters  of  administration  of  the 
remaining  estate  and  effects  were  granted  to  the  eldest  daughter, 
Eiza  HiUy  who,  in  February,  1857,  married  James  Dennison.  She 
and  her  husband  were  made  Defendants. 

The  bill  stated  that  the  Defendants  Curtie  never  delivered  up  to 
Eliza  Dermiaon  the  personal  estate  so  taken  by  them ;  but  *^  they 
induced  her  to  act  in  relation  thereto  as  they  directed." 

The  bill  then  charged  that  the  Defendants  Curti$  "took  ex- 
clnsive  possession  of  the  deceased's  estates  and  effects  as  aforesaid, 
and  managed  and  used  and  worked  and  sold  the  same,  and  whilst 
80  doing,  they  designedly  prevented  letters  of  administration  to  the 
estate  and  effects  being  obtained,  for  such  time  as  they,  for  their 
own  advantage  and  profit,  thought  proper  to  delay  the  same ;"  and 
prayed  for  an  account  of  the  personal  estate  come  to  the  hands  of 
the  Defendants  Curtie,  or  either  of  them,  as  executors  de  ton  tort  of 
the  deceased,  and  for  payment ;  also  that  the  Defendants  Mr.  and 
Mrs.  Denmson,  might  account  for  the  personal  estate  come  to  the 
hands  of  them  or  either  of  them. 

There  wa^  no  legal  personal  ropresentative  of  the  widow,  the  first 
administratrix. 
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y.-O.  W.         G.  Ourti$  the  elder,  by  his  answer,  denied  that  he  took  posses- 

1865        sion,  or  gave  directions,  or  interfered  in  any  way  whatever  in  the 

Hill       testator's  estate  or  affairs.    He  believed  that  his  son  did  assist  in 

Q^^j^      managing  the  estate ;  but  he  said  that  the  account  rendered  by  his 

son  was  made  out  erroneously  as  the  account  of  "  G.  <fe  G.  Ottrfis," 

whereas  it  should  have  been  in  the  name  of  the  son  only. 

G.  Ourtis,  the  younger,  by  his  answer,  said  that,  as  upon  Eenrif 
HUTs  death,  there  were  several  uncompleted  contracts  on  hand, 
and  several  creditors  besides  the  Defendants,  it  was  resolved  by  all 
parties,  including  a  solicitor,  acting  separately  for  the  benefit  of  the 
fS&mily,  that  the  feurms  should  be  continued  for  the  present  and 
the  contracts  completed,  and  that  Ann  Hill  should  take  out  letters 
of  administration.  She  accordingly  applied  for  and  obtained  letteis 
of  administration,  and  proceeded  with  the  cultivation  of  the  £Eurms 
and  the  execution  of  the  contracts. 

He  further  said,  ^  Prior  to  and  in  contemplation  of  the  widow 
obtaining  such  grant,  I  at  her  request  and  under  her   autho- 
rity, as  her  agent,  assisted  her  in  getting  cash  for  a  navy  bill  re- 
ceived by  her  in  payment  of  moneys  due  in  respect  of  the  con- 
tracts, by  negotiating  the  sale  of  certain  parts  of  the  live  and  dead 
stock,  and  by  making  payments  for  rent^  taxes,  and  tithes,  in 
respect  of  the  said  faxma,  and  for  supplies  purchased  for  the  purpose 
of  completing  the  contracts,  as  well  as  making  the  necessary  pay- 
ments in  respect  of  the  letters  of  administration.    And  after  the 
said  Ann  EiU  took  out  adn^inistration  to  the  estate,  I  continuedy  at 
her  request  and  under  her  authority,  as  her  agent  to  assist  her  in  a 
similar  manner  until  her  decease." 

When  the  widow  died,  it  was  arranged  that  the  daughter,  Sliza 
HiU,  should  take  out  administration,  and  that  she  should  carry  on 
the  £arms  and  complete  the  contracts,  and  she  accordingly  applied 
for  and  obtained  such  grant  and  proceeded  accordingly.  The  Defen- 
dant^ Curtis,  the  younger,  at  her  request  and  under  her  authority, 
.  received  the  proceeds  of  the  sale  of  some  wheat  and  barley,  and 
obtained  cash  for  some  navy  biUs,  out  of  the  proceeds  of  which 
he  made  advances  to  her  and  to  W.  H.  Gough  Hilly  the  eldest  son 
of  the  deceased. 

At  a  meeting  of  the  creditors  held  on  the  10th  of  December, 
1856,  an  account  of  the  said  Defendant's  receipts  and   payments 
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(whidi  acoount  was  erroneously  made  out  in  the  name  of  his  fieither     V.-O.  W. 
and  himself,  instead  of  in  his  name  alone)  was  duly  examined  and        1S65 
settled  by  Messrs.  Ford,  the  solicitors  of  Miss  E.  HiU.    This  acoount       hJ^l 
shewed  a  balance  due  to  the  estate  of  £1268.  ^** 

At  the  same  meeting  terms  of  an  arrangement  were  settled  and        

agreed  to,  which  were  carried  into  effect  by  a  deed  dated  the  10th 
of  December,  1856,  and  made  between  Eliza  HtH  of  the  first  part, 
Jami6s  Dennison  of  the  second  part,  and  the  creditors  of  the  third 
part,  which  recited  that  the  unadministered  goods  and  effects  con- 
sisted of  £1268  in  cash  and  Government  biUs  then  in  the  hands  of 
Messrs.  G.  db  O.  CtirttSy  "held  by  them  for  and  on  account  of  the 
said  Eliza  HiHy  as  such  administratrix  as  aforesaid."  By  the  same 
deed  the  sum  of  £1268  was  with  other  property  assigned  to  James 
Bennison  as  trustee  for  the  benefit  of  the  creditors ;  some  of  whom 
had  agreed  to  accept  a  composition  of  12s,  6(2.  in  the  £1  in  full 
discharge,  coid  others  a  dividend  of  ll8.  6(2.  in  the  £1  as  a  first 
dividend. 

The  balance  of  £1268  consisted  of  £406  in  Government  bills, 
and  £862  in  cash.  Immediately  after  the  execution  of  the  deed 
the  bills  were  handed  over  to  Bennison^  and  the  sum  of  cash  was 
retained  by  the  Defendant  Curtis^  the  younger,  in  part  payment  of 
the  dividend  of  lis.  Qd.  in  the  £1  on  the  debt  due  to  his  father  and 
himself,  and  a  cheque  for  the  balance,  amounting  to  £104,  was 
handed  to  the  said  Defendant  by  the  Messrs.  Ford. 

GwrtiSf  the  younger,  denied  having  taken  possession  otherwise 
than  as  before  mentioned.  He  admitted  having  caused  the  valuar 
tion  to  be  made,  and  said  that  was  done  with  a  view  to  administrar 
tion  under  the  authority  and  as  agent  for  Ann  HiU.  He  said 
generally  that,  so  £Eur  as  he  had  meddled  with  any  part  of  the 
personal  estate,  he  did  so  at  the  request,  and  by  the  authority,  and 
as  agent  of  Ann  HiB  up  to  her  death,  and  of  Eliza  Bennison  after 
that  period ;  ajid  that  he  had  fully  accounted. 

The  case  of  the  Plaintiffs,  in  so  feir  as  it  charged  the  Defendants 
Curtis  with  improper  conduct,  was  supported  mainly  by  Mr.  and 
His.  Denni9on^  and,  to  some  extent,  by  other  members  of  the 
family,  who  deposed  to  a  series  of  alleged  acts  of  oppressioii  and 
injustice  on  the  part  of  the  Messrs.  Cwrtis,  and  upon  this  evidence 
they  were  cro6»«xamined  in  Court. 
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V.-C.  W.        Mr.  G.  M.  Oiffard,  Q.C.,  Mr.  HaichinSy  Q.C.  (of  the  common  law 
ises        bar),  and  Mr.  Honey,  for  the  Plaintiffs : — 

Hill  The  bill  alleges  that  both  the  Defendants  (and  the  younger 

OmrrxB.      CwrtiSy  at  least,  does  not  deny  that  he,  for  one)  intermeddled  with 
the  estate  both  before  the  grant  of  administration  to  Mrs.  JKH  and 
dnring  the  interval  between  her  death  and  the  grant  to  Miss  EfU; 
not  merely  that  he  received  property,  but  that  he  bought  and  sold 
and  carried  on  the  intestate's  business.     But  he  insists  by  his 
answer  that  he  was  acting  only  as  agent,  first  for  one  and  then  for 
the  other,  both  of  them  afterwards  becoming  rightful  owners ;  and 
he  sets  up  the  settled  account  between  himself  and  the  adminis- 
tratrix.   Now  whatever  may  be  the  rule  at  law  with  regard  to  an 
executor  de  son  tort,  who  hands  over  property  he  has  received,  it 
is  dear  that  persons  in  the  position  of  these  Defendants  cannot 
dear  themselves  by  pleading  a  settled  account  with  the  rightful 
representative,  the  rule  in  equity  being  that  an  executor  de  son  tori 
cannot  discharge  himself  without  suit.    This  was  decided  by  Lord 
Cottenham  in  Carmichad  v.  Carmichad  (1).    K  it  were  otherwise, 
an  executor  de  son  tori  would  be  in  a  better  position  than  an  ordinary 
executor,  who  cannot  discharge  himself  from  liability  by  simply 
accounting  to  his  co-executor. 

Further,  an  agent  of  one  who  afterwards  becomes  an  administrator 
is  in  no  better  or  other  position  than  an  executor  de  son  tori  ;  he  is 
liable  to  precisely  the  same  extent :  Sharland  v.  MUdon  (2).  See 
also  1  Wms.  Ex«<.  (3). 

Mr.  Caseon  (with  him  Mr.  WiUcoek,  Q.C.),  for  George  Otiriia,  the 
dder,  submitted  that,  even  if  the  Court  should  hold  the  younger 
Curtis  to  hare  been  in  wrongful  possession,  the  mere  fact  of  his 
having  handed  over  the  property  to  his  father,  without  more,  could 
not  make  the  latter  an  executor  de  son  tort ;  and  cited  PauU  y. 
Simpson  (4). 

Mr.  B6U,  Q.C.,  Mr.  Gharks  Hatt,  and  Mr.  Henry  McUHkem,  for 
George  Curtis,  the  younger : — 

The  position  of  the  younger  Curtis  was  that  of    an    agent 

(1)  2  Ph.  101.  (3)  4th  Ed.  225. 

(2)  5  Ha.  469.  (4)  9  Q.  B.  365. 
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employed  by  a  person  who  was  afterwards  duly  appointed  exe-     V.<3,  W. 
catrix*    The  appointment  of  the  principal  as  administratrix  gives       ise5 
Talidity  to  all  the  acts  of  the  agent.    It  matters  not  whether  a       u^ 
person  be  authorized  to  act  as  agent  or  not,  if  his  acts  be  after-      ^' 
wards  adopted  by  the  person  who  becomes  the  legal  personal  repre-        *— 
sentatiye,  they  are  valid;  for  the  title  of  administrator  relates 
back  to  the  date  of  the  death  of  the  intestate :  Foster  v.  Bates  (1). 
The  case  of  JSharland  y.  Mildon{2)  establishes  this,  that  if  the  widow 
had  died  after  employing  Curtis,  the  younger,  but  without  getting 
letters  of  administration,  and  another  person  had  obtained  the 
grants  Curtis  would  have  been  liable ;  for  the  doctrine  that  the 
possession  of  an  agent  is  the  possession  of  a  principal,  has  no 
application  to  the  case  of  a  wrong-doer.    But  in  this  case  the 
widow  was  duly  appointed. 

The  utmost  that  is  shewn  by  Carmiehad  v.  Carmichael(S)  is,  that 
there  are  circumstances  under  which  a  settled  account  will  not  be 
denned  a  discharge  in  equity,  as  it  usually  is. 

The  rule  at  law  is  thus  stated  by  Mr.  Justice  Williams: — 
"flo  he  may  give  in  evidence,  under  the  plea  ot  pleni  adminis- 
iravit,  that  he  has  delivered  the  assets  to  the  rightful  executor  or 
administrator  before  action  brought" :  1  Wms.  Exs.  (4),  following 
Curtis  v.  Vernon  (5),  S.C.,  an  appeal  in  Ex.  Ch. ;  Vernon  v.  Curtis  (6) ; 
and  this  rule  is  followed  in  equity. 

The  defence,  therefore,  of  the  younger  Curtis  was — first, 
that  he  was  not  an  executor  de  son  tort,  but  merely  an  agent ; 
secondly,  that,  when  the  principals  obtained  letters  of  administra- 
tion, their  titles  respectively  related  back  to  the  death  of  the 
testator,  and  rendered  valid  all  the  acts  of  their  agent ;  thirdly, 
that,  whether  as  agent  or  executor,  he  had  fully  accounted.  See 
Tyler  V.  Bell  (7). 

An  executor  de  son  tort  cannot  file  a  bill  and  get  a  discharge 
from  the  Court ;  then  in  what  position  is  he  placed  if  a  settled 
account  with  the  duly  appointed  executor  or  administrator  is  not 
sufficient  to  discharge  him  ? 

(1)  12  M.  &  W.  228.  (5)  3  T.  R.  687. 

(2)  5  Ba.  469.}  (6)  2  H.  Bl.  18. 

(3)  2  Ph.  101.  (7)  2  M.  &  Cr.  89. 

(4)  4t]i  Ed.  219. 
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V.-O.W.         The  suit  is  defective  because  the  representative  of  the  widow 

1865  is   not  a  party;  and  it  is  not  for  the  benefit  of  the  infants, 

Hill  inasmuch  as  the  binding  character  of  the  deed  may  be  disputed, 

Q^jJ^  and  the  accounts  have  to  be  taken  over  again. 

Mr.  W.  W,  Barry,  for  Mr.  and  Mrs,  Dennison. 

Mr.  Qiffardy  in  reply : — 

The  deed  did  not  profess  to  deliver  over  everything  which 
might  be  in  the  hands  of  the  Cwrtiaes,  and  the  execution  was  a 
mere  admission  that  there  was  a  balance  of  £1268  in  the  hands  of 
O.  and  O.  CurtiSy  not  that  the  account  was  correct 

The  case  of  Yemon  v.  Guriis  shews  that  fUni  admimdravU 
may  be  pleaded  at  law ;  but  here  there  were  receipts  and  pay- 
ments, and  if  the  Defendants  had  merely  paid  the  balance  over, 
they  were  in  no  better  position  than  ordinary  executors ;  and  if  the 
administratrix  afterwards  chose  to  say  they  were  her  agents,  was 
that  statement  to  bind  the  ceduis  que  truet  ? 

[The  Vicb-Chakcellob  : — Does  not  your  argument  go  the 
length  of  contending  that  every  shopman  employed  by  the  widow 
of  a  trader  before  administration  to  sell  the  goods  of  her  de- 
ceased husband  over  the  counter  is  an  executor  ds  8on  tort  ? j 

Unquestionably  it  does;  but  he  suffers  no  hardship;  he  has  only 
to  keep  a  £ekithf ul  account. 

In  this  instance  the  settlement  was  with  one  only  of  the  two 
administratrixes.  It  had  been  said  that  the  suit  was  defective  in 
not  making  the  representative  of  Ann  Hill  a  party ;  but  her  next 
of  kin  were  parties,  and  there  had  been  no  administration  to  her 
estate.  It  was  impossible  that  Messrs.  Curtis  could  be  sued  again, 
inasmuch  as  all  parties  interested  would  be  bound  by  the  pro- 
ceedings in  Chambers. 


Nov.  24.  Sir  W.  Page  Wood,  V.C,  after  stating  the  facts,  and 
commenting  on  the  evidence,  expressed  his  opinion  that  the  charges 
against  the  Defendants  Curtis  were  unfounded,  and  continued : — 

Upon  that  state  of  facts  I  should  have  felt  no  difficulty,  bnt  for 


OUBTIB. 
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the  case  of  Carmiehad  v.  CannicJMel(l),  which  has  been  referred  to.      Y.^.  W. 
I  hare  recently  examined  all  the  cases  upon  this  old  branch  of  the       1665 
law,  and  there  are  one  or  two  points  which  I  think  may  be  treated       h]^ 
as  clear.    It  seems  to  me  qnite  clear  at  law,  that  a  person  who 
becomes  executor  de  son  torty  cannot  possibly  deliver  himself  from 
the  consequences  of  that  act — cannot  free  himself  from  an  action, 
unless  he  has  preyionsly  handed  or  paid  over  the  property.    If  he 
iiaye  done  that  previously  to  the  action  being  brought,  he  is  free 
from  all  liability.    Consistent  with  that  was  the  decision  in  the 
case  of  PauU  v.  Simpson  (2),  for  the  citation  of  which  I  am  indebted 
to  Mr.  Cas9on.    That  case,  as  may  be  expected,  is  only  in  oon- 
fonnity  with  the  old  law  as    stated    in    Ooddphin  (3),  and  in 
Mr.  Justice  WUUams*  book  (4).    It  has  been  settled,  by  that  deci- 
sion in  the  Queen's  Bench,  that  if  one  person  possesses  himself  of 
the  property  of  a  testator  and  hands  over  that  property  to  a  second 
peiBon,  the  latter  is  not  an  executor  de  son  tori.    I  mention  that 
with  reference  to  the  handing  over  of  the  property  to  Mr.  Ciirtis 
the  elder.    In  this  Cburt  such  a  person  might  be  followed  as  hold- 
ing trust  moneys  with  knowledge  of  the  trust,  but  an  executor  de 
9on  tort  he  is  not 

Then  is  there  any  difference  with  respect  to  an  account  being 
settled?  Prirndfacisy  and  in  the  absence  of  authority,  I  cannot 
anticipate  that  there  would  be  any  difference.  In  Padget  v. 
fried  (5),  which  was  a  very  hard  case,  and  in  Curtis  v.  Vemon^ 
the  only  point  decided  was,  ^  Tou  cannot  get  your  discharge  firom 
the  right  executor,  unless  you  get  it  before  action  brought."  Look- 
ing at  the  reason  of  the  thing,  that  decision  appears  reasonable 
and  just  How  is  a  man,  who  has  improperly  got  the  property  of  a 
testator  into  his  hands,  to  purge  himself  except  by  putting  it  into 
the  hands  of  the  person  who  has  a  right  to  it  ?  And  if  that  be  so, 
on  what  principle  can  it  be  said  that,  because  there  are  matters  of 
account,  a  suit  must  be  brought  in  order  to  settle  them  ?  I  confess 
I  cannot  see  why.  Then  it  is  said,  that  Lord  Cottenham  has  de^ 
cided  otherwise  in  the  case  of  Carmiehad  v.  Carmiehad  (6).  But  the 
KmsLtkB  of  Lord  Co^n%am  were  not  requisite  for  the  decision  of 

(1)  2  Ph.  101.  (4)  1  Wms.  Exs.,  4th  cd.  216  (e) 

(2)  9  Q.  B.  366.  (5)  3  T.  R.  97. 

(3)  Pt.  2,  C.  8,  sec.  1.  (6)  2  Ph.  101. 
Vol.  I.  /r  2 
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V.-C. W.     the  case;   it  was  a  didunit  and  is  in  these  terms  (p.  103):— 
Hnx       "  How  can  you  distinguish  this  case  fix)m  one  in  which  there  are 

Qc^lnB.      two  executors,  and  one  dies,  and  his  representative  accounts  for  his 
receipts  with  the  suryiyor  ?  That  does  not  discharge  him  from  the 
liability  to  account  in  a  suit  for  the  administration  of  the  estate ; 
and  the  authorities  shew  that  an  executor  de  son  tart  cannot  say  he 
is  so  as  against  those  who  charge  him  as  executor.    He  has  all  the 
liabilities,  but  none  of  the  priyileges  that  belong  to  that  cha- 
racter."   Now  I  have  considered  that  dictum  with  the  respect 
that  is  due  to  so  high  an  autiiority,  and  I  confess  I  cannot  follow 
the  reasoning  by  which  his  Lordship  arriyed  at  that  conclusion. 
It  is  plain  that  an  executor  cannot  discharge  himself  by  account- 
ing to  his  co-executor,  because  he  is  himself  authorized,  and  it 
is  his  duty,  to  see  how  the  assets  are  applied.    When  he  has  paid 
oyer  the  assets  he  is  not  discharged,  he  must  see  to  their  applica- 
tion.   If  he  is  so,  foolish  as  to  part  with  possession  of  the  assets  to 
his  co-executor,  though  he  is  not  answerable  for  his  co-executor's 
receipts,  he  is  responsible  for  what  he  so  pays  over.    But  it  may 
well  be  asked,  what  right  haye  you  to  proceed  against  a  man  who 
has  had  wrongful  possession  of  property,  if  he  haye  discharged  his 
duty  by  making  it  over  to  the  executor  ?   What  claim  have  you  to 
say,  ^^  You  shall  not  be  discharged  by  the  rightful  owner,  but  we  will 
'   unrip  all  you  haye  done,  and  bring  a  suit  against  you  in  respect  of 
this  property  "  ?    That  is  not  the  rule  at  law,  it  is  dear,  for  an 
executor  de  son  tort  who  pays  over  what  he  has  receiyed  to  the 
rightful  owner  before  action  brought,  is  at  once  discharged.     And, 
I  apprehend,  the  rule  here  must  be  s^me.    If  you  treat  Curtis 
only  as  an  agent  of  the  administratrix,  there  is  no  reason  why 
that  property  which  he  receiyes  should  not  be  dealt  with  as  pro- 
perty receiyed  on  account.    Mr.  Oiffard  pointed  out  that   the 
Defendant  Curtis  was  charged  with  neyer  haying  accounted,  and 
the  charge  was  not  denied,  but  it  would  be  impossible   for  me 
on  such  pleadings  as  these,  where  the  bill  makes  no  charges  of 
assets  remaining  in  his  hands,  to  treat  him  as  not  haying  accounted. 
I  may  further  obserye,  that  in  the  case  of  CarmiehadY.  CamUehtui^ 
the  appeal  was  from  a  decree  made  in  the  year  1834,  which  con- 
tained no  reference  to  the  Master  with  respect  to  the    settled 
account,  and  did  not  attempt  to  disturb  it  in  any  way.      The 


V, 
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MatkrgBLre  effect  to  the  settled  acoonnt;  exoeptions  were  taken     V.O.W. 
to  the  report ;  and  the  YiceOhancellor  of  England  allowed  the       laes 
exoeptions  on  the  gxonnd  that  the  Mader  had  no  anthority  to       j^ 
treat  the  aoeonnt  as  settled;   and  then  twelve  years  after  the 
decree,  the  appeal  was  brought  on  the  ground  that  the  decree 
ooght  to  have  contained  a  direction  to  the  Mastery  not  to  disturb 
the  account,  but  to  allow  the  Plaintiff  to  surchai^  and  fieJsify. 
Lord  Cotienham  said  naturally  enough,  ^  If  your  argument  is  good 
for  anything,  it  goes  to  this — ^that  there  never  ought  to  have  been  a 
decree  against  you  at  all,  you  ought  to  have  been  dismissed  at  the 
lieaiing.    A  direction  not  to  disturb  settled  accounts  may  be 
Applicable  enough  to  the  case  of  Plaintiff  and  Defendant^  but  not 
to  an  account  between  co-Defendants.** 

In  Sharland  v.  MUdon  (1),  Vice-chancellor  Wipram  appears  to 
have  given  a  very  dear  exposition  of  what  the  law  really  is.  He 
njs,  **  The  widow  of  a  deceased  person — ^the  testator  in  the  cause — 
intending  to  obtain  representation  to  her  husband,  began  to  collect 
his  assets  before  she  had  obtained  such  representation,  and  in  the 
oouise  of  doing  so  she  employed  the  Defendant  Hewish  to  collect 
the  debts  owing  to  the  testator.  Hevoish  accordingly  received 
several  of  the  debts,  knowing  them  to  belong  to  the  testator^s 
estate,  and  paid  them  over  to  the  widow.  The  widow  did  not  after- 
wards become  the  legal  representative  of  the  testator,  and  another 
party  has  obtained  such  representation.  The  consequence  is  that 
the  widow  might,  without  question,  be  sued  as  executrix  de  son 
fori.  The  question  is  as  to  Hewish.  The  case  in  the  present  in- 
stance is  one  of  great  hardship  on  him,  and  I  desired  to  look  into 
the  cases  to  see  if  I  could  avoid  treating  him  as  executor  de 
mn  Urt.  The  fact  that  he  would  be  liable  if  he  had  received  the 
money,  and  had  not  paid  it  over,  is  admitted  or  well  established ; 
and  if  that  be  so,  it  seems  to  follow,  logically,  that  the  Defendant 
cannot  discharge  himself,  except  by  paying  over  to  the  legal  per- 
sonal representative  of  the  testator  the  money  which  he  has  so 
received.  HewUh  might  have  acted  in  this  case  purely  in  a  minis> 
terial  diaracter,  as^  for  example,  a  servant  might  have  acted 
in  bringixig  or  removing  furniture  under  the  directicm  of  his 
employer;  but  the  authorities  clearly  shew  that  the  doctrine — 

(1)  6  Ha.  469. 

H2  2 
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V.-G.  W.     that  the  possession  of  an  agent  is  the  possession  of  a  principal — has 

1865        no  application  io  the  case  of  a  wrong-doer." 

]^  That  brings  us  to  the  very  case  I  suggested  to  Mr.  Qiffard, 

^'         arising  in  this  way.    Suppose  a  widow,  intending  to  take  out 

administration,  employs  an  assistant   to   sell  goods  across  the 

counter,  and  he  does  so,  and  she  dies  before  taking  out  admims- 
tration,  then  they  are  both  executors  de  son  tort.  It  is  not  a  case 
of  agency,  but  both  parties  are  liable. 

There  is  another  strong  case,  that  of  Hooper  v.  Summersett  (1),  in 
which  the  wife  was  entitled  to  administer,  and  the  husband,  who 
was  living  in  the  house,  carried  on  the  business  of  the  deceased  in 
the  same  way  as  in  his  lifetime.  The  wife  proved  the  will  after 
action  brought,  and  the  Court  held  that  this  constituted  a  sufBcient 
intermeddling  to  charge  the  husband  as  executor  de  son  tort ;  and 
then  as  to  hardship,  there  was  none,  for  if  the  husband  had  pleaded 
plene  admtnistravUy  he  would  not  have  been  liable  for  more  than 
the  assets  which  he  had  received. 

The  older  authorities,  indeed,  all  run  uniformly  in  the  same 
direction.  In  Kenriek  v.  Surges  (2),  the  Court  agreed  that  if  one 
enters  as  executor,  of  his  own  wrong,  and  sells  goods  and  then 
obtains  administration,  the  sale  is  good  by  relation — ^the  wrong  is 
purged;  so  that^  where  a  person  sells  a  lease  and  afterwards 
obtains  administration,  the  title  goes  back  by  relation.  The  only 
test  is,  whether  or  not  the  wrong  has  been  purged. 

Then  what  have  we  here  ?  The  case  of  Sharland  v.  MUdon 
shews  that  if,  before  administration  is  taken  out,  an  agent  is 
employed,  the  agency  is  not  lawful  so  long  as  the  employer  is 
wrong-doer.  But  if  the  employer  becomes  administratrix,  then 
all  she  has  done  is  made  right,  and  all  that  her  agent  has  done  ia 
made  right  also. 

The  case  of  Foster  v.  Bates  (3),  which  is  a  very  strong  instance, 
shews  that,  if  a  person,  without  instructions,  acting  on  behalf  of  the 
representative,  whoever  he  may  be,  enters  into  a  contract  for  the 
bejiefit  of  an  intestate  s  estate,  and  that  contract  is  afterwards 
ratified  by  the  administrator,  the  ratification  relates  back,  and  is 
equivalent  to  a  prior  authority.    Thus,  in  the  absence  of  fraud,  I 

(1)  Wightw.  16.  (2)  Moo.  126,  «.  273. 

(3)  12  M.  *  W.  226. 
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baye  no  doubt  that  the  administratrix  in  this  case  might  adopt     V.-C.  W. 
the  acts  of  the  agent,  and  that  her  subsequent  rightful  appoint-       1865 
ment  would  give  l^al  validity  to  the  agency.  H^ 

The  only  manner  in  which  relief  could  be  had  against  the  elder      ^^^ 

Curtis  would  probably  be,  to  file  a  bill  charging  him  with  having       

taken  possession  of  trust  property,  with  knowledge  of  the  trust, 
and  seeking  to  follow  that  property  in  his  hands.  But  that  is  not 
the  case  made  by  this  bill,  which  is  one  of  an  executor  de  son  tort. 
George  Cwrtis  the  elder  might  be  held  to  be  a  constructive  trustee 
if  he  was  found  in  possession  [o{  the  property  with  knowledge  of 
the  trust ;  but  the  case  of  acting  as  executor  de  Bon  tort,  when 
brought  against  him,  is  met  by  the  case  of  PauU  v.  Simpeon,  in 
the  Queen's  Bench,  which  determines  that  he  is  not  chargeable  as 
executor  de  son  tort  for  goods  which  are  handed  over  to  him  by 
another  person  acting  in  that  character. 

With  respect  to  the  costs,  I  should  have  felt  disposed  to  dismiss 
the  bill  without  costs,  as  against  the  two  Messrs.  Curtis,  if  the  case 
had  stood  as  it  appeared  upon  the  bill  and  answers,  and  for  this 
leason,  that  they  acted  with  great  indiscretion  in  permitting  the 
fnnd  to  be  mixed  with  their  own,  and  then  in  drawing  upon  the 
common  fund.  At  the  same  time  I  believe  that  the  estate  has 
been  considerably  benefited  by  their  interference — ^that  there  has 
been  a  saving  of  debts — ^and  that  the  fiEunily  were  maintained 
whilst  they  acted.  Everything,  indeed,  that  could  be  done,  appears 
to  have  been  done  for  the  benefit  of  the  family ;  and  there  would 
hare  been  no  probability  of  these  children  getting  a  sixpence  out 
of  the  suit  if  it  had  continued,  for  it  is  quite  clear  that  the 
Curtises  could  have  claimed  the  whole  of  their  debt,  which  would 
have  exhausted  the  fond.  A9  it  is,  one  member  of  the  family  is  in 
possession  of  one  of  the  farms,  and  another  of  the  other.  But 
when  I  consider  the  absolutely  monstrous  charges  that  have  been 
brooght  against  these  gentlemen,  who  have  been  guilty  only  of 
the  single  indiscretion  of  placing  the  trust^moneys  and  their  own 
into  one  common  fund,  and  who  have  acted  throughout  with 
nnifoim  kindness  to  the  family,  I  cannot,  in  common  justice, 
dismiss  the  bill  otherwise  than  with  costs  against  the  two  Messrs. 
Cfriis. 
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1865 


Chanty  —  *^  Qmmmar^  Sckooi-'Scheme — Oift  with  Cmdittant  —  Free 
Nov,  i,  21,  Sehool^Gratuitoui  Eduoatwn. 


2>0c.  18. 


A  school  having  heen  founded  by  letten  patent  in  the  town  of  B^  and 
afterwards  incorporated  by  statute,  for  **  the  teaching  of  childrm  in  grammar 
freely,  without  any  exaction  or  request  pf  money,  not  ezoeedii^  the  number 
of  144":— 

HeU  that  instruction  in  Latin  and  Greek  was  made  imperatiye  by  the 
terms  of  the  foundation. 

The  average  number  of  schohiTB  presenting  themselves  from  the  town  of 
B,  and  its  neighbourhood  having  never  exceeded  60,  the  Gourt  refused  to 
adopt  a  proposal  for  increasing  the  number  of  scholars  by  throwing  the 
school  open  to  the  whole  world,  and  establishing  dames'  houses  in  the 
town,  and  sanctioned  a  schenie  for  enlarging  the  school  by  allowing  the  head- 
master to  take  boarders. 

An  offer  of  a  grant  of  money  to  an  endowed  school^  accompanied  by  condi- 
tions that  exhibitions  to  the  university  of  like  amount  to  the  interest  of  the 
grant  should  be  maintained  out  of  the  school  revenues^  and  the  capital  of  the 
grant  applied  in  restoration  and  enlargement  of  the  masters'  honaesi  was 
accepted  by  the  Court. 

A  scheme  having  been  settled  in  1857,  providing  that  £5  a  year  should  be 
paid  to  the  masters  for  each  foundation  boy  out  of  the  school  reTenues,  so  far 
as  they  would  extend,  and  when  they  failed,  then  by  the  parents  of  sadi 
foundation  boy ;  and  that  £9  a  year  should  be  paid  by  the  parents  of  each 
boy  not  on  the  foundation  ; 

The  Gourt  varied  the  scheme  by  directing  that  a  fee  of  £Z  3s.  a  year 
should  be  paid  for  each  foundation  boy,  to  the  number  of  50,  out  of  the 
school  revenues^  and  that  144  foundation  scholars  should  be  elected,  with 
preference  to  town  boys^  for  whom  capitation  fees  were  to  be  paid  out  of  the 
revenues  of  the  school,  so  fSfir  as  the  income  would  extend,  but  that  no  town 
boy  should  pay  more  than  £3  3«.  as  a  capitation  fee. 

1  HIS  Petition  was  presented  by  the  master  and  usher  of  the  JFVee 
Grammar  School  of  King  Edward  VI^  in  the  parish  of  Berhhamp- 
itead,  praying  that  a  scheme  for  the  regulation  and  management 
of  the  school,  which  was  approved  and  confirmed  in  the  year 
1857,  might  be  amended,  and  a  new  modified  scheme  for  the  regu- 
lation and  application  of  the  estates  and  reyennes  of  the  school 
and  charity  settled  under  the  direction  oi  the  Court 

From  the  Petition  and  affidayit  of  the  Petitioners  it  appeared 
that  King  Henry  VIIL,  by  his  letters  patent,  dated  the    14th  of 
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October,  1541,  granted  to  John  Ineent,  Dean  of  1^.  PauTs,  London^     V.-C.  w. 

his  royal  licence  to  erect  and  found  a  perpetual  chauntry  within       1865 

the  parish  church  of  Berkhampsteady  and  also  a  free  school  within   HBnKHAMF- 

the  town.  «    *"'*^5 

School  Case. 

John  Ineent,  by  deed,  dated  the  23rd  of  March,  in  the  36th       

of  King  Henry  FiZT.,  pursuant  to  the  above  letters  patent,  named 
a  master  and  usher  of  the  school,  and  a  chaplain  of  the  chauntry, 
and  granted  to  them  and  their  successors  for  ever  certain  lands 
and  hereditaments  in  BerkJiampstead,  and  other  places,  of  the  value 
of  £40  per  annum. 

By  an  Act  of  Parliament  passed  in  the  2nd  and  3rd  years  of 
King  Edward  VI.,  intituled  ''An  Act  for  the  foundation  of  a  school  at 
Berhhampdead,  in  the  county  of  Hertford,^  reciting  the  above-men- 
tioned  letters  patent  and  grant,  and  that  forasmuch  as  King  EduHird 
was  informed  that  the  said  foundation  of  the  said  free  grammar 
school  and  chauntry  was  not  duly  according  to  the  laws  of  the 
realm,  nor  the  schoolmaster,  usher,  and  chaplain,  perfectly  in- 
corporated, the  King  granted  and  founded  in  Berhhampsiead 
one  free  school  for  the  instruction  of  children  in  grammar  to  the 
number  of  144,  and  instituted  the  persons  in  the  Act  named  to  be 
chief  master  and  usher  of  the  school  during  the  King's  pleasure 
for  teaching  the  children  to  the  number  aforesaid,  fireely,  without 
takii^  any  stipend  for  teaching  them;  and  that  the  said  free 
school  should  thenceforth  be  called  the  Free  School  of  King  Ed- 
ward VLy  in  Berhhampsteady  and  the  master  and  usher,  and  their 
successors,  masters,  and  ushers,  were  incorporated  with  a  common 
seal.  It  was  also  enacted,  that  the  master  and  usher  should  hold 
to  them  and  their  successors  the  land  given  by  the  deed  of  23rd 
of  March,  36  Henry  8,  and  that  of  the  revenues  of  the  charity, 
£17  60.  8d.  should  be  paid  to  the  master,  £8  13a.  4d.  to  the  usher, 
and  the  residue  over  and  above  such  yearly  stipends  be  bestowed 
in  and  about  the  relief  and  help  of  the  poor  people  of  Berkhamp- 
stead,  and  the  reparation  of  the  school-house,  and  of  the  lands 
and  premises  appointed  for  the  stipend  of  the  master  and  usher, 
and  the  other  uses  in  the  Act  after  mentioned.  It  was  by  the 
Act  also  enacted  that  the  King  should  appoint  the  master, 'and 
the  master  ajrpoint  the  usher,  and  that  the  warden  of  AU 
Bouls  CoUege ,  Ovford,  should  every  third  year  visit  the  school 
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y.-c.  w,     and  master  and  usher,  with  power  to  remove  such  master  and 

1865        usher. 
Bkbkhamp-       I^  *^®  y^'  1841,  by  an  order  of  the  Court,  a  new  scheme 
BTEAD       ^Q^  approved,  and  certain  persons  appointed  governors  of  the 
school,  together  with  the  master  and  usher  for  the  time  being. 

By  an  order  made  on  the  1st  of  April,  1857,  a  new  scheme  was 
established,  which  at  present  regulated  the  management  of  the 
school.  By  this  last  scheme  it  was,  among  other  things,  provided 
that  the  regulation  and  management  of  the  estates  of  the  charity 
should  continue  to  be  vested  in  eleven  governors,  of  whom  the 
master  and  usher  should  be  two. 

Clause  5  provided  that  the  annual  income  of  the  charity  should 
be  expended,  first,'  in  the  payment  of  £250  as  a  retiring  allowance 
to  a  former  master  (who  had  now  recently  died) ;  secondly,  in 
the  repairs  and   management  of  the  school-house   and  estate 
belonging  to  the  charity;  thirdly,  in  payment  (in  lieu  of  the 
moneys  formerly  applied   in   the   relief  of  the   poor)  of  the 
annual  sum  of  £50,  or  not  exceeding  onensixteenth  part  of  the 
net  income  of  the  charity,  towards  the  maintenance  of  an  infant 
or  elementary  school   for    the   teaching  of  male   and   female 
children  of  the  poor  of  the  town  of  Berkhampstead,  in   such 
matters  as  the  governors  should  direct ;  fourthly,  in  paying  (after 
the  determination  of  the  retiring  allowance  aforesaid)  £200  to 
the  master  yearly,  and  £100  to  the  usher,  and,  in  addition  to 
such  salaries,  as  many  yearly  sums  of  £5  each  as  should  be 
equal  to  the  number  of  foundation  scholars  in  the  proportion  of 
two-thirds  to  the  master  and  one-third  to  the  usher. 

Clause  6  provided  that  the  children  in  respect  of  whonoi  such 
payments  should  be  made,  should  have  the  benefit  of  the 
school  gratuitously,  and  be  free  scholars  therein;  and  it  was 
provided  that  during  such  time  (when  it  should  happen)  as 
the  income  of  the  charity  should  be  insufficient  to  provide 
such  annual  sums,  that  there  should  be  paid  to  the  governors 
by  the  Mends  of  every  foundation  scholar,  the  yearly  snm 
of  £5,  and  in  respect  of  every  scholar  not  being  a  fotinda* 
tion  scholar,  £9  yearly,  such  payments  by  the  foundation  and 
other  scholars  to  be  paid  over  to  the  master  and  usher  in  the 
respective  proportions  of  two-thirds  and  one-third.    Power  was 
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giyen  to  the  visitor  or  the  governors  (exclusive  of  the  master  and    V.-G.  w. 
usher)  with  the  sanction  of  the  visitor,  to  regulate  the  amounts  to  be       1865 
paid  to  the  master  and  usher  from  the  charity,  and  the  foundation    Bbbxhaxp. 
and  other  scholars,  so  that  the  sums  paid  in  respect  of  the  founda-  q^j^^qj^^^ 

tion  scholars  should  not  be  raised  above  £5  each.    Provision  was       

also  made  for  the  expenditure  of  not  exceeding  £250  towards  provid- 
ing instruction  in  English  literature,  history,  geography,  writing, 
mathematics,  the  French  and  German  languages,  and  such 
other  branches  of  education,  in  such  manner  as  the  visitor 
or  the  governors  (other  than  the  master  and  usher)  should 
with  his  sanction  ^direct  The  scheme  also  provided  (clause  9), 
that  any  surplus  income  should  be  carried  to  a  reserved  fund  for 
repairs,  building,  rebuilding,  or  improvements  to  be  effected 
on  the  charity  estates ;  (clauyse  10),  that  when  the  reserved 
fund  amounted  to  £1000,  or  so  long  as  not  less  than  £100  per 
annum,  or  such  sum  as  should  be  enough  to  make  the  value  of 
the  reserved  fund  equal  to  £1000,  was  carried  to  such  fund,  the 
surplus  income  might  be  applied  in  the  establishment  or  main- 
tenance of  exhibitions,  for  the  regulation  of  which  provision  was 
made  by  the  scheme.  The  scheme  provided  also  (clause  15)  for 
the  election  of  144  foundation  scholars  (first  from  children  of 
residents,  and  then  from  strangers)  who  were  to  be  between  the 
ages  of  seven  and  fourteen  years,  and  not  (except  with  special 
leave)  to  remain  in  the  school  after  attaining  nineteen.  It  was  also 
provided  (clause  23)  that  the  master  and  usher  should  respectively 
inhabit  the  two  dwelling-houses  adjoining  the  school-house,  with- 
out paying  rent  or  taxes,  and  should  be  at  liberty  with- the  con- 
sent^ and  subject  to  the  regulations,  as  well  as  to  number  as  other- 
wise, to .  be  from  time  to  time  made  by  the  visitor,  or  by  the 
governors  (exclusive  of  the  master  and  usher),  with  the  sanction 
of  the  visitor,  to  take  the  children  into  their  houses  as  boarders, 
and  to  educate  them  in  the  school  and  to  receive  payment  in 
respect  of  such  board  and  lodging ;  the  parents  or  guardians  of 
such  boys  paying  to  the  governors  for  education  the  sums  before 
provided. 

The  present  gross  income  of  the  charity  amounted  to  £1286  16^., 
and  the  Petitioners  suggested  that  the  value  of  the  school  pro- 
perty might  increase  in  a  few  years. 


10($  EQurrr  cAssa  [l.  b. 

V.<;.  w.         The  present  expenditure  was  stated  in  round  nnmbers  to  be  as 
1S65        follows : — 

Tuition £450 


ScHc^iGuB.                 Parochial  School 50 

Average  of  Bepairs,  Bates,  Salaries,  &c.  .  150 
The  Fifty  Foundation  Scholars  at  £5  per 

head  rate 250 

£900 

The  Petition  proceeded  to  state  that  notwithstanding  the  re- 
peated efforts  made  to  improve  the  school,  there  were  now  only 
sixty-one  boys — ^namely,  thirtynsix  day  boys,  and  twenty-five 
boarders ;  and  that  ^  the  existing  scheme  might  therefore  be  con- 
sidered to  have  fiedled,  and  the  only  prospect  of  increasing  the 
reputation  and  utility  of  the  school  was  by  introducing  considerable 
modifications  ioto  it." 

The  Earl  of  Broumbw  (one  of  the  governors)  had  signified  his 
willingness  to  give  £4000  sterling  for  the  purpose  of  endowing  two 
exhibitions  of  £60  a-year,  on  certain  conditions  which  he  had 
suggested. 

The  Petition  stated  that  that  gift  would  of  itself  necessitate  some 
modification  of  the  existing  scheme,  and  that  it  was  calculated 
greatly  to  facilitate  those  improvements  in  the  character  of  the 
school  which   the  Petitioners  and  the  other  governors    thought 
desirable;  further,  that  the  houses  of  the  master  and  usher  were 
extremely  deficient  in  accommodation,  and  that  this  circtunstanoe 
checked  any  increase  in  the  number  of  boarders,  in  which  direction 
alone  (as  experience  shewed)  the  school  was  capable  o^  or  was  at 
any  rate  likely  to  receive,  material  increasa    It  was  intended,  if 
the  proposed  modifications  in  the  existing  scheme  were  approved 
by  the  Court,  to  spend,  with  the  sanction  and  under  the  anperin- 
t^dance  of  the  Charity  Commissioners,  such  a  sum  as  might  be 
required  for  enlarging  the  school  premises  and  adapting  the  houses 
of  the  master  and  usher  for  the  reception  of  a  greatly  increased 
number  of  boarders ;  and  "  it  was  intended  to  apply  for  this  pur- 
pose, with  Earl  Brownbufs  consent,  the  £1000  given  by  him  for 
founding  exhibitions." 

The  proposed  supplemental  scheme  was  set  out  in  the   Peti- 
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tion,  and  the  material  alteratioiis  from  that  in  force  were  «a     v.*0.  w. 
follows:^-  1865 

(A.)  Proyiaion  was  made  for  repaying  by  annual  instalments   simlia^ 
money  to  be  borrowed  for  improving,  enlarging,  and  rebuilding  q^J^^^ 
the  school  buildings.  

(B.)  The  head-master  and  usher,  who,  under  the  existing  scheme, 
were  to  receive  from  the  endowment  the  fixed  annual  stipends  of 
£200  and  £100  respectively,  were,  under  the  proposed  amend- 
ments, to  receive  from  the  same  source  such  fixed  annual  salaries, 
being  not  less  than  £200  and  £100  respectively,  as  the  governors 
other  than  the  master  and  udier,  with  the  consent  of  the  visitor, 
should  from  time  to  time  direct  and  appoint.  The  head-master 
was  to  receive  two-thirds  and  the  usher  one-third  of  the  capitation 
fees  payable  by  the  scholars ;  and  the  head-master  was  to  receive 
two-thirds  of  £5,  and  the  present  usher  one-third  of  £5,  from 
the  rents  of  the  estates  in  respect  of  every  foundation  scholar 
appointed  previously  to  the  establishment  of  that  scheme. 

(D.)  The  school  was  to  be  open  to  all  boys  not  less  than  eight  nor 
more  than  fifteen  years  old,  who  could  read  and  write,  and  were 
acquainted  with  the  first  four  rules  of  arithmetic,  on  payment  to 
the  governors  in  advance  in  each  term  of  such  capitation  fee  in 
respect  of  all  instruction  (other  than  classical  and  religious  instruct 
tion)  as  the  governors,  with  the  consent  o[  the  visitor,  should  from 
time  to  time  require  and  approve;  provided  that  boys  whosa 
patents  or  guardians  should  be  resident  in  Berkhampstead  or. 
NcrOkckurdi  (such  boys  being  qualified  as  before  mentioned) 
should  be  entitled  to  be  admitted  to  and  attend  the  sdiool  on 
payment  of  a  fee  of  £3  8s.  annually.  Provided  also,  that  no  capi- 
tation fee  should  be  required  from  boys  who  were  free  foundation 
scholars  prior  to  the  establishment  of  the  supplemental  scheme. 

(K)  No  boy  lodging  in  any  hpuse  in  Berkhampetead^  or  in  the 
n^hbourhood,  not  being  the  house  of  his  parents^  or  of  persons 
t»  loeo  pareniiSy  was  to  be  admitted  to  the  school  unless  such  house 
should  be  approved  by  the  governors. 

(F.)  In  consideration  of  the  £4000  to  be  paid  by  Lord  Brawnlow, 
the  governors  were  to  establish  and  maintain  in  perpetuity,  out  of 
the  charity  estates,  two  exhibitions  of  £60  aryear  each.  They 
were  also  to  be  at  liberty  to  establish  any  more  exhibitions^  not 
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y.-G.  W.     exceeding  £60  each,  which  the  funds  of  the  charity  might  at  any 

1865        time  enable  them  to  establish ;  such  exhibitions  to  be  tenable  by 

Bbbxhaid^   boys  educated  at  the  school  and  proceeding  to  Oxfordy  Cainbridge, 

8TEAD       Qj  Durham,  or  to  any  other  uniyersity,  college,  hospital,  or  institu* 

tion  approved  by  the  visitor.    The  last-mentioned  provision  was 

proposed  to  be  in  substitution  for  clause  10  of  the  existing  scheme, 
which  latter  it  was  proposed  should  be  abrogated. 

(G.)  The  governors,  when  in  their  opinion  the  funds  should  be 
sufficient,  were  to  be  at  liberty,  with  the  approbation  of  the  Charity 
Commissioners,  to  establish  oiie  or  more  scholarshipSy  tenable  at 
the  school  by  boys,  subject  to  such  rules  as  the  governors,  with  the 
sanction  of  the  visitor,  might  prescribe. 

(H.)  Powar  was  to  be  given  to  the  visitor,  on  the  application  of 
the  governors,  to  appoint  examiners,  and  to  pay  them  such  sum  as 
the  governors  should  think  fit. 

(J.)  Except  so  £Eir  as  the  existing  scheme  nught  be  varied  by 
the  provisions  of  the  supplemental  scheme^  the  existing  scheme 
was  to  continue  in  full  force. 

The  result,  so  far  as  capitation  fees  or  payments  of  head-money 
to  the  master  were  concerned,  appeared  to  be  that,  in  respect  of  all 
boys,  £5  per  boy  should  be  paid  out  of  the  endowment,  and  in 
addition,  for  boys  from  the  town,  £3  3«.  per  annum  by  their 
parents,  which  sum  of  £3  3s.  might,  as  to  boys  strangers  to  the 
town,  be  increased  at  the  discretion  of  the  governors  and  visitor 
without  limit;  but  that,  as  to  boys  who  were  free  foundation 
scholars  prior  to  the  establishment  of  the  supplemental  scheme, 
no  capitation  fee  should  be  taken. 

The  Petition  stated  that  a  copy  of  the  proposed  scheme  was,  in 
pursuance  of  the  recommendation  of  the  Charity  Commissioners, 
deposited  in  the  town-hall  in  BerHuxmpsteady  in  order  that  the 
inhabitants  of  the  town  might  be  able  to  consider  it.  Several 
meetings  of  the  inhabitants  were  held  to  consider  it,  and  at  the 
last  of  the  meetings,  held  on  the  10th  of  January,  1864,  a  resolution 
was  passed  that  no  scheme  would  be  satisfactory  to  the  inhabitants 
which  did  not  provide  sufficient  funds  for  the  free  education  of 
144  boys  before  applying  any  portion  of  the  funds  of  the  charity 
to  any  other  purpose. 

The  Petition  further  stated  that  the  Charity  Commissioners  had 


VOL!.]  EQUITY  CASES.  109 

granted  their  certificate,  authorizing  the  Petitioners,  with  the     V.-0.  W. 
concurrence  of  the  other  governors,  to  apply  for  an  order  estab-        i865 
lishing  a  new  scheme,    altering    and    amending   the   existing   bukhaxp. 
scheme,  and  for  any  further  or  other  order  or  relief  properly  g^^"^ 

incidental  to  the  application ;  and  that  the  governors  other  than       

the  Petitioners  fully  concurred  in  the  application. 

A  memorial  in  opposition  to  the  scheme,  dated  the  20th  of 
Febroary,  1865,  had  been  presented  to  the  Charity  Commissioners 
1^  two  inhabitants  of  Berhhampslead — Alfred  Healey  and  Jlfred 
Qmpiffne — and  this  memorial  was  further  confirmed  by  the 
signatures  of  131  other  inhabitants  of  the  town. 

The  memorialists  called  attention  to  the  object  of  the  foundation 
of  the  school  as  stated  in  the  letters  patent  of  King  Henry  VIU.y 
which  was  ^  the  teaching  of  children  in  grammar,  freely,  without 
any  exaction  in  regard  of  money  for  the  teaching  of  the  same 
children,  not  exceeding  the  number  of  144." 

They  also  stated  that  in  the  interval  between  1841  and  1857, 
with  the  consent  of  the  then  master,  Mr.  WiUeoeks,  and  under  his 
sanction,  a  suitable  house  was  taken  by  a  Mrs.  Hawkins  for  the 
reception  of  boarders,  at  a  moderate  rate  of  payment.  This  house 
was  soon  filled,  and  boarders  attended  the  school  to  the  number  of 
twenty,  until  Mr.  WiUeoeks,  having  succeeded  to  an  estate  else- 
where, resigned  his  office,  and  another  master  was  appointed.  The 
boarding-house  was  discouraged,  and  soon  closed ;  Mrs.  Hawkins 
left  the  town,  and  the  boarders  were  lost  to  the  school. 

They  submitted  that  the  so-called  supplemental  scheme  was 
one  that  would  override  the  letters  patent  of  King  Henry  VIIL, 
the  governing  statute  of  King  Edimrd  VL,  and  the  orders  in  Chan- 
cery; for  that  the  object  of  the  statute  and  orders  was  to  carry 
into  effect  the  original  and  apparently  chief  object  of  the  donor 
and  royal  founder,  namely,  the  teaching  of  children  "  in  gram- 
mar," or,  since  the  decree  in  1841,  the  teaching  of  children  "as 
well  in  grammar  as  in  other  branches  of  education,  sanctioned  by 
the  visitor,"  and  free  of  expense ;  and  not  to  provide  for  the  master 
and  usher  by  allotting  the  greater  portion  of  the  rents  and  profits 
for  their  benefit;  whereas  the  supplemental  scheme,  after  the 
present  foundation  list  was  exhausted,  utterly  rejected  all  free 
scholars,  even  from  instruction  in  Latin  and  Greek,  and  directed 
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V.-G.  W.     that  the  inhabitants  should  pay  in  respect  of  every  child  the  sum 

1865        of  £3  at  least,  or  any  other  sum  the  goyemors  might  impose,  with 

^^^^^^jB^   the  certainty  that  such  child  would  be  regarded  by  the  master 

BTEAD       gj^^  usher,  as  the  boarders  were  at  Mrs.  Hawhiiuls^  in  the  light  of 
School  Case.  '  '  ^ 
an  incumbrance.    They  contended  that  the  scheme  allotted  the 

rents  and  profits  entirely  for  the  benefit  of  the  master  and  usher ; 
for,  having  first  excluded  all  free  scholars  in  future,  it  gave  to 
the  master,  in  addition  to  the  school  and  school  buildings,  a 
stipend  of  £200  a-year,  and  to  the  usher  £100  aryear,  or  such 
lai^er  sum  as  the  governors  might  choose,  provided  for  their 
retiring  salaries,  for  under-masters  to  the  extent  of  £150,  gave 
£120  annually  for  two  exhibitions,  and  then  proposed  to  borrow 
£4000  (if  necessary)  to  build  boarding-houses  for  seventy  boarders, 
thus  enriching  the  master  and  usher  out  of  the  fiinds  of  the 
charity. 

They  further  expressed  their  convictions  that  the  town  and 
neighbourhood  would  supply  144  scholars,  if  proper  encourage- 
ment were  given  to  pupils  by  the  introduction  of  boarding-houses, 
and  by  the  removal  of  the  necessity  imposed  upon  scholars  of 
learning  Latin  and  Greek ;  and  opposed  the  expenditure  of  the 
funds  to  build  houses,  the  foundation  of  exhibitions,  and  the  grant* 
ing  of  borrowing  powers.  They  pointed  out  that  the  governors 
had  the  power  of  raising  the  salaries  of  the  master  and  usher,  if 
the  revenues  of  the  charity  permitted ;  and  they  thought  this  mode 
of  direct  remuneration  better  than  the  erection  of  buildings  for 
private  boarding-schools. 

Mr.  Amphlettf  Q.C.,  and  Mr.  WiekenSy  supported  the  prayer  of 
the  Petition. 

Mr.  W.  M.  JameSy  Q.C.,  and  Mr.  Fredingy  opposed  on  behalf  of 
Messrs.  Healey  and  CompigrU. 

Mr.  Danidy  Q.C.,  and  Mr.  MdvUUy  for  other  parties  in  the  same 
interest. 

Mr.  T.  H.  Terrell  said  that  the  supplemental  scheme  had  met 
with  the  full  sanction  and  approbation  of  the  Attomey-Gceneral, 
for  whom  he  appeared. 


VOL.L]  EQUITY  CASES.  Ill 

Nov.  21.    Sib  W.  Page  Wood,  V.C.  :—  v.o.  w. 

1865 

The  qnestions  that  arise  upon  this  scheme  rektte  to  the  better       ^^-v^ 
r^nlation    of   the  school  at  Berkhampslead.     The  school  was      'S^^^ 
originaUy  founded  in  the  time  of  King  Edward  FT.,  and  the  foun-  ScuoolOass. 
dation  deed  originally  provided  for  a  grammar  school,  with  one 
master  and  one  usher,  for  teaching  144  children  in  grammar, 
at  Berkkamfdead.     It   was  foimd  that  the  school  had  fuled 
in  answering  the  purposes  which  one  may  deem  the  founder 
to  have  originally  had  in  view,  especially  with  regard  to  the 
number  of  scholars,  there  never  having  been  anything  like  the 
number  of  144  requiring  admission  into  the  schooL    The  conse- 
quence was  that  first  an  attempt  was  made  in  1841,  and  afterwards 
a  series  of  attempts  were  made  up  to  1855,  for  the  purpose  of 
giving  more  life  to  the  school  by  making  some  change  in  the 
arrangement  and  management  of  the  establishment. 

Among  other  things,  the  scheme  of  1855  (which  was  confirmed 
in  1857)  provided  that,  inasmuch  as,  apparently,  the  revenues 
were  not  sufficient  for  making  an  effective  school — such  as,  I 
may  safely  assume,  was  supposed  by  the  Court  to  have  been  the 
intention  of  the  founder  to  establish — ^two  or  three  things  should 
be  done,  which  might,  it  was  supposed,  have  some  effect  in 
advancing  the  interests  of  the  school. 

In  the  first  place,  the  property  had  been  vested  originally  in 
the  master  and  usher  as  a  qiMsi  corporation.  There  appears  to 
have  been  a  set  of  governors  established,  and  instead  of  this 
scheme  of  vesting  the  property  entirely  in  the  master  and  usher,  a 
letiiing  allowance  was  given  to  the  then  master,  under  whom  the 
school  seems  to  have  greatly  languished.  It  was  then  considered 
that  the  revenues  of  the  school  might  be  employed  in  paying  a 
capitation  fee  to  the  master — ^the  scholars  being  free — so  as  to 
make  his  salary  dependent^  in  a  great  degree,  on  the  number  of 
boys  who  might  be  in  the  school.  That  was,  no  doubt,  one  mode 
<rf  inducing  the  master  to  use  his  utmost  efforts  to  secure  a  larger 
attendance.  Accordingly,  the  5th  clause  of  the  scheme  provided, 
with  regard  to  the  rents  and  profits,  as  follows :  That  after  deduct- 
ing the  quit  rents,  the  revenues  should  so  far  as  the  same  would 
<*xtend,  be  applied  in  manner  following — first,  in  payment  of  the 
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V.-O.  W.     retiring  pension  (which  I  may  observe  was  a  matter  not  provided 

1865        for  by  the  deed) ;  secondly,  for  keeping  in  repair  the  school-houae 

Besshamp-   <^^  ^^^  buildings  and  appurtenances  connected  therewith,  and  in 

^^^^       payment  of  all  the  costs,  charges,  and  expenses  o^  or  incident  to, 

the  management,  repairs,  and  maintenance  of  the  estate  and 

premises  belonging  to  the  school ;  thirdly,  in  payment  in  lieu  and 
satisfieu^ion  of  the  moneys  formerly  to  be  paid  and  applied  in  and 
about  the  relief  of  the  poor  people  of  the  town  of  BerTduimpieai 
of  the  yearly  sum  of  £50  (that  being  one  of  the  trusts  of  the 
residuary  property  in  the  original  deed),  or  such  larger  sum  as  the 
governors  should  think  fit^  not  exceeding  one-sixteenth  part  of  the 
net  income  of  the  estates  during  the  year  last  aforesaid.    That 
scale  was  fixed  on  a  view  of  the  income  of  the  property  when  the 
foundation  first  took  place,  and  of  the  relative  proportion  which  it 
was  supposed  the  town  of  Berkhampstead  would  be  entitled  to,  if 
an  apportionment  of  the  income  were  made  as  it  then  stood ;  and 
the  fund  was  appropriated  to  the  maintenance  of  an  infant  or 
elementary  school,  which  has  been  established.     Then,  fourthly, 
to  pay  to  the  master  of  the  school  for  the  time  being  a  salary  of 
£150  during  the  continuance  of  the  retiring  annuity,  and  to  the 
usher  £75  aryear ;  and  when  the  annuity  to  the  retiring  master 
ceased,  the  salaries  were  to  be  increased  to  £200  and  £100  respec- 
tively.   Then  comes  the  provision  as  to  paying  the  capitation  fee. 
As  many  yearly  sums  of  £5  each  as  should  be  equal  to  the  number 
of  foundation  scholars  were  to  be  paid,  in  the  proportion  of  two- 
thirds  to  the  master,  and  one-third  to  the  usher,  together  with 
their  respective  salaries.    The  children  who  were  thus  paid  for 
were  to  have  the  benefit  of  the  school  gratuitously,  and  were  to 
be  free  scholars  therein;  but  ^  in  case  the  income  of  the  school " 
(and  this  is  a  very  important  provision)  "should  not  be  sufficient 
to  admit  of  the  payment  of  as  many  additional  sums  as  should  be 
equal  to  the  full  number  of  the  foundation  scholars  in  the  school, 
namely,  144,  then  there  should  be  paid  in  manner  aforesaid  as 
many  of  such  sums  as  the  income  would  suffice  to  pay,  and  such 
payments  should  be  applied  in  respect  of  the  foundation  scholars 
according  to  the  priority  of  their  respective  admissions  as  founda- 
tion scholars  into  the  school ;  and  during  such  time  as  the  income 
should  be  insufficient  to  provide  such  annual  sums  in  respect  of 
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all  the  foundation  scholars,  there  should  be  paid  to  the  governors     V.-C.  W. 
by  the  friends  of  every  foundation  scholar,  in  respect  of  the       1S65 
increaaed  benefit  to  be  afforded  him  in  the  school,  the  like  yearly   bkwchamp. 
Bum  of  £5,  by  equal  half-yearly  payments."  Sch"^ 

So  that^  in  truth,  that  scheme  departed  from  the  original  scheme       

of  gratuitous  instruction  to  this  extent.  It  was  said.  We  must 
fiist  get  lid  of  the  inefficient  master  by  pensioning  him  off;  then, 
in  order  to  make  effective  the  salary  for  competent  masters,  it  is 
provided  that  £5  should  be  paid  for  every  boy  on  the  foundation 
—nothing  like  the  number  of  144  had  presented  themselves — 
leaving  a  considerable  number  of  boys  subject  to  the  payment  of 
the  capitation  fee  of  £5.  So  far  it  seems  to  have  departed  from 
the  scheme  of  gratuitous  education,  because  it  took  out  of  that 
fond  which  might  be  applied  in  paying  capitation  fees,  in  the  first 
place,  the  salary  of  the  retiring  master ;  and  in  the  next  place, 
sach  sums  as  were  thought  by  the  Court  competent  to  secure 
efficient  masters ;  and  out  of  those  enlarged  salaries  to  the  master 
and  usher  it  would  be  necessary  that  deductions  should  be  made 
in  respect  of  the  144  scholars,  if  any  such  number  presented  them- 
selves. In  point  of  fact,  payment  had  never  been  made  for  that 
number.  It  had  been  made  for  somewhere  upon  the  average  of 
fifty  scholars,  amounting  altogether  to  £250 ;  leaving,  therefore, 
ninety  scholars  of  the  144,  who  would  have  had  to  pay  this  £5  each, 
if  they  had  presented  themselves. 

Then,  after  having  provided  for  these  matters,  it  says,  "  For 
providing  such  instruction  for  the  scholars  in  the  said  school  as 
after  mentioned,  the  governors  shall  from  and  after  the  1st  of 
April,  1856,  out  of  the  yearly  rents,  issues,  and  profits  of  the 
states  of  the  said  school  and  charity,  pay  to  the  master  and 
Jahet  such  sum  and  sums  of  money,  if  any,  as  the  visitor  of  the 
school,  or  the  governors,  other  than  the  master  and  usher,  with 
the  sanction  of  the  visitor,  shall  direct,  not  exceeding  the  sums 
hereinafter  mentioned — ^that  is  to  say,  whenever  the  number  of 
foondation  scholars  in  the  school  shall  be  less  than  forty-one,  not 
exoeeding  the  yearly  sum  of  £100 ;  when  the  number  of  such 
Bcholars  shall  be  more  than  forty,  and  less  than  seventy-one,"  so 
mnch;  and  so  it  goes  on,  giving  a  scale  according  to  the  number 
of  foundation  scholars  that  might  possibly  be  admitted,  up  to 
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V.-C.  W.     seventy,  which  I  suppose  it  was  then  considered  likely  to  be  the 

1865        highest  number  of  those  144,  who,  abstractedly  considered,  would 

Bkbebaxf-    ^*^®  ^^^  *^®  right  to  present  themselves.    Then  there  was  to  be 

"^      instruction  provided  in  "English  literature,  history,  geography, 

writing,  mathematics,  the  French  and  German  languages,"  and 

BO  on. 

This  being  the  scheme,  (I  need  not  go  through  the  other  parts 
of  it),  I  will  mention  simply  this,  that  exhibitions  were  contem- 
plated  in  the  scheme  of  1855,  whenever  the  funds  should  allow ; 
and  this  seems  to  have  been  a  matter  in  the  contemplation  of  the 
visitor  originally.  Then  the  governors,  by  the  15th  clause,  were 
to  elect  144  foundation  scholars,  the  children  of  persons  being  at 
the  time  of  such  election  resident  inhabitants  of  the  town  of  Berh' 
hampsteady  or  persons  who,  if  then  deceased,  should  have  been 
resident  inhabitants  of  the  town;  in  the  first  instance;  and  in 
default  of  them,  then  the  children  of  any  persons  throughout  the 
United  Kingdom ;  and  the  number  was  to  be  made  up  to  144. 
Then  there  was  a  provision  for  the  payment  of  a  fee  to  the 
examiners,  and  other  small  matters.  I  should  mention  also  that 
boarders  were  allowed  by  the  scheme  to  be  taken  by  the  master 
in  the  house  appropriated  to  the  master,  and  by  the  usher  in  the 
house  appropriated  to  the  usher. 

Now  that  which  has   occasioned  this  supplemental   scheme 
to  be   brought  forward   is,  that  in  the  first  place,  the   master 
who  had  the   retiring  allowance  of  £250  a-year,  has   recently 
died,  and  that  has  brought  in  an  additional   income    of  £250 
a-year  to  the  school.     It  further  appears  that  notwithstanding 
all  the  efforts  which  are  said  to  have  been  used  from  time  to 
time  to  improve  the  school  (and  this,  I  think,  is  folly  made  out 
by  the  affidavits),  the  number  of  boys  in  course  of  education  is 
comparatively  small,  there  being  at  present  only  sixty-one  boys 
at  the  school,  of  whom  thirtynsix  are  day  boys,  and  the  remaining 
twenty-five  are  boarders,  and  that  is  about  the  average  of  the  last 
few  years.   There  are  only  thirtynsix  boys,  therefore,  who  have 
come  into  the  school  as  persons  resident  in  the  town  of  Berkham^f- 
dead  or  the  neighbourhood.    There  are  boarders  in  the  town  as 
well ;  but  not  children  whose  parents,  or  those  who  stand  in  {oco 
pareniis  to  them,  are  inhabiting  Berkhampriead.    It  cannot  be 
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said,  therefoie,  oertainly,  that  this  school  has  attained  to  any     V.-0.  w. 
such  state  as  that  which  the  founder  himself  intended ;  and  as  to       1865 
getting  anything  like  144  boys  to  take  advantage  of  this  free 
education^  it  appears  that  at  the  utmost  now  there  are  only 
sixty. 

In  this  emergency  hoidBraumlow  has  offered  a  munificent  gift 
to  the  school  of  £4000;  but  he  offers  it  on  this  condition,  that 
exhibitions  be  provided  with,  this  £4000,  which,  taken  at  £3  per 
cent,  would  produce  about  £120  a-year ;  and  he  also  stipulates 
that,  in  that  case,  the  school  itself  shall  provide  £120  a-year  out 
of  its  funds  for  the  purpose  of  exhibitions.  On  that  part  of  the 
case  I  should  not  have  the  slightest  doubt  The  original  scheme 
of  1855  contemplates  exhibitions,  if  the  fonds  should  be  sufficient; 
but  here  is  a  great  improvement  offered  to  the  school  by  this 
donation  of  £4000  towards  the  permanent  increase  of  its  funds, 
which  is  to  be  for  the  permanent  benefit  of  the  school,  if  exhibi- 
tions are  provided  of  the  like  amount.  That  is  an  offer  which  it 
appears  to  me  impossible  for  the  Court  to  decline. 

Thar  remaining  questions  are  these: — ^It  is  proposed  by  the 
governors  that  the  master's  house  and  the  usher's  house  should  be 
improved,  so  that  there  should  be  a  greater  accommodation  for 
boys ;  and  it  is  proposed  to  apply  the  whole  of  this  £4000  in  such 
improvements ;  and  then,  for  the  future,  it  is  proposed  that  there 
should  not  be  any  foundation  boys,  properly  so  called  (that  is  to 
say,  boys  paying  nothing,  and  admitted  gratuitously  to  their  edu- 
cation), but  that  hereafter  all  alike  should  pay  three  guineas — 
that  is  to  say,  all  belonging  to  the  town  or  to  the  neighbouring 
district  dL  Northchureh^  and  that  all  other  scholars  should  pay 
such  sum  as  should  be  fixed  by  the  governors,  and  which  was  con? 
templated  to  be  about  nine  or  ten  guineas. 

That  portion  of  the  supplemental  scheme  is  certainly  a  large 
inroad  upon  the  original  scheme  of  the  founder  of  having  some 
boys  (he  said  144)  who  should  have  an  entirely  gratuitous  educar 
tioD.  On  that  part  of  the  case  I  have  felt  very  considerable 
difficulty.  It  is  exceedingly  probable,  I  think,  that  such  an 
alteration  would  greatly  improve  the  school  by  making  it  a  good 
and  valuable  school,  though  up  to  the  present  time  it  seems  to 
liSTe  been  in  a  state  of  great  abeyance  as  regards  the  benefits 

72  2 
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V.-O.  W.     which  have  been  conferred  on  those  who  have  attended  it.  Neve> 

1865        theless,  I  was  glad  to  find  that  one  gentleman,  who  takes  a  view 

BBmjMF'   adverse  to  the  views  of  the  governors,  says  in  his  affidavit  he  was 

BTTEAD       himself  educated  at  that  school,  and  that  he  received  such  an  edu- 
School  Uaidb.  ' 

cation  as  would  have  fitted  him  for  the  university. 

Now  as  regards  those  who  oppose  any  alteration  whatever,  they 
say :  "  Let  144  free  scholars  be  freely  admitted  from  all  parts  of 
the  world,  and  let  them  be  admitted  in  this  way,  by  being  invited 
by  this  firee  education  to  come  and  lodge  in  the  town,  at  dames' 
houses  and  the  like,  under  such  discipline,  or  absence  of  dis^ 
cipline,  as  prevails  in  such  establishments."    But  they  couple  the 
proposal — as  one  cannot  help  seeing  very  strongly  and  explicitly 
throughout  the  affidavits — ^withthis,  that  it  ought  to  be  something 
for  the  benefit  of  the  people  of  BerkhamjMiead,  in  the  shape  of  a 
commercial  school,  and  ought  not  to  be  a  grammar  school  at  all. 
That  is,  as  I  have  observed,  a  prevalent  view  in  the  affidavits ;  but 
it  is  as  contrary  to  the  view  of  this  founder  as  can  well  be  con- 
ceived;  and  when  they  speak  of  the  astonishment  which  the 
founder  would  have  felt  at  not  finding  144  boys  being  admitted 
gratuitously,  I  am  quite  sure  he  would  be  more  astonished  if  he 
found  that  those  put  on  this  foundation  were  not  to  be  instructed 
in  the  learned  languages.    As  far  as  that  view  is*  put  forward^  I 
cannot  adopt  it  for  a  moment. 

Looking  to  what  has  actually  happened  up  to  the  present  time, 
it  appears  to  me  to  be  an  abundant  compliance  with  the  scheme  of 
the  founder  to  provide  as  follows.  Seeing  that»  from  all  time  as  fisLr 
as  we  have  any  history  about  it,  this  school  has  had  nothing  like 
144  children  coming  into  it  gratuitously,  and  seeing  also  that  the 
only  persons  who  can  come  into  it^  except  through  the  medium 
of  lodging  at  dames'  houses,  or  at  other  lodging-houses  which 
may  set  up  at  Berhhampsteady  must  be  those  who  are  confined  to 
the  immediate  district  (although  it  is  quite  true  that  there  is 
nothing  in  the  original  scheme  which  says  the  immediate  dis- 
trict is  to  be  the  district  benefited),  I  think  that  if  abundant 
provision  is   made   for  all   those  who   can    come  to  take   the 
benefit  of  the  school  gratuitously  from  the  immediate    neigh- 
bourhood, the  Court  would  not  much  regard  the  interest  of  the 
rest  of  the  inhabitants  of  England  who  might  be  sending  their 
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children  to  Berkhampdead  to  lodge  in  places  where  they  would      V.-O.  W. 
be  under  no  discipline  or  charge  whatever  beyond  that  of  the       1S65 
owner  of  the  house,  and  so  brought  to  take  advantage  of  the    Bebxhamf- 
schooL    I  do  not  think  there  would  be  many  such  persons,  nor  sch^^ 

does  experience  show  that  there  have  been.      There  is  some       

evidence  of  a  lady  having  set  up  an  establishment  which  was  dis- 
couraged, and  which,  therefore,  is  said  to  have  been  put  an  end 
to ;  but  with  all  that  has  been  done,  even  including  the  boarders 
and  everybody  else,  we  have  only  sixty  children  in  the  school 
now. 

As  regards  the  master's  house,  I  have  not  the  slightest  doubt  that 
that  is  in  a  state  which,  if  he  is  to  have  boarders  at  all  (and  that 
is  provided  for  by  the  scheme  of  1855),  requires  to  be  thoroughly 
reorganized.  I  cannot  read  the  report  of  Mr.  Mariiny  the  In- 
spector of  Charities,  and  have  any  doubt  that  the  master  is  not 
put  on  a  fair  footing  as  regards  the  reception  of  boarders  if  the 
house  is  to  remain  as  it  is.  The  question  of  how  much  should  be 
spent  is  a  matter  that  requires  more  consideration  at  Chambers 
than  I  can  give  to  it  in  Court.  It  is  contemplated  that  he  should 
have  some  thirty  or  forty  boarders.  It  appears  to  me,  regard 
being  had  to  the  small  funds  of  this  school,  there  may  be  a  great 
deal  of  doubt  as  to  whether  the  enlargement  should  be  on  so  large 
a  scale. 

On  going  over  the  scheme ;  the  conclusion  I  have  come  to  is,  to 
introduce  a  number  not  exceeding  fifty  (I  question  if  the  number 
will  reach  so  many)  of  the  local  children  who  shall  be  free.  Then 
to  say,  if  they  ever  should  exceed  fifty  (to  keep  that  part  of  the 
present  proposed  scheme),  that  those  living  in  the  town  shall 
not  pay  more  than  three  guineas.  Then  to  let  the  governors,  -if 
they  please,  elect  foundation  scholars  not  exceeding  144 ;  and  if  in 
process  of  time  there  should  be  an  improvement  of  the  property, 
let  them  be  provided  for.  The  scheme  as  I  propose  to  amend  it 
ipiill  run  thus : — ^I  take  up  the  supplemental  scheme  at  that  which 
IB  the  important  part,  namely,  as  to  the  appropriation  of  funds.  I 
say  they  are  to  be  applied — 1.  "  In  repairing  and  keeping  in 
repair  the  school-house  and  the  buildings."  2.  "  In  payment  of 
the  yearly  sum  of  £50  as  a  fund  for  the  education  of  the 
poor."    3.  "  In  payment  of  the  salaries  or  stipends  of  the  head- 
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V.-O.  W.     master  and  usher,  and  of  the  allowanoe  for  an  assistanlrmaster, 

1865        and  of  any  retiring  pensions  granted  to  any  head-master  or 

BsEmAXP-   tisher/'    Then  I  add  to  that  clause  3  the  following  words:  **in- 

ScHooL^ASE  <5luding  in  the  salaries  a  payment  of  three  guineas  each  in  respect 

of  fifty  foundation  scholars,  in  the  proportion  of  two  guineas  to  the 

head-master  and  one  guinea  to  the  usher."    They  will  be  paid  for 
out  of  the  funds  of  the  school  just  as  the  others,  to  make  them 
free.     Then,  4.  ^In  proTiding  by  annual  instalments  for  the 
repayment  of  any  sum  or  sums  of  money,"  here  I  say  ''not 
exceeding  in  the  whole  the  sum  of  £      ,"  (that  must  be  filled  up 
at  Chambers),  "  which  may  be  borrowed  by  the  goyemors,  with 
the  authority  of  the  Charity  Commissioners,  for  the  purpose  of 
improving,  enlarging,  or  rebuilding  the  school  buildings,  and  in 
payment  of  the  interest  on  such  principal  loan,"  and  so  forth  as  it 
stands.    Then,  5.  "  In  payment  of  the  stipends  of  the  holders  of 
any  exhibitions."    Then  I  leaye  clauses  B  and  C  as  they  stand. 
Then  I  bring  in,  before  clause  D,  clause  15  of  the  old  scheme  thus 
modified :  ^  The  goyemors  shall  from  time  to  time  elect  founda- 
tion scholars  not  exceeding  144  in  number,  to  be  admitted  into 
the  said  school,  preferring,  in  the  first  place,  children  who  shall  be 
residing  with  parents,  or  with  some  one  in  loco  parentis  at  the  time  of 
such  election,  in  Berkhampstead  or  Northchureh,  or  partly  in  one 
and  partly  in  the  other ;  and  in  default  of  such  children  aforesaid, 
then  the  childi^n  of  parents  throughout  the  United  Kinffdom" 
That  is  the  proyision  for  the  election  of  scholars  not  exoeeding 
144. 

Now,  in  clause  D,  I  proceed  in  this  way : — The  proyiso,.as  it  at 
present  stands,  is  a  proyiso  that  the  Berkhampstead  and  North- 
church  boys  shall  not  pay  more  than  three  guineas,  but  making 
them  all  pay  three  guineas.  That  I  alter  thus :  "  Proyided  that 
foundation  scholars,  whose  parents,  or  the  persons  acting  in  loco 
parentis  to  whom  shall  be  resident  in  Berkhampstead  or  Northchwrchj 
or  partly  in  one  and  partly  in  the  other,  to  the  number  of  fifty  such 
scholars,  and  according  to  the  date  of  their  admission,  shall  be 
admitted  to  and  attend  the  said  school  gratuitously ;  and  if  there 
are  more  than  fifty  such  scholars,  then,  after  the  first  fifty,  at  a 
capitation  fee  of  three  guineas  annually ;  provided  always  that  no 
capitation  fee  shall  be  required  from  boys  who  are  free  foundation 
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8cholan''-*-tiiat  isy  prior  to  the  establishment  of  the  supplemental     V.-O.  W. 
scheme.  1865 

Clauses  E  and  F  will  stand  as  they  are.    Then  clause  G  will    BmiKHAMr- 
haTe  considerable  alteration  :   "  When,  in    the  opinion  of  the  0^"^ 

gofemorsy  the  funds  of  the  charity  shall  be  sufficient"  (here        

I  add  this),  ^  they  shall  make  provision  for  the  payment  of  the 
capitation  fee  in  respect  of  each  foundation  scholar  over  and 
beyond  fifty  Berkhampstead  and  Narthehureh  scholars,  and  without 
any  restriction  as  to  the  residence  of  the  parents,  or  persons  acting 
in  loco  pareniis  to  such  scholars  ^  (that  is,  after  all  these  other 
exhibitions.  I  am  afraid  it  may  be  the  Greek  Kalends,  possibly ; 
but  there  it  is,  if  the  funds  should  ever  increase),  ''so  far  as  the 
funds  will  permit;  and  thereupon  the  foundation  scholars  on 
whose  behalf  such  payments  shall  be  made,  shall  be  free  from  any 
other  capitation  fee  in  respect  of  education  at  the  school"  (of 
course  they  will  pay  everything  else  like  any  other  scholar). 
''The  number  of  such  scholars  shall  not  amount  to  more  than 
144."  That  is  what  I  have  inserted.  Then,  after  that,  they  shall 
be  at  liberty  to  establish  one  or  more  scholarships. 

Then  as  to  the  scholarships  at  the  school,  it  appeared  to  me 
doubtful  whether  I  could  provide  for  them  before  I  had  pro- 
vided for  these  foundation  scholars.  £120  a  year  for  exhibitions 
we  have — ^that  is  to  meet  the  exhibitions  provided  for  by  Lord 
Bnyundow ;  but  I  confess  I  doubt  whether  scholarships  should  be 
added.  These  are  scholarships  that  are  to  be  held  at  the  universi- 
ties. However  that  portion  of  the  scheme  is  in  the  nature  of  a  free 
education,  and  will  come  after  the  other. 

The  alterations,  then,  that  I  have  made  come  to  this — that  I 
provide  for  fifty  firee  scholars ;  and  if  there  should  be  more  than 
fifty  belonging  to  Berkhampsteady  I  provide  for  them  also.  I  do 
not  think  it  necessary  to  provide  for  those  who  shall  be  residing 
with  dames,  and  the  Uke,  and  I  retain  that  provision  which  says 
that  any  boarding  or  lodging  house  must  be  with  the  approbation 
of  the  governors,  for  it  appears  to  me  discipline  cannot  possibly 
be  maintained  in  the  school  unless  some  such  provision  be  ob- 
served. As  regards  the  building,  I  do  not  feel  disposed  to  make 
it  quite  so  large  as  contemplated.  That  will  be  considered  at 
Cliambers. 
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y.-0.  W.        The  scheme  will  go  back  to  Chambers  with  these  alteiations, 
1865        and  the  costs  of  all  parties  will  be  allowed. 


BXBKHAMP-  = 

STEAD 

School  Casb.  Dec.  18.  The  minutes  of  the  decree,  so  far  as  it  related  to 
the  capitation  fee  for  the  masters,  were  settled  in  the  following 
form: — 

"  That  payment  be  made  out  of  the  funds  of  the  said  charity  of  a  capitation  fee 
of  £3  3s.  per  annum  (in  the  proportion  of  £2  2s.  to  the  master,  and  £1  Is.  to  the 
usher)  in  respect  of  foundation  scholars,  not  exceeding  fifty  in  number,  remaining 
with  their  parents,  or  with  some  one  in  loco  parentis  in  Berkhampstead  or  North- 
church,  in  the  Petition  mentioned,  and  which  boys  so  paid  for  shall  be  admitted 
gratuitously. 

**  And  let  144  foundation  scholars  be  elected,  with  preference  of  their  residing 
at  Berkhampstead  or  Northchurch  aforesaid,  with  their  parents  or  posons  in  Uxo 
parentis,  and  provision  be  made  out  of  the  income  so  far  as  the  same,  after  the 
above  provisions,  will  allow  it,  for  capitation  fees  in  respect  of  such  foundation 
scholars. 

**  And  let  no  foundation  scholar  residing  with  his  parents  or  some  one  in  loco 
parentis  in  Berkhampstead  or  Northchurch  pay  more  than  £3  3s.  per  annimi  as  a 
capitation  fee." 
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EDWABDS  V.  MARTIN.  V.^.  8. 

PUicy — DepotU-^BankrupU^y^ Order  and  diapontum^Notiee.  JJS 

Nov.  6. 

Bankers  witli  whom  policies  of  insurance  were  deposited  by  the  assured  as         

secnrity  gave  no  notice  in  writing  to  the  offices,  though  the  secretaries  were 
casoally  made  aware  of  the  fact  of  the  deposit.  The  assured  became  bank- 
rapt  and  died.    On  bill  by  the  assignees, 

Heldy  that  the  policies  remained  in  the  bankrupt's  order  and  disposition, 
and  that  his  assignees  were  entitled  to  the  proceeds,  less  the  premiums  paid 
by  the  bankers* 

[sis  was  a  motioD  for  decree. 

John  CRenn,  in  January,  1839,  and  in  April,  1842,  effected 
policies  of  insurance  on  his  own  life,  in  the  Vietaria  Life  Aa- 
manee  and  Loan  Company,  and  the  Britannia  Life  Assurance 
C(mpanjff  for  the  sums  of  £500  and  £1000  respectively,  and  he 
paid  the  annual  premiums  of  £13  13a.,  and  £21,  which  became 
diie  until  the  month  of  November,  1855,  when  he  was,  on  the 
Uth  of  that  month,  on  his  own  petition,  adjudicated  bankrupt, 
aad  the  PlaintifiGs  were  his  assignees. 

The  Defendants  were  bankers  in  Lombard  Street,  and  with 
them  the  policies  were,  in  August,  1851,  deposited  by  Glenn  to 
secure  a  debt  which  was  due  from  him.  The  deposit  was.  not 
accompanied  by  any  deed  or  memorandum.  Olenn  died  in 
NoTember,  1862,  and  thereupon  the  sums  secured  by  th^ 
poUdes  became  payable.  After  the  bankruptcy  the  Defendants, 
had  as  they  alleged,  paid,  by  Olenn  as  their  agent,  the  premiums 
which  accrued  due,  out  of  their  own  moneys.  The  Plaintiffs 
allied  that  the  policies  were  either  in  the  actual  ownership 
of  Glenn  at  the  date  of  his  bankruptcy,  or  if  they  were  then 
deposited  with  the  Defendants,  the  policies  and  the  sums  secured 
by  them  were  in  the  order  and  disposition,  and  in  the  reputed 
ownership  of  Olenn  at  that  date,  and  passed  to  the  Plaintiffs  as  his 
assignees. 

By  an  order  of  the  Court  of  Bankruptcy,  dated  in  August 


V. 
MABTUr, 
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y.-€.  8.      1863y  recitiiig  that  at  the  time  when  Olenn  became  bankrapt, 
1865       he  had,  by  the  consent  and  permission  of  the  Defendants,  who 

Edwabw  claimed  to  be  the  true  owneis,  in  his  possession,  order,  and  dis- 
position, the  policies  and  the  moneys  thereby  assured,  or  the 
right  to  recover  and  receive  the  same,  it  was  ordered  that  the 
policies  and  the  moneys  should  be  sold  by  the  Plainti£b  for  the 
benefit  of  the  creditors.  Thereupon  an  agreement  was  come  to 
that  the  firstruamed  Plaintiff  and  the  last-named  Defendant 
should  be  trustees  of  the  sums  of  £996  17s.  6d.,  and  £515  Is., 
which  were  recovered  from  the  companies,  in  trust  to  hold  them 
for  the  benefit  of  such  persons  as  should  be  declared  entitled 
thereto;  and  the  Plaintiffs  prayed  for  a  declaration  that  they 
were  so  entitled. 

No  formal  notice  of  the  deposit  was  given  by  either  of  the 
Defendants  to  the  companies,  but  the  Defendant,  Bohert  Mariifi, 
deposed  that  his  recollection  and  belief  were  that  at  an  interview 
between  him,  and  his  solicitor,  and  Otenn,  on  the  29th  of  January, 
1861,  Olenn  stated  that  prior  to  his  bankruptcy  he  had  given 
notice  to  the  companies  of  the  deposit  with  the  Defendants  of 
the  policies,  and  this  evidence  was  confirmed  by  the  Defendants' 
solicitor.  -  The  debt  for  which  the  policies  were  deposited,  and 
which  exceeded  in  amount  the  moneys  secured  by  them,  had 
never  been  paid,  and  the  Defendants  claimed  to  be  entitled  to 
the  sums  received  under  the  policies  in  payment  pro  tanto  of 
the  debt  due  to  them,  and,  at  all  events,  to  be  repaid  the 
premiums  which  they  had  paid. 

The  secretaries  of  the  companies  deposed,  on  the  part  of  the 
Plaintiffs,  that  it  was  the  practice  in  the  offices  of  their  .companies 
to  enter  the  partictdars  of  all  notices  of  assignments  forthwith, 
after  the  receipt  of  them,  in  books  kept  specially  for  that  purpose. 
The  secretary  of  the  Victoria  Company  stated  that  a  verbal 
notice  would  not  be  recognised  by  the  company ;  that  if  a  verbal 
notice  were  given,  the  person  giving  it  would  be  informed  that  no 
attention  could  be  paid  to  it ;  that  a  notice  to  be  recognised,  and 
to  be  of  avail  or  protection,  must  be  in  writing,  and  wotdd  be 
acknowledged;  that  a  memorandum  of  any  oonversatioii  held 
with,  or  remark  made  to,  himself  or  any  clerk  of  the  company 
might  or  might  not  be  made,  as  he  or  the  derk  might  think 
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desirable ;  that  preyioufily  to  the  bankniptcj  of  CHetm  no  notice     v.-a  8. 
that  his  policy  had  been  assigned  or  deposited  with  the  Defen-        i865 
dants  appeared  in  the  books,  or  had  been  given  to,  or  to  any     kdwabdb 
person  on  behalf  of,  the  company ;  that  up  to,  and  for  a  long  time     j^^^ 

after  the  bankruptcy,  Glenn  appeared  by  the  books  to  be  the        

absolute  owner  of  the  policy ;  and  that,  in  fact,  the  first  notice  given 
to  the  company,  and  the  first  appearing  in  the  books,  was  a  letter 
from  Glenn  to  him,  dated  the  1st  of  July,  1859,  stating  that  his 
policy  was  held  by  the  Defendants.  He  recollected,  however, 
haying  heard  Glenn  mention  in  conversation  long  before  that 
date,  that  the  policy  was  in  the  hands  of  his  bankers,  but  he 
could  not  remember  when  such  conversation  took  place,  for,  as 
the  statement  was  merely  a  casual  one  made  in  the  course  of 
general  conversation,  he  neither  paid  particular  attention  to,  nor 
made  any  xnemorandimi  of  it  in  the  books.  In  October,  1854,  a 
bonus  on  the  policy  of  £22  Ss.  was  declared,  and  Glenn  applied 
for  and  received  the  amount 

The  Secretary  of  the  Britannia  Company  stated  that  although 
genially  vmtten  notices  of  any  assignment,  or  dealing  with  a 
policy,  were  given,  yet  if  verbal  notice  only  were  given,  the 
particulars  of  it  would  be  entered  in  the  books,  but  information 
respecting  an  assignment  of,  or  dealing  with,  a  policy  acquired 
casually  in  conversation,  would  not  be  so  entered ;  that  previously 
to  the  bankruptcy  of  Glenn^  no  notice  of  his  policy  having  been 
assigned,  or  deposited  with  the  Defendants,  appeared  in  the  books, 
and  no  written  notice  had  been  given  to,  or  to  any  person  on 
behalf  of  the  company ;  and  that  the  first  notice  was  a  letter  from 
the  solicitors  of  the  assignees  in  March,  1856,  giving  notice  of 
the  bankmptcy.  He  recollected,  however,  that  previously,  on 
Glenn  calling,  in  1853,  to  t^e  up  a  dishonoured  cheque  which 
he  had  given  in  payment  of  the  premium,  he  (in  reply  to  a 
remark  that  to  preserve  the  policy  the  premium  must  be  paid  at 
ouce)  said  that  the  policy  was  in  £act  held  by  his  bankers.  The 
statement  was  merely  a  casual  one  made  in  general  conversation, 
and  no  memorandum  of  it  was  made,  nor  were  any  particulars  of 
it  entered  in  the  books,  but  he  should  have  entered  them,  as 
it  would  have  been  his  duty  to  do,  if  he  had  regarded  such  state- 
ment as  notice  of  a  dealing  with  the  policy. 


124  EQUITY  CASES.  [L.  R 

V.-O.  8.  Mr.  Bacony  Q.C.,  and  Mr.  Swanston^  for  the  Plaiiitiffis  :— 

1865  The  policies  were  allowed  by  the  Defendants  to  remain  in  the 

EDWABD6     order  and  disposition  of  the  bankrupt,  as  no  notice  was  given 
jL^Jmj^     to  the  insurance   companies  of  any  deposit  of  them  with  the 

Defendants;  although  they  might  have,  as  alleged,   advanced 

the  moneys  for  the  payment  of  the  premiums.  The  assignees 
had,  under  the  125th  section  of  the  Bankruptcy  Act  of  1849, 
obtained  an  order  from  the  commissioner  for  the  sale  and  con- 
version of  the  policies. 

Until  a  long  time  after  the  bankruptcy,  Glenn  appeared  to  be 
the  owner  of  the  policies,  and  even  if  he  did  state  in  casual 
conversation  that  the  policies  were  in  the  hands  of  his  bankers, 
it  would  not  have  been  sufficient  notice  to  displace  the  right  of 
the  assignees.  In  re  Hennessy  (1),  Ex  parte  Carbis  (2),  Ex  parte 
Arkwriffht  (3). 

Mr.  Greene,  Q.C.,  and  Mr.  T.  Stevens,  for  the  Defendants : — 

It  is  for  the  assignees  to  prove  that  the  policies  which  were 
in  the  custody  of  the  bankers,  were  in  the  order  and  disposition 
of  the  bankrupt.  Policies  are  documents  which  cannot  be 
in  the  order  and  disposition  of  a  bankrupt,  nor  could  they  be 
recovered  in  an  action  of  trover ;  Otbson  v.  Overbury  (4). 

The  policies  not  being  in  the  bankrupt's  order  and  disposition, 
his  assignees  could  not  recover  them.  Notice  first  applied  to  the 
policies,  and  next  to  the  proceeds  of  them,  but  to  the  policies  the 
assignees  never  had  any  right.  They  could  not  sell  them  because 
they  were  not  in  their  possession.    Ex  parte  Stright  (5). 

The  onus  is  not  on  the  mortgagees  to  shew  that  notice  was 
given,  but  on  the  assignees  to  shew  it  was  not :  Ex  parte  and  In  re 
Stevens  (6),  Smith  v.  Smith  (7). 

In  the  conversation  with  the  secretaries  there  was  a  conveyance 
of  knowledge  which  prevented  the  order  and  disposition  clause 
in  the  Act  of  1849  applying.  Ex  parte  Stright,  Ex  parte  Biff- 
nold(8). 

(1)  1  Con.  &  Law  559,  and  2  Dru.  (6)  2  D.  &  Ch.  315. 
&  War.  555.  (6)  4  D.  &  Ch.  117. 

(2)  4  D.  &  Ch.  354.  (7)  C.  &  M.  231. 

(3)  3  M.  D.  &  De  G.  129.  (8)  3  M.  &  A.  477. 

(4)  7  M.  &  W.  555. 
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Knowledge  is  notice  in  cases  of  reputed  ownership,  Ex  parte     V.-0.a 
Bameti  (1),  Gofo  v.  Lewis  (2),  and  the  knowledge  by  the  secre-        1865 
taries  of  certain  facts,  especially  the  knowledge  by  the  Secretary     edwarm 
of  the  Britannia  Company  of  a  dishonoured  cheque,  and  of  the     i^^^nw 

Defendants  paying  the  premiums,  which   prevented  him   deal-        

ing  with  Olenn  as  the  unencumbered  owner  of  the  policy, 
displaced  the  right  of  the  assignees.  The  neglect  to  make 
any  memorandum  or  pay  attention  to  the  observations  made 
by  the  bankrupt,  did  not  affect  the  rights  of  the  Defendants. 
The  information  acquired  by  the  secretaries  was  not  casual, 
but  given  them  in  the  ordinary  course  of  business.  Thi&te  may 
be  some  distinction  between  the  two  policies,  as  the  evidence 
•of  notice  is  not  so  conclusive  in  the  one  case  as  in  the  other, 
still  it  is  sufficient  to  take  the  policies  out  of  the  order  and 
disposition  of  the  bankrupt.  The  Defendants  are  under  any 
circumstances  entitled  to  be  repaid  the  premiums  paid  by  them, 
with  interest 

Sib  John  Stuart,  V.C. : — 

The  only  question  is  as  regards  notice  to  the  insurance  com- 
panies, and  I  think  the  evidence  shews  that  no  sufficient 
notice  was  given.  It  is,  therefore,  plain,  upon  the  authorities, 
that  the  right  of  the  assignees  to  the  proceeds  of  the  policies 
has  not  been  displaced.  The  Defendants  must  be  repaid  the 
amount  of  the  premiums  which  they  have  paid,  with  interest 
at  £5  per  cent.,  and  the  costs  of  all  parties  must  come  out  of 
thefimd. 

(I)  De  G.  194.  (2)  16  Law  J.  Q.B.  119. 


126  EQUITY  CASES.  [L.  R 


Nov.  16. 


V.-0.8.  HOPE  V.  CAENEGIE. 

1865  Practice^SubstUtUed  Service. 

Sa1»tituted  service  ordered  on  a  solicitor  who  had  acted  for  certain  Defen- 
dants in  transactions  connected  with  the  suhject  matter  of  the  suit ;  the  hill 
also  to  he  served  at  the  residence  of  the  Defendants  ahroad,  where  personal 
service  had  heen  found  impracticahle. 

1  HIS  was  a  motioii  for  Bubstituted  seryioe. 

Adria/n  John  Hope,  the    testator  in   the   cause,  a  domiciled 
Englishman,  had  devised  and  bequeathed  his  real  and  residuary 
personal  estate,  in  England  and  elsewhere,  upon  trust  for  the 
Plaintiff,  his  eldest  son,  an  infiEuit,  on  his  attaining  his  majority, 
with  contingent  gifts  over  to  two  of  testator's  daughters,  EmQjg 
and  HenrieUay  and  had  given  legacies  of  £10,000  each  to  his  said 
two  daughters.     The  testator  died  in  the  month  of   December, 
1863.     For  many  years  before  his  death  the  testator  had  been 
engi^ed  in  litigation  with  his  wife  both  in  England  and  Rrance, 
which  was  still  pending  at  his  death.     On  the  5th  of  Novem- 
ber, 1864,  a  common  decree  for  the  administration  of  the  real 
and  personal  estate  of  the  testator  was  made  in  a  suit  of  Sofe  v. 
Beresford-Hopey  in  which  the  present  Plaintiff  was  Plaintiff,  and 
the  executors  and  trustees  of  the  will  were  the  only  Defendants. 
In   this   suit  a  compromise  of   the   litigation  with   the  widow 
was  carried  out,  with  the  sanction  of  the  Court,  by  a  deed  of 
the  19th  of  December,  1864.    A  large  portion  of  the  testator's 
estate  consisted  of  Austrian,  Bussian,  Dutch,  and  other  stocks  and 
shares,  the  vouchers  of  which  were  in  the  hands  of  agents  in 
Holland  who  had  managed  the  property  for  the  testator,  and  after 
his  death,  for  the  trustees  and  executors.    Other  part  consisted  of 
real  estate  in  Holland  ;  and  there  was  also  real  estate  in  England^ 
and  money  in  the  English  funds.   After  the  administration  decree, 
a  suit  was  commenced  in  Holland,  by  the  testator's  daughter  EmUy^ 
for  the  administration  of  the  real  property  there  situate,  and  the 
personal  property  in  the  hands  of  the  Dutch  agents,  according  to 
the  law  of  Holland. 
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The  present  sapplemental  faill  was  filed  on  the  19th  of  June,     V.^.  s. 
1865,  hj  the  Plaintiff  against  the  widow  and  the  remaining        1865 
children  of   the   testator,  and  also  against  the    executors  and       ^^ 
tnutees,  for  the  purpose  of   obtaining  a  declaration  that  the 
testator  was  domiciled  in  Enghmdy  and  that  the  property,  whether 
in  EdOaiid  or  elsewhere,  passed  by  the  will.    Emily  Hope  (the 
Plaintiff  in  Holland  )  and  Jean  Henry  Hope^  an  infieuit  son  of  the 
testator,  were  residing  with  the  widow  in  Paris,  and  an  order 
for  serrice  out  of  the  jurisdiction  upon  them  and  their  mother 
ivas  obtained     Various  unsuccessful  attempts  were  made  to  effect 
this  service,  and,  on  the  last  of  these,  the  agent  employed  was 
seized  by  the  French  police,  and  dismissed,  after  two  days'  incaroe- 
rntion,  with  a  warning  not  to  repeat  the  attempt,  the  magistrate 
stating  that  he  had  taken  the  copy-bill  to  Mrs.  Hope,  who  had 
translated  it  to  him. 

Mr.  MalinSf  Q.C.,  and  Mr.  Hemming  .moved  ex  parte  for  sub- 
stituted service  upon  a  Mr.  Orover,  a  solicitor,  as  against  the 
widow  and  JESmUy  and  Jean  Henry  Hope. 

The  iacts  in  evidence  in  support  of  the  application  were  as 
follows: — ^Mr.  Grover  (with  a  former  partner)  had  acted  as  Mrs. 
Eope'z  solicitor  throughout  the  litigation  in  the  testator's  lifetime, 
and  he  had  also  acted  for  her  in  arranging  and  carrying  out  the 
compromise  between  her  and  the  executors.  When  the  present 
bill  was  filed  he  was  asked  to  accept  service,  and  in  reply,  on  the 
20th  of  July,  1865,  requested  a  print  of  the  bill  ''  that  he  might 
tell  Mrs.  Hope  something  about  the  suit."  The  print  was  sent, 
and,  on  the  7th  of  August,  Grover  wrote  that  he  had  no  authority 
to  appear. 

It  was  also  proved  that  Orover  had  acted  for  Miss  EmUy  Hope  in 
the  matter  of  her  legacy.  This  had  been  mortgaged  by  her  by  a 
deed  to  which  Orover  was  attesting  witness.  He  also,  on  her 
behalf^  applied  for  payment,  and  approved  the  draft  release  to 
he  executed  on  that  occasion.  The  legacy  was  paid  to  Miss  Emily 
Bope  and  her  mortgagees  in  the  month  of  January,  1865,  and 
Grover  attested  the  execution  of  the  release. 

Upon  these  facts,  with  proof  that  the  Defendants,  EmUy  and 
Jean  Henry  Hope,  were  living  with  their  mother  at  her  house  in 
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y.-0. 8.     Ports,  Bubstituted  service  on  Orover  was  asked  for.  Hope  v.  Hope  (1) 
1865       was  referred  to. 


Hon 
OABmn.        ■'^  Vicb-Chanckllob  made  an  order  that  servioe  upon  Gfrover, 

t(^ther  with  service  at  the  house  of  Mrs.  H<^  at  PariSy  should  be 

good  service  on  the  Defendants,  Mrs.  Hope  and  her  children,  EmUy 
and  Jean  Henry  Hope, 

(1)  4  D.  M.  &  G.  328. 
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RAMSAY   V.   SHELMERDINE.  v.^.8. 

Wm'--Clas^---R€Vocatwnr^C(mvenUm-'Next  of  Kin.  J^ 

Nw.  11, 13. 
Gift  of  residue  upon  trust  to  convert  and  "  divide  the  same  into  as  many         — 

equal  parts  or  shares  as  shall  be  equal  in  number  to  the  number  of  my  children 

living  at  my  decease,  or  bom  in  due  time  afterwards,  or  such  of  them  as  may 

happen  to  have  died  in  my  lifetime,  leaving  issue ;  and  I  give  one  of  such  shares 

to  each  of  my  sons  who  shall  attain  twenty-five  or  die  in  my  lifetime,  leaving 

issue,  and,  on  trust,  to  retain  each  of  my  daughters*  shares,  to  be  settled  to 

their  separate  use,  the  shares  of  those  dying  without  issue  to  go  to  the 

rarvivOTs."     By  his  codicil  the  testator  revoked  all  and  every  provision  in 

his  will  in  favour  of  his  daughter  Eden  or  her  issue  in  her  own  right,  or 

by  right  of  survivorship,  or  in  any  other  manner  whatsoever : — 

HtUj  that  the  children  did  not  take  as  a  class,  and  that  there  was  an 
intestacy  as  to  EUeriB  share ;  but  that  Ellen  was  not  excluded  from  sharing 
as  one  of  the  next  of  kin. 

There  being  four  children,  and  the  heir  having  by  deed-poll  ratified  the 
testator's  will,  in  order  to  make  it  eflFectual  as  to  a  certain  Scotch  estate : — 

Held^  that  the  one-fourth  share  of  the  Scotch  estate  was  imdisposcd  of, 
and  passed  under  the  will  of  the  heir  as  part  of  his  iiersonal  estate. 

Edward  CONNELL,  the  elder,  by  his  mil  dated  the  23rd  of 
April,  1846,  after  giving  certain  legacies  and  an  annuity  to  his 
wife,  gave  all  the  residue  of  his  real  and  personal  estate  upon 
trust  to  convert  the  real  estate,  and  after  payment  of  his  just  debts, 
upon  the  folloi*ing  trusts : — 

"Upon  trust  to  divide  the  same  into  as  many  equal  parts  or  shares 
as  shaD  be  equal  in  number  to  the  number  of  my  children  living 
at  the  time  of  my  decease,  or  bom  in  due  time  afterwards,  or  such 
of  them  as  may  happen  to  have  died  in  my  lifetime,  leaving  la\^ful 
issue ;  and  I  give  and  bequeath  one  of  such  parts  or  shares  unto 
^eh  of  my  sons  who  shall  attain  the  age  of  twenty-five  years,  or 
the  executors  or  administrators  of  such  of  them  as  shall  die, 
whether  in  my  lifetime  or  afterwards,  under  that  age,  lea^•mg 
lawful  issue ;  the  said  parts  or  shares  to  be  paid  to  each  of  my  said 
K>ns  if  and  when  he  shall  attain  the  age  of  twenty-five  years,  or  to 
the  executors  or  administrators  of  such  of  them  as  may  happen  to 
die*  under  that  age,  and  leave  lawful  issue,  with  all  convenient 
si)eed  after  my  decease ;  and  upon  further  trust  that  they  my  said 
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V.-C.  S,      trustees  do  and  shall  retain  each  of  the  shares  of  my  daughters 
1865        who  may  be  living  at  the  time  of  my  decease  of  and  in  the  said 

Bamsay     trust  moneys,  in  order  that  the  same  may  be  invested  for  the 
SHEiiMraDi  E  separate  use  and  benefit  of  each  of  my  said  daughters  in  the 

manner  hereinafter  expressed  and   declared  of  and  concerning 

such  said  several  shares  respectively ;  and  with  respect  to  such  of 
my  daughters,  if  any,  as  may  happen  to  die  in  my  lifetime,  leaving 
lawful  issue,  I  give  and  bequeath  her  or  their  share  or  shares  of 
the  said  trust  moneys  unto  her  or  their  executors  or  administrators, 
the  same  to  be  paid  with  all  convenient  speed  after  my  decease" 
After  certain  provisions  for  maintoiiance,  the  will  proceeded  as 
follows i:  "Provided  always,  that  if  any  of  my  children  being  sons 
shall  die  under  the  ago  of  twenty-five  years  without  leaving  lawful 
issue,  or  being  daughters  shall  die  under  twenty-one  unmarried, 
then  I  give  and  bequeath  the  part  or  share,  parts  or  shares  of 
him,  her,  or  them  so  dying,  of  and  in  the  before-mentioned  trust 
moneys,  and  the  interest,  dividends,  and  accumulations  thereof,  to 
the  sui-vivor   or    survivors  of  them   my  said   children   and  the 
executors  or  administrators  of  such  of  them   as  may   be   dead, 
leaving  la^^'M  issue  living;    such  executors  or   administrators 
nevertheless  to  take  no  greater  or  other  share   than   his,  her, 
or.  their  testator  or  intestate  would  have  been    entitled  to  if 
living." 

By  a  codicil  to  his  will,  dated  28th  of  November,  1846,  the 
testator  proceeded  thus : — 

"  I  hereby  annul,  revoke,  and  absolutely  make  void  all  and  every 
bequest  and  provision  in  my  said  will  contained  in  favour  of  my 
said  daughter  Ellen  or  her  issue,  either  in  her  own  right  or  by 
benefit  of  survivorship,  or  in  any  other  manner  whatsoever  .  .  . 
Now  in  lieu  of  the  bequest  so  made  in  my  said  will  in  favour  of  my 
said  daughter  Elleny  I  hereby  give  to  my  trustees  the  sum  of  £1584 
B  stock  in  the  North  Union  Baihvayr   The  testator  then  declared 
certain  trusts  of  the  stock  in  favour  of  his  daughter  Ellen  and  her 
children,  and  directed  that  in  c^ise  she  left  no  children  living  at 
her  death  the  stock  should  form  part  of  his  personal  estate.     The 
testator  thereby  confirmed  his  will  in  other  respects,  and  added 
the  following :  "  In  witness  whereof,  I,  the  said  JSl  Connelly  have 
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to  this  codicil,  which  I  direct  shall  be  annexed  to  and  taken  as      V.-C.  & 
part  of  my  said  will,  set  my  hand  this  28th  day  of  November,        1865 

1846." 

Tlie  testator  died  the  9th  of  January,  1851,  and  had  at  the 
date  of  his  will  and  at  his  death  four  children  living,  viz. :  Edtoard, 
ISen,  Fanny^  and  Margaret 

At  his  death  the  testator  was  possessed  of  an  estate  in  SeaUand, 

and  Elward  Conndl,  the  younger,  being  advised  that  Ae  sajne 

(lid  not  pass  under  his  £ekther  s  will,  shortly  after  his  father's  death, 

riz^  on  the  4th  of  October,  1852,  by  a  deed  of  that  date,  according 

to  the  forms  of  the  law  of  8coQand,  conveyed  the  estate  to  trustees 

upon  the  tmsts,  and  for  the  intents  and  purposes  of  the  said  nill 

and  codicil  of  the  said  E.  Conndl,  the  elder,  heritably  and  irre- 

d(*eniably,  and  by  the  same  deed  the  said  E.  Connelly  the  younger, 

mtiiied  his  father  s  will  as  well  as  to  heritable  estates  in  Scotland 

as  to  all  other  estates  thereby  conveyed.    The  deed  poll  recited 

that  he  executed  this  deed  out  of  regard  to  his  father's  memory, 

and  in  particular,  because  he  had  resolved  to  falfil  his  father's 

intentions  and  to  ratify  his  will. 

Edward  OonneUy  the  younger,  by  the  joint  operation  of  his  will 
and  codicil  gave  one-fourth  of  his  estate,  including  his  interest  in 
the  Seoleh  estate  to  one  Jane  Evans,  and  the  other  three-fourths 
to  his  sister  Elle%.  He  died  the  30th  of  November,  1857.  The  bill 
was  filed  to  administer  the  estate  of  E  Gannett,  the  elder,  and 
prayed  inter  alia  for  a  declaration  that  the  deed  poll  of  the  4th  of 
Oi-tober,  1852,  was  a  valid  and  binding  deed. 
There  was  also  pending  a  suit  to  administer  the  son's  estate. 
There  were  two  questions  raised  for  the  decision  of  the  Court ; 
first,  whether  the  share  given  to  EUen  by  the  will  and  revoked  by 
the  CO  licil  went  to  the  other  three  children,  or  was  undisposed  of,  and 
pijued  aa  in  case  of  intestacy.  Secondly,  assuming  that  such  one- 
fonrth  share  was  undisposed  of  by  the  will,  whether  consequently 
there  was  not  a  resulting  trust  as  to  the  fourth  part  of  the  Scoteh 
ftrfate  for  the  personal  representative  of  the  son. 

3fr.  Malins,  Q.C.,  and  Mr.  BedwOl,  for  the  Plaintiff:— 

On  the  first  point,  this  was  a  gift  to  a  class,  and  one  share  having 
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V.-C.  S,      been  mthdrawn  by  the  codicil  from  the  operation  of  the  will,  the 
1865        property  was  divisible  among  the  other  children,  who,  in  the  events 
-BxmiLt     ^^^^  happened,  were  three. 
tinw^Lnrnj,      '^^^^  ^*®®  ^^  ^'^^  noarly  identical  with  the  case  of  Sliaw  v. 
—       M^Mahon(l),  in  which  Lord  St  Leonards  held  on  similar  words 
that  the  share  revoked  was  divisible  among  the  other  children. 
Lord  St.  Leonards  adverted  to  the  case  of  Crestcdl  v.  Cheslifn(2),  and 
expressed  his  approval  of  that  decision,  pointing  out  that  in  that 
case  there  was  a  gift  to  the  three  children  noniinatim  as  tenants 
in  common.    The  case  of  Humble  v.  Shore (S)  also  illustrates  the 
distinction.     It  is  clear  the  gift  was  to  a  class,  and  the  residue 
was  divisible  among  all  the  children  of  the  testator  living  at  his 
decease,  except  so  far  as  it  had  been  cut  down  by  the  codicil. 
*  On  the  second  point  the  language  of  the  testator's  will  put  the 

heir  to  his  election,  and  the  heir  elected  to  take  tinder  the  will, 
and  by  the  deed  poll  brought  the  Scotch  real  estate  within  the 
operation  of  the  testator's  will.  The  proper  declaration  therefore 
would  be  that  the  whole,  including  the  Scotch  estate,  was  divisible 
in  thirds,  and  that  Ellen  was  excluded. 

5S  Mr.  Boeon,  Q.C.,  and  Mr.  KarslakCy  for  parties  in  the  same  interest 
AS  the  Plaintiff: — 

The  Court  always  leans  against  such  a  construction  as  leads  to 
an  intestacy.  Here  the  gift  must  be  treated  as  a  gift  to  a  class, 
because  there  is  no  conslcU  that  the  number  of  his  children  at 
the  date  of  his  will  would  be  the  same  as  at  his  death.  At  the 
date  of  the  will  there  were  four,  and  they  all  happened  to  survive 
him,  but  three  might  have  died  in  his  lifetime  and  the  whole 
interest  might  have  vested  in  one. 

In  Harris  v.  Davis  (4),  the  Court  interpreted  nearly  similar 
words  both  in  will  and  codicil,  thus :  That  the  will,  as  operated  ou 
by  the  codicil,  must  be  read  as  if  the  gift  was  not  contained  in  it, 
and  that,  consequently,  the  revocation  enured  for  the  benefit  of  the 
other  devisees  and  legatees.  It  must  be  observed,  too,  in  the 
present  case,  that  there  was  a  survivorship  clause  in  the  will, 
which  was  also  taken  away,  as  far  as  Ellen  was  concerned,  by  the 

(I)  4  Dr.  &  W.  431.  (3)  7  Hare,  247. 

(2)^2  Ed.  123.  (4)  1  Coll.  4 1 0. 
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codicil.  The  ease  of  Bcvlcott  v.  Bovlcott  (1)  proved  the  rule  by  excep-     V.-0.'  8. 
tion.    In  that  ease  there  was  a  gift  to  eight  nephews,  by  name,        1865 
with  a  direetion  in  ease  any  of  them  died  without  children  that  the     'Buoit 
share  was  to  go  over.    By  the  codicil  the  testatrix  revoked  the  trust  ^^^^JJ^ 
as  to  two  shares,  and  it  was  held  that  the  limitations  over  of 
the  shares  were  revoked,  and  that  the  shares  went  to  the  heir 
at  law  and  next  of  kin. 

Shaw  v.  M^Mahan  (2),  taken  in  conjunction  with  the  ease  of 
CrmoeU  v.  Cheslyn  (3),  defines  the  law  of  the  Court,  and  completely 
gorems  this  case.  The  authority  of  the  latter  case  was  con- 
firmed by  Lord  St.  Leonards,  and  was  not  in  any  degree  shaken  by 
Serjeant  HilTs  note  (4). 

On  the  question  of  the  Scotch  property  they  took  the  same  view 
as  the  Plaintiffs,  and  submitted  that  if  there  was  any  doubt 
there  must  be  an  inquiry. 

Mr.  Greene,  Q.C.,  and  Mr.  /.  Pearson,  for  parties  in  the  same  in- 
terest, took  the  same  view  as  the  Plaintiffs. 

Mr.  W.  jJf.  James,  Q.C.,  and  Mr.  Prendergast,  for  the  daughter 


Assuming  that  there  was  an  intestacy  as  to  Ellen's  share,  it 
follows  that  as  Edward  ConneU,  the  I  younger,  only  executed 
the  deed  poll  of  the  4th  of  October,  1852,  in  order  to  confirm 
and  ratify  his  father's  will,  one-fourth  of  the  Scotch  estate, 
though  converted,  remained  in  Edtvard  ConneU,  the  younger 
and  passed  under  his  will  as  personal  estate.  The  purpose  of 
the  deed  was  to  pass  the  legal  interest  in  the  Scotch  estate  so 
&r  as  was  necessary  (but  only  so  far),  for  the  purposes  of  his 
&ther  s  will. 

They  cited  AcJcroyd  v.  Smithson  (5). 

Mr.  Craig,  Q.C.,  and  Mr.  Bound,  in  the  same  interest. 

Sir  Johk  Stuart,  V.C.  : — 
In  the  case  of  Sliaw  v.  M'Mahon  (6),  Lord  St.  Leonards  pointed 

(1)  2  Drew.  25.  (4)  Cited  2  Ed,  125. 

(2)  4  Dr.  &  War.  431.  (5)  1  Bro.  C.  C.  503. 

(3)  2  Ed.  123.  (6)  4  Dr.  &  W.  431. 
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Y.-C.  8.      out  the  difference  between  a  gift  to  persons  of  aliquot  parts  of  a 

1865       fund  and  a  gift  to  persons  as  a  class. 

Bambat         It  appears  to  me  that  on  the  true  construction  of  this  will  the 

BHEUiraDiNi,  S^^  ^^  ^^*  ^  ^  class,  but  is  a  gift  to  each  of  the  testator's  children 

.rr:-       of  one-fourth  part  of  the  testator's  real  and  personal  estate,  in 

separate  shares,  each  child  to  take  a  share,  which  is  dealt  with 

by  the  will  as  the  share  of  that  child.    By  the  codicil  the  testator 

takes  away  one  of  the  shares  from  one  of  the  persons  to  whom  it 

had  been  given  it  by  the  will,  but  does  not  give  it  to  any  other 

person.      The  result,  [therefore,  is,  that  the  share  taken  from 

EUen  remains  undisposed  of,  and  must  be  administered  as  a  share 

as  to  which  there  is  an  intestacy. 

As  a  general  rule,  the  Court  will  struggle  against  an  intestacy ; 
but  in  a  case  where  a  share  is  given  by  the  will,  and  revoked  by  a 
codicil  without  any  words  of  gift  to  any  other  person,  the  Court 
must  hold  that  it  is  undisposed  of,  and,  as  to  such  share,  that 
there  is  an  intestacy. 

The  testator  having  taken  away  by  the  codicil  the  gift  to  Men 

HoMead,  might  have  gone  on  to  say,  "  JEUen  Hcdstead  is  to  take 

no  part  of  my  estate,"  and  had  he  done  so  there  would  have  been 

the  same  perplexing  question  which  this  Court  had  to  deal  with 

in  the  case  of  Lett  v.  Randall  (1),  in  which  the  question  was,  how 

far  the  words  of  the  testator's  will  appeared  to  exclude  his  widow 

from  any  share  in  the  estate  beyond  the  annuity  given  by  the 

will.    There  was  in  that  case  the  same  kind  of  difficulty  which 

came  before  the  House  of  Lords  in  VacheU  v.  Breton  (2),  where 

the  testator  gave  to  two  of  his  children  "ten  shillings  each  and  no 

more."    The  testator  having  used  the  words  "no  more,'*  the  House 

of  Lords  came  to  the  singular  conclusion  that  the  addition  of 

these  words  operated  so  as  to  deprive  the  legatees  of  any  share 

under  an  intestacy.    In  a  note  to  the  report  of  the  case  of  Lett  v. 

Randall  (3),  reference  is  made  to  the  views  of  Lord  LoughboT(mgh^ 

Sir  W.  Grant,  and  Lord  Eldon,  on  this  question.    H  the  testator 

in  this  case  meant  that  his  daughter  EUen  was  not  to  take  any 

part  of  his  estate,  it  would  have  been  easy  for  him  to  say  so  in 

express  terms.     But  he  does  not  so  exclude  her. 

(I)  3  Sm.  &  Giff.  83.  (2)  5  Bro.  P.  C.  51. 

(3)  3  Sm.  &  Giff.  83—90. 
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Therefore  it  seems  to  nie  that  Ellen  Hahiead  is  not  excluded      V.-C.  a 
from  taking  her  distributive  share  under  the  statute.  1865 

The  second  question  is  one  of  great  difficulty.    The  deed  of     Bamsay 
Eiward  Conndl,  the  younger,  ratifies  the  father's  will  as  to  the  real  SHELireaDniE. 

estate,  and  for  the  purposes  of  that  will  it  has  to  be  sold.    There-        

iote,  upon  the  combined  effect  of  that  will,  and  the  deed,  will,  and 
codicil  of  Edward  Connelly  the  younger,  and  having  regard  to  the 
tact  that  the  assets  are  Scotch  estate,  there  seems  to  be  enough  to 
justify  the  Court  in  declaring  that  according  to  the  true  construc- 
tion of  the  will,  one-fourth  part  of  the  residuary,  real  and  pei*sonal, 
estate  of  the  testator,  including  the  Scotch  estate,  was  undisposed 
of;  and  that  one-fourth  part  of  the  Scotch  estate  passed  under  the 
will  oi  Edward  Connell,  the  younger,  as  -part  of  his  personal  estate. 


MixuTEB : — ^Declare  that,  according  t«»  the  true  coDstrnctiou  of  the  will  and  codicil 
i*(  Edward  Connell,  the  elder,  one-fourth  of  the  pixxecds,  from  sale  and  conversion, 
of  his  residuary  real  and  jwrsonal  estate  was  undisposed  of  by  his  will  and  codicil. 

Declare  that,  having  regard  to  the  effect  of  the  deed  of  the  4th  of  October,  1852, 
executed  by  Edward  ConneV,  the  younger,  and  accordhig  to  the  true  construction 
oi  the  wills  and  codicils  of  Edward  ConneU,  the  elder,  and  Edward  ConneU,  the 
younger,  one-fourth  port  of  the  Scotch  estate  was  uudisjiosed  of  by  the  will  and 
cttlicil  of  Edward  Connelly  the  elder,  and  jiasscd  by  the  will  and  codicil  of 
Edward  Connelly  the  younger,  as  part  of  his  personal  estate. 


LAWES  V.  GIBSON.  V.-G  S. 

S^cific  perfaimance — Conditions  of  tale — "  Outgoings  ** — Current  Rent,         .       3J-^ 

Noc,  7. 
On  a  sale  of  leaseholds,  the  conditions  were  that  the  purchaser  should  liave         — 

possession  on  the  14th  November,  1864,  •*all  outgoings  up  to  that  day  being 

cleared  by  the  vendors.*' 

Held^  on  a  bill  by  the  vendors  for  siiecific  jierformanco  that  an  apportioned 

part  of  the  current  rent,  from  the  last  quarter  day  to  the  14th  November, 

was  an  outgoing,  and  must  bo  allowed  to  the  purchaser. 

-DILL  for  the  specific  performance  of  an  agreement.  The 
Pkintiffs  were  the  assignees  in  Bankruptcy  of  William  Dean, 
who  was,  on  the  23r(l  day  of  August,  1864,  adjudicated  bankrupt 
on  his  own  petition.    The  Defendant  was  the  purchaser  of  two 
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V.-C.  S,      lots  of  leasehold  premises  comprised  in  three  leases,  which  the 
1865       Plaintiffs  caused  to  be  put  up  for  sale  by  auction,  subject  to 
Laweb      certain  particulars  and  conditions  of  sale. 

Qwios  ^®  ^^*  ^^*  comprised  premises  which  were  devised  to  William 

— -  Dean,  his  executors,  admim'strators,  and  assigns,  for  a  term  of 
twenty-one  years  from  the  24th  of  June,  1861,  at  the  yearly  rent 
of  £110,  payable  quarterly. 

The  other  lot  comprised  premises  which  were  demised  to  WUliam 
Dean,  his  executors,  &c.,  from  the  25th  of  December,  1862,  for  the 
term  of  twenty-one  years,  at  the  yearly  rent  of  £80 ;  and  also 
premises  which  were  demised  to  William  Dean,  his  executors,  &c., 
from  the  24th  of  June,  1862,  for  the  term  of  twenty-one  years,  at 
the  yearly  rent  of  £100. 

The  particulars  and  conditions  of  sale  contained  the  following 
clause : — "  The  purchaser  shall  pay  immediately  after  the  sale 
into  the  hands  of  the  auctioneer  a  deposit  of  £20  per  cent,  in  part 
of  his  purchase-money,  and  sign  an  agreement  for  payment  of  the 
remainder  on  the  14th  day  of  November,  1864,  at  which  time  the 
purchase  shall  be  completed,  and  the  purchaser,  shall  then  have 
possession  of  the  property ;  all  outgoings  up  to  the  day  being 
cleared  by  the  vendors." 

The  Defendant  became  the  purchaser  of  the  premises  comprised 
in  Lot  1,  for  the  sum  of  £120,  and  in  Lot  2,  for  the  sum  of  £20,  and 
he  paid  deposits  of  £24  and  £4  respectively.    But  he  declined  to 
complete  the  purchase  unless  the  Plaintiffs'  solicitor  either  allowed 
him  or  gave  an  undertaking  to  pay  half  of  the  current  quarter  s 
rent  from  Michaelmas,  which  would  become  due  on  the  25th  of 
December,  1864,  and  he  insisted  that  such  half  quarter's  rent  was^ 
an  outgoing  which  the  Plaintiffs  under  the  conditions  of  sale  were 
bound  to  allow,  and  this  allowance  the  Plaintiffs  declined  to  make. 
The  Plaintiffs  alleged  that  the  half  quarter's  rent  in  respect  of  the 
premises  comprised  in  Lot  2  in  fact  exceeded  the  purchase-money 
of  £20,  agreed  to  be  paid  by  the  Defendant ;  and  that  it  was  never 
intended,  or  contemplated,  by  the  particulars  or  conditions  of  sale, 
or  by  themselves  or  their  solicitors,  that  any  portion  of  the  current 
half  quarter's  rent  should  be  paid  or  allowed  by  them  ;  and  also 
that  the  Defendant  well   knew  this  when  he  entered    into  the 
contract. 
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They  also  alleged  that  on  the  27th  of  December,  1864,  the     V.-C.  S. 
Plaintiffs'  solicitors,  in' order  to  save  expense,  proposed  that  the        1865 
question  should  be  submitted  to  the  decision  of  the  Commis-      Lawbb 
sioner  in  the  bankruptcy;    that  they  subsequently  offered  to     qi^J^ 

leave  the  question    to    any  Queen's  Counsel,  and    that   these        

offers  were  declinecL  An  assignment  of  both  lots  was  made  by 
one  deed  which  had  been  executed  by  the  Plaintiffs  previously  to 
the  first  appointment  which  had  been  made  for  the  settlement  of 
the  purchase,  and  it  was  arranged  that  the  assignment  should 
continue  to  be  held  by  the  Plaintiffs  untiF  the  settlement  of  the 
question  and  the  completion  of  the  purchase  of  Lot  2.  But  in 
January,  1865,  the  Defendant  wrote  to  say  that  he  begged  to 
decline  having  anything  further  to  do  with  the  property.  At  a 
subsequent  interview,  in  order  to  avoid  litigation,  the  Plaintiffs' 
solicitors  offered  to  compromise  the  matter  by  allowing  half  the 
sum  in  dispute,  but  this  the  Defendant  also  declined;  and  in 
February,  1865,  the  Plaintiffs*  solicitors  proposed  to  submit  the 
question  as  to  the  apportionment  of  rent  to  this  Court  on  a  special 
case,  but  this  offer  was  also  declined.  In  consequence  of  the 
execution  of  the  assignment,  and  of  the  refusal  of  the  Defendant 
to  complete  |the  contract,  the  Plaintiffs  applied  to  the  Commis- 
sioner in  Bankruptcy  and  he  directed  that  a  suit  should  be 
instituted  unless  the  Defendant  would  abide  by  the  opinion  of 
Counsel  to  be  taken  in  the  matter.  On  the  23rd  of  February,  1865, 
the  Defendant  wrote,  saying  he  was  perfectly  prepared  to  meet  any 
proceedings  which  might  be  taken,  and  he  wished  it  to  be  dis- 
tinctly understood  that  unless  the  Court  decided  against  him  he 
should  positively  refuse  to  take  the  premises  upon  any  terms. 
The  Plaintiffs  prayed  that  the  Defendant  might  be  decreed 
specifically  to  perform  the  agreement  for  the  purchase  of  the 
premises  comprised  in  Lots  1  and  2,  and  that  it  might  be  declared 
that  the  Defendant  was  not  entitled  to  any  deduction  or  allowance 
in  respect  of  the  half  quarter's  rent  from  the  29th  of  September  to 
the  14th  of  November,  1864,  or  any  part  thereof. 

Mr.  Bacon,  Q.C.,  and  Mr.  Everiit,  for  the  Plaintiffs : — 

Eent  is  not  payable  until  it  has  actually  accrued,  and  it  is  in 
no  sensean  outgoing.   On  the  14th  November  it  was  accruing,  and 
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y.-O.  S.      was  not  due.    Tlie  subjects  to  which  the  term  outgoing  applies  are 
1866        various  and  well  known,  but  it  does  not  apply  to  current  rent.   The 
Laweb       '^ill  ^^'^  not^filed  till  the  contract  was  repudiated. 

V. 

QiBflox.         Mr.  Malinsy  Q.C.,  and  ilr.  Hardy,  for  the  Defendant,  were  called 
upon  only  on  the  question  of  costs.     ^ 

If  the  Defendant  should  have  to  complete  the  contract  he  ought 
to  be  placed  in  the  same  situation  as  if  the  contest  had  not  been 
raised.    It  is  not  a  clear  aise  for  specific  performance. 

Sir  John  Stuart,  V.C.  : — 

I  think  the  Plaintiffs  were  wrong  in  the  construction  which  they 
put  upon  the  terms  of  the  particulars  of  sale  of  this  property.  The 
bill  is  one  for  specific  performance,  and  the  question  is  whether 
or  not  the  Plaintiffs  were  bound  to  clear  off  a  portion  of  the 
rent  which  accrued  in  resj)ect  of  this  property  from  the  29th  of 
September  to  the  14th  of  November,  18G4 ;  and,  according  to  my 
construction  of  the  contract,  the  Plaintiffs  were  clearly  so  bovind. 

The  Plaintifls  are  entitled  to  a  decree  for  specific  j)erformance, 
subject  to  a  declaration  that  they  must  clear  off  the  rent  up  to 
the  14tli  of  November,  1864.     The  only  question  which  remains 
is  as  to  the  costs  of  the  suit.     The  Plaintiffs  having  failed  in  their 
contest  as  to  their  construction  of  the  terms  of  tlie  contract,  the 
ordinary  course  woidd  be  that  they  should  be  ordered  to  pay  the 
costs  of  the  suit — of  a  contest  in  which  they  have  failed.    But 
there  are  other  circumstances  which  make  it  unreasonable  that 
they  should  be   ordered  to  pay  the  Defendant's  costs.     In  the 
first  place,  the  Plaintiffs,  in  order  to  avoid  litigation  in  reference 
to  a  sum  of  only  £18,  offered  to  refer  the  decision  of  the  question 
to  a  Commissioner  in  Bankruptcy,  but  that  offer   was  refused. 
They  then  offered  to  refer  it  to  a  Queen's  Counsel,  but  that  was 
also  refused.    They  then  asked  that  the  question  might  be  dcjcided 
upon  a  special  case,  and  that  was  refused.     The  Defendant  insisted 
upon  having  the  question  submitted  to  this  Com-t  in  its  present 
form,  but  any  of  the  other  modes  offered  by  the  Plaintiff  would 
have    been    more    suitable    in    such    a    case.      These     refusals 
must    be   considered    as   having   a   material  bearing    upon   the 
question  as  to  who  shall  pay  the  costs  of  the  suit.       But    the 
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matter  does  not  rest  there,  for  the  Defendant  having  resisted     V.-C.  8, 
all  those  modes  by  which  he  might  have  obtained  a  settlement  of       1865 
the  question  in  a  short  and  inexpensive  way,  stated  that  he  was       Lawbb 
quite  prepared  to  meet  any  proceedings  which  might  be  instituted,      gib8on. 
and  that  he  should  positively  refuse  to  take  the  premises  ujwn 
any  terms;  and  he  also  said  that  he  was  entitled  to  repudiate  the 
contract  altogether.     He  says  now  that  the  premises  have  been 
empty  and  that  he  has  lost  the  siun  of  £190  thereby.    But  he  has 
lost  it  by  his  own  choice.    He  might  have  esca{)ed  from  that  loss 
fcj-  a  payment  of  the  sum  of  £18.     Under  all  these  circiunstances 
there  must  be  a  decree  for  specific  performance,  with  the  declara- 
tion before  stated,  but  without  costs. 


WOOD  tr.  BARKEK.  v.^.s. 

18C5 


Bankruptcy — Composition — Surety — Secret  barga in — Costs, 

On  a  bill  by  a  iMuikrupt,  who  had  comix)iind(xl  with  his  creilitors  for  eight 
shiliingB  in  t^e  ix)uud,  and  where  baukruptcy  had  Ixjen  annulled,  the  Court 
set  aside,  ^th  costs,  a  secret  bargain,  whereby  the  bankrupt  agreed  to  jiay 
one  creditor  in  full,  in  consideration  of  bis  becoming  surety  for  payment  of  the 
composition  • 

XfllS  bill  was  filed  by  the  Plaintiff  asking  for  an  account  "of 
the  dealings  and  transactions  of  the  Defendant  with  the  Plaintiff 
ance  the  18th  of  January,  18G2." 

The  second  paragraph  of  the  prayer  which  raised  the  material 
question  between  the  parties  was  as  follows : — 

"  2.  That  it  may  be  declared  that  the  Defendant  is  not  entitled 
to  credit  in  account  with  the  Plaintiff  to  any  further  sum  than  a 
composition  of  eight  shillings  in  the  pound  in  resj)ect  of  the  debt  due 
from  the  Plaintiff  to  the  Defendant  at  the  time  of  the  Plaintiff's 
bankruptcy. 

"  3.  That  the  Defendant  may  be  restrained  from  selling  the 
Tiiisold  goods  of  the  Plaintiff  without  his  consent." 

Tlie  Plaintiff,  prior  to  January,  1863,  carried  on  business  as  a 
H«x)llen  nxanufecturer  near  Leeds,  and  in  the  course  of  his  business 
tad  dealings  with  the  Defendant,  who  carried  on  business  as  a 


Nov.  15. 


V. 

Babkeb, 
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V.-0.  S,     cloth  merchant  at  Leeds,  in  partnership  with  his  son,  under  the 
1865       style  of  Messrs.  Barker  &  Son. 

^J^  In  December,  1861,  one  James  Winder  filed  a  Petition  for 

adjudication  of  bankruptcy  against  the  Plaintiff  under  the  Bank- 
ruptey  Act,  1861.     Winders  debt  was  alleged  to  be  £470. 

The  first  meeting  of  the  creditors  was  held  on  the  23rd  of 
December,  1861.  At  this  meeting  the  Plaintiff  offered  his  credi- 
tors a  composition  of  eight  shillings  in  the  pound,  to  be  seoureil 
by  bills  of  exchange  dated  the  23rd  of  December  then  instant, 
and  payable  in  equal  amounts  at  three  months  and  six  months 
respectively,  meh  hitts  to  he  drawn  upon  the  Pluintiff  iy  soriie 
person  as  security,  to  be  approved  of  by  Winder  as  such  petitioning 
creditor,  all  his  costs,  including  the  costs  of  the  action  by  him, 
and  of  the  bankruptcy,  to  be  paid  in  full  by  the  Plaintiff. 

Three-fourths  in  number  and  value  of  the  creditors  present  or 
represented  at  the  meeting  consented,  by  resolution,  to  the 
proposal,  and  the  Court  thereupon  stayed  the  proceedings  in 
bankruptcy  till  the  20th  of  January  following. 

In  pursuance  of  the  arrangement  an  indenture  was  made,  date^l 
the  18th  of  January,  1862,  between  the  Plaintiff  of  the  one  part,  and 
the  persons  whose  names  and  seals  were  aiffixed  (being  creditors)  of 
the  other  part,  which  recited  the  bankruptcy  and  the  proposal  ami 
resolution  of  creditors,  and  went  on  to  recite  that  the  Plaintiff,  in 
pursuance  of  the  proposal,  had  named  the  Defendant  as  the  person 
by  whom,  as  such  surety,  the  said  bills  of  exchange  should  be  drawn 
upon  the  Plaintiff,  of  whom  Winder,  as  such  petitioning  creditor,  and 
the  other  creditors,  had  approved,  as  they  thereby  ax^knowledged. 
It  was  then  by  the  said  indenture  witnessed  that  for  effectuating 
the  said  proposal,  and  in  consideration  of  bills  of  exchange  for  the 
dividend  or  composition  of  eight  shillings  in  the  pound  upon  the 
debts  of  the  parties  thereto  of  the  other  port,  set  opposite  to  their 
respective  names,  they,  the  said  parties  thereto  of  the  other  part, 
released  the  Plaintiff  from  all  demands  in  law  or  equity  hy  reason 
of  any  matter,  cause  or  thing  whatsoever  from  the  beginning  of 
the  world  to  the  date  of  the  indenture. 

The  indenture  y\us  duly  executed  within  the  period  of  seven 
days  from  the  date  thereof  by  three-fourths  in  number  and  value 
of  the  Plaintiff's  creditors,  and  became  binding  on  all  the  creiiitors 


V. 
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under  the  statute.    The  bankruptcy  was  annulled  on  the  20th  of      V.-G.  8. 
January,  1862.     The  indenture  was  filed  on  the  Ist  of  February,        1865 
1862,  and  protection  given  on  the  6th  of  the  same  month.  ^ood  | 

The  seTenth  paragraph  of  the  bill  (omitting  immaterial  passages) 
was  as  follows: — 

"The  Defendant  agreed  to  become  the  Plaintiff's  surety  for  due 
payment  of  the  amount  of  the  composition  on  the  terms  that  the 
Plaintiff  should  deliver  to  the  Defendant  large  quantities  of 
woollen  cloths  with  certain  cashe<l  bills  of  exchange,  and  that  the 
Defendant  should  sell  such  cloths  as  agent  for,  and  on  behalf  of, 
the  Plaintiff,  and  out  of  the  cash  and  proceeds  of  the  bills  and 
sale  of  the  cloths  pay  the  bills  of  exchange  given  in  composition 
for  the  creditors  (other  than  the  Defendant),  and  account  to  the 
Plaintiff  for  the  proceeds  of  the  sale  of  all  such  goo:l8.  The 
Defendant  was  to  sell  the  goods  at  prices  to  be  named  by  the 
Plaintiff,  and  to  retain  for  his  own  benefit  as  profit  any  balance  he 
might  attain  on  sale  of  such  goods  beyond  the  Plaintiff's  price. 
And  out  of  the  moneys  coming  to  the  Plaintiff  in  respect  of  such 
sales  the  Defendant  was  to  deduct  in  the  first  instance  any  moneys 
jdd  by  him  on  the  Plaintiff's  behalf.  Th€  Defendani  further 
r^ired  and  insisted  on  tlie  following  condition  as  part  of  the  terms 
on  tchieh  he  consented  to  execute  the  hereinbefore  stated  indenture^  and 
to  become  such  surety  as  aforesaid^  viz.,  that  the  Plaintiff  should  pay 
infvU  a  cfcW  ilien  due  from  him  to  the  Defendant.  The  Plaintif 
icas  forced  to  consent,  and  consented,  to  the  last-mentioned  condition^ 
and  ace<yrdinffly  accepted  and  delivered  to  the  Defendant  two  bills  of 
exchange  for  £88  15«.,  and  £89  2s.  6d.  respectively.  The  sums 
secured  by  these  bills  of  exchange  respectively  represented  the 
entire  debt  due  to  the  Defendant.  The  Plaintiff,  however, 
chaises  that  the  said  condition  was  illegal  and  contrary  to  the 
provisions  of  the  Bankruptcy  Act,  1861,  and  generally  to  the  law 
of  Bankruptcy,  and  that  the  Defendant  is  not  entitled  in  respect 
f'f  the  debt  so  as  aforesaid  due  to  more  than  eight  shillings  in  the 
Ijonnd.  The  condition  that  the  Plaintiff  should  give  to  the 
defendant  such  acceptances  was  imposed  on  the  Plaintiff  secretly 
and  in  an  underhand  manner,  and  \vithout  the  privity  of  any  of  the 
"ther  creditors  of  the  Plaintiff,  and  in  fraud  of  such  creditors. 

"The  Plaintiff^s  creditors,  including  Winder,  consented  to  receive 
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V.-C.  S.      such  eompositon  of  eight  shillings  in  the  pound  on  their  respective 

1865        debts,  and  to  execnte  the  said  indenture  on  the  faith  and  in  the 

Wood       belief  that  all  the  Plaintiff's  creditors,  including  the  Defendant, 

Bameb.     ^^^  ^  receive  the  said  comix)sition  on  their  separate  debts,  and  no 

further  or  larger  sum.    And  many  of  such  creditors  would  not 

have  agreed  to  accept  the  said  composition  if  they  had  known, 
believed,  or  suspecteil  that  a  creditor  of  the  Plaintiff  to  a  con- 
siderable amount,  viz.,  the  Defendant,  was  to  receive  the  full 
amount  of  his  debt,  and  to  be  preferred  to  and  receive  an  undue 
advantage  as  compared  with  the  Plaintiff's  other  creditors." 

The  bill  alleged  that  the  Defendant  had  received  £1168  V7s.ld. 
on  the  Plaintiff's  account,  and  that  he  alleged  he  had  paid  all  the 
creditors.  Tlie  bill  then  set  out  certain  correspondence,  which 
shewed  that  the  Defendant  insisted  on  being  paid  his  debt  in  full, 
and  refused  to  ac4?ount  on  any  other  terms. 

The  Plaintiff's  affidavit  was  nearly  in  the  terms  of  the  bill 
One  witness,  John  Wade,  a  creditor  of  the  Plaintiff,  deposed  that 
he  refused  to  sign  unless  satisfied  that  the  Defendant  was  to 
receive  the  same  as  the  other  creditors.  That  in  December,  1861, 
he  received  a  letter,  in  which  the  Defendant  stated  he  was  about 
to  receive  eight  shillings  in  the  pound  composition,  and  no  more, 
the  same  amount  as  the.  Plaintiff's  other  creditors,  and  he  there- 
upon assented  to  the  composition. 

The  substantial  defence  to  the  bill  was  set  forth  in  the  11th 
paragraph  of  the  answer. 

"  After  the  Plaintiff's  bankruptcy,  and  during  his  negotiations 
with  his  creditors  to  induce  them  to  accept  the  proposed  composi- 
tion, he  applied  to  several  persons  to  guarantee  the  amount 
thereof;  but  not  succeeding  with  them,  he  at  last  applied  to  me 
(Defendant),  to  guarantee  it ;  but  I  declined  to  negotiate  with 
him  at  all  until  ho  had  obtained  the  consent  of  the  rest  of  hi^ 
creditors  to  the  proposed  composition.  His  solicitor  informed  me 
that  unless  some  respectable  and  responsible  person  offered 
himself  as  surety,  the  creditors  would  never  accept  the  composi- 
tion, and  I  was  at  length  prevailed  upon  by  the  Plaintiff  to 
consent  to  my  name  being  mentioned  by  the  solicitor  to  the 
creditors  as  a  projwsed  surety.  The  Plaintiff,  subsequently,  and 
after  the  passing  of  the  resolution  in  the  3rd  paragraph  of  the  bill 
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mentioned,  and    after  my  said  firm  had  agreed  to  accept  the      y--C.S. 
composition  of  eight  shillings  in  the  pound  on  our  said  debt  of       J^ 
£177  10a.,  informed  me  that  his  other  creditors  would  accept  the       Wood 
composition,   provided  a    guarantee    could  be  obtained  to  the      Barkeb. 
satisfaction  of   Winder;    and,  thereupon,  negotiations  with  me  ^ 

were  renewed  by  the  Plaintifl',  and  I  at  length — but  not  until 
afier  the  said  deed  of  composition  had  been  signed  by  the 
Plaintiff's  creditors — agreed  to  guarantee  to  the  rest  of  such 
creditors  the  payment  of  the  said  composition;  but  I  did  so 
upon  the  express  understanding  and  agreement  with  the  Plaintiff, 
that  in  consideration  of,  and  as  payment  for,  the  risk  and  trouble 
I  should  incur,  as  such  surety,  bills  to  be  (h-awn  by  my  said  then 
firm  of  Barker  &  Son,  and  to  be  accepted  by  the  Plaintiff, 
should  be  delivered  by  him  to  such  firm  for  the  amount  of  twelve 
shillings  in  the  pound  on  our  said  debt,  in  addition  to  the  com- 
position of  eight  shillings  in  the  pound,  which  my  said  firm  had 
previously,  agreed  to  accept." 

In  the  16th  paragraph  he  said : — "  After  the  composition  was 
accepted  by  my  said  firm,  and  after  the  deed  of  composition  was 
signed  by  the  Plaintiff's  creditors,  I  stipulated  with  the  Plaintiff 
as  the  price  of  my  suretyship,  that  he  should  secure  to  my  then  firm 
the  residue  of  the  debt  beyond  the  composition,  and  I  declined  to 
become  his  surety  unless  that  condition  was  complied  with." 

The  answer  further  alleged  that  it  was  at  the  Plaintiff's  request 
the  Defendant  consented  to  become  surety.  The  answer  admitted 
the  application  for  an  account.  It  was  also  alleged  that  several  of 
the  creditors  knew  of  the  arrangement. 

Winder,  in  his  affidavit,  stated  that  the  Plaintiff  had  told  him 
that  the  Defendant  had  refused  to  be  the  guarantor,  unless  the 
Plaintiff  would  pay  his  debt  in  full.  The  Defendant  also  told 
him  (Winder),  the  same  thing,  and  that  he  had  refused  to  be 
surety,  unless  the  creditors  generally  approved,  and  unless  his 
firm's  debt  was  paid  in  full.  He  (Winder)  did  not  disapprove. 
He  (Winder)  thought  that  the  Defendant  had  devoted  a  very 
great  deed  of  time  and  attention  to  the  Plaintiff's  affairs,  and 
considered  that  the  payment  of  the  debt  due  to  his  firm  in 
full  was  no  more  tlian  a  fair  compensation  for  such  risk  and 
trouble. 
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V.-C.  S.  It  appeared  from  the  deed  reciting  the  Defendant's  consent 

1865        to  act  as  surety,  that  he  was  the  second  creditor  who  had  signed. 


V.  Mr.  Kardake^  for  the  Plaintiff,  submitted  that  the  secret  bargain 

BArara.      j^y  which  the  Defendant  secured  to  himself  a  greater  dividend 

than  the   other  creditors,  was  fraudulent  and  void.    He  cited 

Forsyth  on  Composition  (1),  and  the  cases  there  referred  to.    He 

was  stopped  by  the  Court. 

Mr.  Malins,  Q.C.,  and  Mr.  Williamsoii,  for  the  Defendant  :— 

This  transaction  was  not  in  violation  of  the  principle  of  the 
Bankrupt  Act,  because  it  was  one  reaUy  entered  into  for  the 
advantage  of  the  creditors,  and  of  which  they  have  had  the  full 
benefit.  If  the  bankrupt  had  agreed  to  pay  interest  at  50  per 
cent.,  or  if  he  had  offered  a  bonus  of  £200  to  the  Defendant,  no 
one  could  have  objected.  That  the  principal  creditors  knew 
and  approved  of  what  had  been  done,  was  clear  from  Winders 
affidavit.  It  was  clear  that  at  law  such  an  arrangement  was  free 
from  objection. 

Sir  John  Stuart,  V.C.  : — 

Upon  the  principle  laid  down  by  Lord  Udon,  in  the  case  of  Jach 
man  v.  Mitchell  (2),  it  is  impossible  that  this  transaction  can  stand. 

In  this  case,  one  creditor,  without  the  knowledge  of  the  body  of 
the  other  creditors,  gets  more  than  double  the  amount  receiver! 
by  them.  It  is  not,  however,  the  amount  that  vitiates  the 
transaction. 

It  cannot  be  said  that  a  private  bargain,  by  which  one  creditor 
secretly  obtains  an  advantage  for  himself,  is  a  bargain  for  the 
benefit  of  the  other  creditors,  because  the  secrecy  puts  them  to 
this  disadvantage,  that  but  for  the  secrecy  they  might  be  willing 
to  forego  the  guarantee  in  consideration  of  receiving  a  higher 
rate  of  dividend.  It  is  plain  that  the  concealment  prevente  1 
them  from  exercising  this  option. 

It  is  unnecessary  to  consider  what  would  be  the  effect   of  the 
transaction  had  it  been  entered  into  by  a  stranger  and  not  l>y  a 
creditor,  because  no  such  circumstance  exists  in  this  case. 
(I)  Ch.  ix.  (2)  13  Ves.  581. 


Barkw. 


YOLIJ  EQUITY  CASES.  145 

It  must  be  observed,  that  the  Defendant,  in  his  answer,  alleges      V.-C.S. 
that  it  was  not  till  after  the  other  creditors  had  executed  the        1865 
deed,  that  he  agreed  to  become  the  surety  on  the  terms  men-       ^oop 
tioned  in  the  bill ;  but  this  is  manifestly  untrue,  because  the  deed 
itself  recites  that  he  had  agreed  to  become  the  surety. 

There  must  be  a  decree  for  an  account,  and  a  declaration  that 
the  Defendant  is  not  to  be  allowed  in  account  more  than  the 
other  creditors — eight  shillings  in  the  pound. 

Mr.  Karslake  asked  for  the  costs  on  the  principle  of  the 
decision  in  Jackman  v.  Mitchell  (1). 

3f  r.  Molina  contra : — 

In  Mare  v.  Sandfard  (2)  the  Court,  following  the  decision  in 
Jackman  t.  Mitchell^  gave  the  Plaintiff  the  costs ;  but  in  the  late 
case  of  Mare  v.  Warner  (3),  his  Honour,  adverting  to  the  former 
case,  said  he  thought,  on  reflection,  that  public  policy  would  be 
better  maintained  by  giving  a  Plaintiff  who  came  into  Court  with 
such  a  ease  no  costs.  There  ought,  therefore,  in  this  ease  to  be  no 
order  for  costs. 

Sib  J.  STUA.BT,  V.C.  :— 

The  Defendant  having  made  an  untrue  statement  in  his  answer, 
ought,  on  the  ground  of  public  policy,  to  pay  the  whole  costs  of 
the  suit.     The  decree  will  follow  that  in  Jackman  v.  Mitchell. 


MARTIN  V.  LONDON,  CHATHAM,  AND  DOVER  V.-C.S. 

RAILWAY  COMPANY.  iscs 


Lands  Clauses  Consolidation  Act  (S  j-  9  Vict.  c.  18,  ss.  85,  87,  108,  110)—  Nov.  3, 4,  &  G. 
Equitable  Mortgagees.  """^ 

A  railway  company,  with  full  notice  of  an  equitable  mortgage,  instead  of 
pfoceeding  under  the  mortgage  clauses  of  the  Lands  Clauses  Act,  served  the 
notices  only  on  the  mortgagors,  made  a  deposit,  executed  bonds  to  the  mort- 
gagors and  mortgagees,  under  the  85th  section,  and  subsequently  summoned 
a  jury,  ^ho  assessed  the  compensation.  The  mortgagees  were  not  parties  to 
tie  inqtury,  though  they  were  aware  that  it  was  pending : — 

HM^  that  the  mortgagees  were  not  bound  by  the  proceedings. 

(1)  13  Ves.  581.  (2)  2  Giff.  299.  (3)  3  Giff.  100. 

Voul.  L,  2 
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y.^.  Sb  On  a  bill  by  the  equitable  mortgagees  the  Ck)uit  declined  to  direct  a  fresh 

1865  valiiation,  but  under  the  87th  section  of  the  Zamb  Clause*  Ad  applied  the 

wy«/  fund,  which  the  Lord  Justices  had  ordered  to  be  treated  as  a  deposit  under  the 

Masiin  85th  section,  in  satisfaction  of  the  mortgage. 

Obathakp  1  HIS  was  a  motion  for  decree.  The  bill  was  filed  by  Messrs. 
Bailwat  Co.  Martin,  Bankers^  of  Lombard  Street^  against  the  IxmcZon,  Chaiham, 
d:  Dover  BaUway  Company ,  and  also  against  Sdiomia  Sterne  and 
John  Lane,  who  had  formerly  carried  on  business  as  whedwrights 
on  certain  premises  which  had  been  taken  by  the  company  for  the 
construction  of  the  railway. 

In  1859  Sterne  carried  on  the  business  of  a  wheelwright  in 
NewingUm  Caueeway,  on  the  premises  of  which  he  was  lessee.  In 
May,  1859,  he  deposited  the  title-deeds  of  the  leasehold  with  the 
Plaintiffs,  who  were  his  bankers,  together  with  a  memoiandom 
stating  that  the  deposit  was  to  secure  any  balance  that  might 
become  due  upon  the  leasehold,  the  plant,  and  fixtures* 

In  December,  1860,  or  January,  1861,  Sterne  took  Lane  into 
partnership,  and  it  was  agreed  between  the  partners  that  the 
leasehold  premises,  plant,  &e.,  should  form  part  of  the  partnership 
property  subject  to  the  Plaintiffs'  claim.  The  new  firm  continued 
the  banking  account  with  the  Plaintiffs. 

Subsequently  Lane  filed  a  bill  against  Sterne,  and  by  the  decree 
in  the  cause,  the  partnership  was  dissolved  as  from  the  24th  of 
February,  1862.  The  ordinary  accounts  were  directed,  and  a 
receiver  appointed.  At  this  time  a  large  balance  remained  due 
to  the  Plaintiffs  on  their  security.  The  company  served  notice 
to  treat  on  Sterne  and  Lane,  but  no  notice  to  treat  was  ever  serred 
on  the  Plaintiffs. 

The  premises  in  question  were  within  the  compulsory  powers  of 
the  railway  company,  and  a  negotiation  was  opened  in  October, 
1862,  between  the  company  and  Messrs.  Sterne  &  Lane  and  the 
receiver,  for  the  purchase  of  the  premises,  in  the  course  of  which 
the  solicitors  of  the  company,  having  been  informed  that  the 
Plaintiffs  were  equitable  mortgagees  of  the  premises,  wrote  to  the 
Plaintiffs'  solicitor  to  know  the  amount  of  the  PlaintifiEs'  claim,  in 
reply  to  which  letter  the  Plaintiffs'  solicitor  wrote  as  follows : — 

"  Dear  Siks,— I  have  received  your  letter  of  the  11th  of  October, 
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1862.    If  you  have  not  been,  you  should  have  been,  made  aware  that  V.-C.  S. 
there  is  a  suit  now  pending  in  Chancery  before  his  Honour  Vice-        1865 

Chancellor  Stuarty  in  which  John  Lane  is  Plaintiff  and  Sdiomia  uaxfsx 

Sterne  is  Defendant.    The  number  in  the  raster  book  seems  to  be  xtanxxK 

1862,  L,  No.  1,  and  under  which  an  order  has  been  made  for  the  Chathait. 

AND   D(yWK 

dissolution  of  the  partnership  between  Sterne  and  Lane^  and  for  the  Railway  Go. 
appointment  of  a  receiver,  and  the  receiver  is  in  possession  of  the  '"^ 
premises.  It  is  quite  certain  that  neither  Mr.  Lane  or  Mr.  Sterne 
have  power  to  contract  and  agree,  and  whether  the  receiver  has 
(subject  to  the  interest  of  Messrs.  MaHin\  is  a  question  for  your 
consideration.  My  clients  have  the  title-deeds,  and  are  equitable 
mortgagees  to  secure  the  repayment  of  the  sum  of  £6799  68.  2d., 
and  they  are  not  willing  to  sell  a  part  of  the  manufactory,  but 
require  that  the  whole  should  be  purchased  by  the  company." 

On  the  10th  of  September,  1863,  the  company,  requiring 
immediate  possession  of  the  premises,  deposited  in  the  bank  to  the 
account  of  John  Lane  and  others  £4200,  the  amount  of  the  valuation 
under  the  85th  section  of  the  Lands  Clauses  ConsoUdatian  Act,  and 
gave  a  bond  to  Messrs.  Sterne  &  Lane  and  also  a  bond  to  the  Plain- 
tiffs, with  conditions  in  the  usual  form.  Having  given  the  bonds 
and  made  the  deposit,  the  company  entered  on  the  premises  and 
ousted  the  receiver  appointed  in  the  cause  of  Lane  v.  Steme'.  An 
injunction  was  thereupon  applied  for  in  the  suit  of  Lams  v.  Steme^ 
and  granted  against  the  entry  of  the  company. 

Certain  proceedings  then  took  place  between  the  railway  com- 
pany and  the  parties  to  the  suit  of  Lane  v.  Stemey  which  resulted 
in  an  arrangement  that  the  company  should  be  at  liberty  to  proceed 
with  the  inquisition,  on  the  additional  sum  of  £4200,  making  ialto- 
gether  £8400,  being  paid  into  Court  to  the  credit  of  the  cause 
of  Lane  v.  Sterne,  to  an  account  entitled  Ex  parte  the  London, 
Chaihamy  &  Dover  BaUway  Company.    This  was  accordingly  done. 

On  the  30th  of  November,  1863,  the  inquiry  took  place,  and  the 
compensation  was  assessed  at  £7550  lOs.,  of  which  £3500  was  for 
the  value  of  the  leasehold,  exclusive  of  plant,  and  the  balance  for 
plant,  fixtures,  and  goodwill.  The  Plaintiffs  had  taken  no  part  in, 
and  had  been  served  with  no  notice  of  any  of  the  proceedings  in 
the  suit  or  upon  the  inquiry,  but  it  was  admitted  that  they  were 
aware  of  the  fact  that  an  inquiry  was  pending. 

L2  2 
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y.^.  &      ]    On  the  18th  of  December,  1863,  the  Plainti£&  filed  their  bin 
1865       iigainst  the  company,  and  Messrs.  Sterne  it  Lane^  and  on  the  21st 
j^^^^     of  December  obtained  an  injunction  restraining  the  company 
«•         from  further  pulling  down  the  premises,  itc,  until,  the  purchase- 
Ghathau,    money  and  compensation  payable  to  them  should  have  been 
itAiLWATCk^.  ascertained  and  paid.    On  appeal,  the  injunction  was  sustained, 
'""^       and   on   an  application  by  the  company,    the   Lords  Justices 
on  the  9th  of  February,  1864,  ordered  the  £8400,  which  ms 
then  standing  to  the  credit  of  the  cause  of  Lane  t.  /Sfeme,  to 
an    account  entitled  Ex  parte   the  Lwidon^  Chaiham^  dt  Boater 
BaUway  Company,  to  be  carried  over  to  the  credit  of  the  matter 
entitled  ''  Ex  parte  the  London,  Chaiham,  &  Dover  BaUway  Com- 
pany.    The  account  of  John  Lane,  Sdiomia  Sterne,  J.  J.  and  £. 
Martin.''  The  £8400  so  carried  over  to  be  treated  as  a  depoeii  by  my 
of  security  under  the  8oth  section  of  the  Lands  Clauses  Consoiidaim 
Act,  1845.'*    The  order  was  to  be  without  prejudice  to  the  questions 
between  Lane  and  Sterne  and  the  company. 

The  bill,  in  addition  to  the  prayer  for  an  injunction,  prayed  an 
account  of  what  was  due  to  the  Plaintiffs  on  their  security ;  that 
the  amount  due  to  the  Plaintiffs  on  their  security,  together  with 
costs,  or  such  costs  as  the  Court  should  think  fit,  might  be  paid 
out  of  the  purchase  or  compensation  money  payable  by  the  com- 
pany in  respect  of  the  premises  and  plant ;  that  the  purchase- 
money  and  compensation  might  be  ascertained  under  the  Lands 
Clauses  Consolidation  Act,  or  in  such  other  manner  as  the  Court 
should  direct ;  that  the  sum  of  £8400  so  carried  over,  or  a  suflScient 
I>art  thereof,  might  be  applied  in  payment  of  the  Plaintiffs'  claim ; 
that  if  necessary  the  premises,  &c.,  might  be  sold,  and  the  pro- 
ceeds applied  in  payment  of  the  Plaintiffs*,  claim ;  and  that  the 
company  might  pay  the  costs  of  the  suit. 

.  The  company,  by  their  answer,  submitted  that  the  sum  of  £8400 
was  in  fact  or  under  the  order  of  the  Lords  Justices  of  the  9th  of 
February,  1864,  to  be  treated  as  a  deposit  by  way  of  security 
under  the  85th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  that  on  payment  of  the  sum  found  by  the  jury  this 
deposit  belonged  to  the  company.  They  further  submitted  that 
the  Plaintiffs  were  bound  by  the  verdict. 
It  was  contended  by  the  Plaintiffs,  but  denied  by  the  Defendant, 
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that  the  company  had  so  altered  the  character  of  the  property  as      V.-C.  S. 
materially  to  interfere  with  any  fresh  valuation  by  a  jury.  1865 

Tliere  was  some  conflict  of  evidence  whether  the  Pkintiffs'  charge      ikiABTrx 
extended  to  the  whole  property,  and  included  the  advances  sub-     .^o^^^ 
sequent  to  the  partnership.     The  weight  of  evidence  was  held  by    Chatham, 
the  Court  to  b3  in  the  Plaintiffs'  favour.  Railway  Co. 

Mr.  Greene,  Q.C.,  and  Mr.  T.  Stevens,  for  the  Plaintiffs: — 

The  Plaintiffs  are  equitable  mortgagees,  who  have  proved  their 
security,  and  now  claim  to  have  their  debt,  interest,  and  costs  paid     • 
out  of  the  fund  in  Court. 

The  company,  it  is  admitted,  were  aware  of  the  Plaintiffs*  mort- 
gage, and  might  have  proceeded  either  under  the  108th  section  of 
the  Lands  Clauses  Consolidation  Act,  by  redeeming  the  mortgage, 
or,  in  case  the  land  were  of  less  value  than  the  mortgage  debt, 
then  under  the  110th  section.  Had  they  taken  this  course  no 
difficulty  would  have  arisen. 

It  is  clear  both  on  principle  and  authority,  Banken  v.  The  East 
India  Dock  Company  (1),  that  the  Plaintiffs  were  not  bound  by 
what  took  place  before  the  jury  ;  and  the  law  was  so  stated  by  the 
Court  at  the  hearing  of  this  case  before  the  L^rds  Justices.  They 
must,  therefore,  be  entitled  to  one  of  two  things  :  either  to  have  a 
fresh  inquisition  before  a  jury,  or  to  have  the  money  in  Court 
applied  in  satisfaction  of  their  claim.  But  the  company  have,  so 
dealt  with  the  property  that  it  would  be  next  to  impossible  to 
have  a  re-valuation  of  the  Plaintiffs'  security. 

In  this  state  of  things  the  Plaintiffs  were  entitled,  under  'the 
87th  section  of  the  8th  Vict.  c.  18,  to  have  the  moneys  paid  in 
applied  in  satisfiaction  of  their  claim.  By  the  latter  part  of  that 
section  it  is  provided  that,  if  the  condition  of  the  land  be  not  fully 
performed,  "  it  shall  be  lawful  for  the  Court  to  order  the  same  to 
be  applied  in  such  manner  as  it  shall  think  fit  for  the  benefit  of 
the  parties  for  whose  security  the  same  shall  have  been  so  depo- 
sited." It  was  clear  the  Plaintiffs  were  the  persons  for  whose 
security,  though  informally,  the  deposit  had  been  made,  and  the 
performance  of  the  condition  having  become  impossible,  were  now 
<3ntitled  to  be  paid  out  of  the  fund. 

(1)  12  Beav.  298. 
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y.-O.  S.  Mr.  McdinSy  Q.C.,  and  Mr.  Kekewich,  for  the  company : — 

1866 

*-vw  The  policy  of  the  Legislature  has  always  been  to  give  to  the 

9^  person  in  possession  of  land,  or  entitled  to  the  receipt  of  the  rents 

J^JJ^JJ*     and  profits,  the  power  of  contracting  with  railway  companies.    The 

4^jP^^  words  of  the  7th  section  of  the  Lands  Clauses  Consolidaium  Ad, 

are  general,  and  authorize  all  persons,  whether  tenants  in  tail, 

married  women,  &c.  &c.,  and  all  parties  for  the  time  being  entitled 

to  the  receipt  of  the  rents  and  profits,  to  sell  and  convey,  not  only 

on  behalf  of  themselves,  but  on  behalf  of  all  parties  entitled  in 

remainder,  reversion,  or  expectancy,  or  in  defeccsanee  of  the  estates 

of  such  parties.    There  was  nothing  imreasonable  in  this,  because 

the  Legislature  assumed  that  men   would  act  on  the  ordinary 

motives  ^that  influence  mankind,  and  that  it  would  be  for  the 

interest  of  the  persons  having  these  limited  interests  to  make  the 

most  of  the  property.    A  mortgagor  in  possession  was  within  the 

class,  because  he  had  an  estate  which  might  be  defeated  by  the 

entry  of  the  mortgagee.     The  possession  of  the  rents  and  profits 

was  the  test  adopted  by  the  Act. 

Of  course,  in  case  of  a  fraudulent  use  of  the  power  vested  in 
persons  having  limited  interests,  this  CJourt  would  interfere. 

In  this  particular  case  no  un&ir  advantage  had  been  taken  by 
the  company.  The  mortgagees  knew  what  was  going  on,  and  by 
allowing  the  mortgagors  to  remain  in  possession,  must  be  taken  to 
have  acquiesced  in  the  proceedings  between  them  and  the  com- 
pany, and  to  have  constituted  the  mortgagors  their  trustees.  K 
the»Court  were  to  hold  that  the  persons  in  possession  could  not 
bind  persons  entitled  in  defeasance,  it  would  defeat  the  whole 
policy  of  the  Act. 

The  110th  section  has  no  application  to  a  case  where  the  mort* 
gagees  wilfully  allowed  the  mortgagors  in  possession  to  deal  with 
the  company,  and  the  case  cited  of  Banken  v.  The  East  India  Ckm- 
pany(l)  was  decided  on  the  114th  section,  and  had  no  application 
to  the  question  now  before  the  Court. 

On  the  whole  case  the  Plaintifis  are  bound  by  what  has  taken 
place;  but  even  if  they  are  not,  the  only  thing  that  can  be 
now  done  is  to  proceed  a  second  time  under  the  Act    in  the 

(1)  12  Beav.  298. 
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oidinary  way — ^viz^  either  before  a  jury,  or  by  arbitration.     Those     V.-0. 8, 
are  the  only  two  modes  by  which  the  value  of  land  taken  by  the        1865 
company  under  their  compulsory  powers  can  be  ascertained.    This     MARrm 
Court  has  no  jurisdiction  to  direct  an  inquiry  at  Chambers,  as  had     lo,^^ 
been  suggested.  *  Chathak, 

In  point  of  fact,  what  the  company  has  done  has  been  done  Bau^wat  Oo. 
under  the  sanction  of  the  Court. 

It  is  asked  to  direct  payment  of  the  Plaintiffs*  debt  out  of 
the  fond  in  Court;  but  that  money  has  been  paid  in  as  security 
for  the  performance  of  the  condition  of  the  bond.  On  performance 
of  that  condition,  viz.,  the  payment  of  the  amount  assessed  by  the 
jury,  the  company  will  be  entitled  to  be  repaid  the  deposit;  and 
the  Court  has  no  jurisdiction  to  apply  it  in  the  manner  suggested. 

Mr.  Shdbeare,  for  the  Defendant  Sieme,  asked  for  an  inquir}" 
as  to  the  amount  of  the  Plaintiffs*  claim,  and  of  the  security  on 
which  it  was  charged. 

Mr.  Biieon,  Q-C,  and  Mr.  A.  K  MtHer,  for  the  Defendant  Lane, 
also  asked  Yor  an  inquiry,  on  the  ground  that  part  of  the  premises 
taken  was  not  subject  to  the  Plaintiffs'  claim. 

Sib  John  Stuabt,  V.C.  :— 

It  has  been  contended  that  the  Plaintiffs,  being  equitable  mort- 
gagees^ are  bound  by  the  verdict  of  the  jury.  It  has  also  been 
contended  that  the  mortgagees  are  bound,  because  before  the 
company  were  permitted  to  exercise  their  rights,  the  matter  had 
been  four  tiines  under  the  consideration  of  this  Court.  But  an 
injunction  was  granted  against  the  exercise  of  the  compulsory 
powers  of  the  Company,  which  was  not  dissolved  until  there  had 
been  paid  into  Court  a  sum  of  money,  which  the  Lords  Justices 
have  directed  me  to  consider  as  having  been  paid  in  under  the 
85th  section  of  the  Lands  CXau$e$  ConsolidaUon  Ad. 

The  mortgagees  were  not  parties  to  the  proceedings  before  the 
jury,  although  the  company  had  full  notice  that  the  property 
vas  in  mortgage. 

The  Lands  dauees  (hneoUdatian  Aety  in  a  series  of  enactments, 
provides  the    mode  by  which  property  in    mortgage    may  be 
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V.-O.S.     redeemed.    But  in  the   face   of  these  enactments,  the  railway 
1865        company  and  the  mortgagors  thought  proper  to  obtain  the  verdict 
-Maxus      of  *  j^^  awarding  compensation  to  the  mortgagors.    These  pro- 
ThbI^ndok  ^^^^^^^^f  ^  I  understand,  the  Lords  Justices  considered  wholly 
OuATHAM,     irregular,  and  in  no  wise  binding  on  the  Plaintiffs. 
lUiLWAT  Co.      The  Plaintiffs  having  proved  their  security,  and  having  proved, 
"^        in  my  opinion,  that  the  whole  of  the  leasehold  property  taken  by 
the  company  is  included  in  their  security,  the  question  is  whether, 
as  against  the  company  and  the  mortgagors,  they  (the  Plaintifis) 
are  entitled  to  have  their  claim  satisfied  under  the  provisions  of 
that  order  which  directed  that  the  money  in  Court  should  stand  as 
security  under  the  85th  section  of  the  Act. 

By  the  bond,  the  company  are  bound  to  pay  the  sum  therein 
mentioned  as  a  security  for  payment  of  the  compensation  which 
might  be  awarded  to  the  Plaintiffs.  Probably  the  Lords  Justices 
contemplated  that  there  might  be  an  attempt  to  have  another 
inquiry,  and  that  another  jury  might  have  to  assess  the  value, 
the  former  proceedings  having  been  irregular. 

During  their  possession,  the  company  have  so  dealt  with  the 
property,  and  have  so  altered  it,  that  it  must  be  difficult  now  to 
ascertain  what  was  the  value  of  it  at  the  time  when  they  took 
possession.  But  even  if  it  could  be  ascertained,  the  inquiry  would 
occasion  great  delay  and  expense,  with  a  great  risk  of  miscarriage 
before  a  jury. 

Moreover,  from  the  course  taken  by  the  company  in  issuing  their 
warrant  in  defiance  of  the  Plaintiffs'  rights,  they  are  not,  in  my 
opinion,  at  liberty  to  insist  on  a  further  inquiry. 

It  is  not  necessary  to  decide  how  far  Lane  and  Stemg  are  bound 
by  what  has  been  done.  The  question  to  be  decided  ia,  what  is 
to  be  done  with  the  money  which  has  been  paid  into  Court  ? 

The  language  of  the  87th  section  of  the  Lands  CXauees  Ckmsdi- 
datum  Ad,  as  to  the  bond  given  by  way  of  security,  is  somewhat 
peculiar;  but  I  am  relieved  from  any  difficulty  because  the 
order  declares  the  deposit  to  be  by  way  of  security  for  the  mort- 
gagors and  mortgagees. 

I  have  no  doubt  that  Mr.  Jjane  could  not  have  redeemed  without 
paying  the  whole  amount  of  the  debt  due  to  the  mortgagees  either 
from  Lane  or  from  Sterne  and  Lane  jointly.    There  is  great  com- 
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plication  and  confusion  in  the  proceedings.    But  I  cannot  see      V.-G.  S. 

mj  way  to  any  other  oonclnsiony  than  that  the  fund  in  Court  is        1865 

appKcable  primarily  to  satisfy  the  mortgagees.  Mamk 

There  must  be  an  account  of  what  is  due  to  the  PhiintifTs  for       ,  •• 

London. 

principal,  interest,  and  costs  upon  the  security  in  the  pleadings    Chatham. 
mentioned,  and  an  order  that  what  shall  be  certified  to  be  due  to  Kailway  Co. 
them  for  principal,  interest,  and  costs,  be  paid  out  of  the  sum  of  ' 

£8100  and  accumulations  standing  in  the  matter.  Direct  that  the 
Wance,  if  any,  shall  remain,  subject  to  such  application  as  the 
Defendants  (the  mortgagees  and  the  company),  or  either  of  them, 
may  be  advised  to  make  in  respect  thereto. 
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M.B.  J)E  flOGHTON  V.  MONEY. 

^^^y^  Pwxhaaer  for  value —  Voluntary  (igreemerU — Canedlatian, 

Nov,  22; 

2>0e.  6.  A  purchaser  for  value  of  an  interest  in  land  cannot  require  a  Yoluntary  deed 

^—  or  agreement  affecting  the  estate  to  be  delivered  up  to  him  to  be  cancelled. 

1  HE  parties  to  this  suit  were  all  officers  of  the  6th  Tower  Hamlets 
Bifle  Volunteers,  the  Plaintiff,  Sir  Henry  de  Hoffhton,  being  the 
Honorary  Colonel ;  the  Defendant,  George  Henry  Money,  the 
Lieutenant-Colonel ;  the  Defendant,  St.  Pierre  BvUer  Hook,  one  of 
the  captains ;  and  the  Defendant,  George  Cotton,  an  ensign. 

Cotton  carried  on  business  as  a  victualler  at  the  "  Royal  Stan- 
dard "  tavern,  Hoxton,  in  the  immediate  neighbourhood  of  the 
head-quarters  and  drill-hall  of  the  regiment.  Adjoining  the  tavern, 
and  also  the  drill-hall,  w  as  a  triangular  piece  of  ground,  a  little 
under  half  an  acre  in  size.  In  1861,  Cotton  became  the  purchaser 
of  the  residue  (thirty-five  years  from  the  2nd  June,  1862)  of  a  term 
in  this  plot,  at  the  price  of  £500 ;  the  rent  being  a  peppercorn. 
The  plot  was  very  suitable  for  a  drill-ground  for  the  regiment,  and 
for  the  erection  of  a  mess-room  ;  and  between  August,  1861,  and 
the  beginning  of  March,  1862,  negotiations  went  on  between  the 
Plaintiff  and  the  Defendants,  Money  and  Cotton,  for  the  purchase 
of  it  for  these  purposes.  A  day  had  been  fixed  for  the  completion 
of  the  purchase,  when  an  entire  stop  was  put  to  the  arrangement 
by  a  letter  ^-ritten  by  Cotton  io  Money  on  the  11th  of  March,  1862. 
This  letter  was  partly  in  the  following  terms : — 

**  I  wish  you  and  the  officers  of  the  6th  Tower  H!amlets  Eifles 
clearly  to  understand  that  it  was  always  my  intention  and  wish 
that  the  regiment  should  enjoy  the  use  of  that  piece  of  ground  at 
my  expense,  and  for  the  period  of  my  lease,  if  the  regiment  should 
exist  so  long;  and  that  I  would  build  for  the  use  of  the  regiment  a 
mess-room.  Of  course  it  was  not  my  intention  to  part  with  the 
lease  itself,  and  in  case  the  regiment  should  cease  to  exist  before 
the  termination  of  my  lease,  or  in  case  the  regiment  should  not 
require  the  ground,  then  in  either  of  these  cases  it  would  return  to 
me  as  the  owner  of  the  lease. 
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"  Now,  to  terminate  all  misunderstanding  upon  the  point,  permit       Bl  R, 
me  to  say  that  I  am  now  willing  to  give  our  regiment,  the  6th        1865 
Tower  Hamlets,  the  fall  and  entire  use  of  that  piece  or  parcel  of  p^  Hootton 
ground  situate  near  the  new  drill-hall,  HoxtoUy  formerly  a  theatre,     y^f^^ 

and  of  which  I  have  purchased  the  residue  of  the  lease  from  Mr.        

Tkome^  if  the  regiment  should  exist  so  long,  and  if  the  regiment 
should  require  it  for  that  period,  upon  this  understanding,  that  the 
regiment,  from  its  own  funds  or  otherwise,  will  level  or  cause  to  be 
filled  up  the  said  piece  of  ground,  and  will  so  prepare  the  same  as  to  fit 
it  for  a  pipper  drill-ground,  for  which  purposes  only  it  is  to  be  used ;  ' 
and  I  will  also  give  to  the  regimental  funds  the  sum  of  £200,  to  be 
used  for  the  purposes  of  building  an  armoury  and  mess-room,  with 
other  accommodation  for  the  use  of  the  said  regiment,  and  for  re- 
gimental purposes  only.  The  building  may  be  placed  upon  the  said 
piece  of  ground  in  any  position  you,  as  colonel  of  the  regiment,  may 
select,  with  this  further  understanding,  that  all  the  covenants  of  my 
lease  are  to  be  binding  upon  and  fulfilled  by  the  regiment ;  and 
that  the  ground  and  mess-room  shall  be  kept  in  a  proper  state  of 
repair,  and  that  the  regiment  shall  pay  or  cause  to  be  paid  to  me, 
or  my  executors  or  administrators,  the  sum  of  £1  sterling  per 
annum  so  long  as  they  continue  to  hold  and  enjoy  the  use  of  the 
said  piece  of  ground  and  mess-room,  as  an  acknowledgment  that  the 
ownership  of  the  lease  still  remains  with  me,  or  with  my  executors 
or  administrators  for  the  time  being ;  and  upon  your  paying  to  me 
£1  (one  pound)  in  advance,  you  may  consider  that  this  letter  at 
once  gives  you  the  full  right  and  legal  title  to  use  the  aforesaid 
piece  of  ground  as  effectually  and  to  all  intents  and  purposes  as 
though  a  regular  lease  had  been  executed  between  us. 
"  I  am,  my  dear  Colonel, 

"  Yours  ever  truly, 

'*G.  Cotton. 

"  Witness  to  the  signature  of  Mr.  Q,  Cotton, 
"  John  Ivimey,  Junior.'* 

It  appeared  that  this  letter  was  written  at  the  instigation  of  Mr. 
Orisadl,  another  officer  in  the  corps.  On  receiving  it  Colonel  Money 
signed  it  himself,  and  caused  his  signature  to  be  attested ;  and  he 
afterwards  had  the  document  stamped  as  a  lease.    The  regiment 
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M.  R.       took  possession  of  tlie  ground,  and  bogan  to  level  it  and  use  it  as  a 
1S65       drill-ground  soon  after  the  date  of  the  letter;  and  the  annual  rent 
Db  HooHTo^r  of  ^1  ^^'^8  regularly  paid  up  to  the  year  1864. 

^'  On  the  24th  of  May,  1864,  the  Plaintiff  entered  into  an  agreement 

— >-  >«ith  Cotton  for  the  purchase  of  the  piece  of  land  in  question,  and 
Cottons  entire  interest  therein,  "  without  any  reservation  whatso- 
ever, except  as  to  a  disputed  right  claimed  by  Lieutenant-Colonel 
Oeorge  Henry  Money,  in  respect  of  a  certain  letter  addressed  to  liim 
by  Mr.  Cotton,  and  dated  on  or  about  the  11th  of  March,  1862,"  at 
the  price  of  £550 ;  and  Cotton  also  agreed  to  permit  the  free  use  of 
his  name,  aiKl  to  afford  every  facility  in  bringing  actions  or  filing 
bills  in  Chancerj%  or  in  any  other  proceeding  which  the  Plaintiff 
might  deem  it  advisable  to  institute  for  the  purpose  of  setting 
aside  the  letter  of  the  11th  March,  1862,  or  any  rights  claimed  by 
the  Defendant  Money,  either  for  himself  or  on  behalf  of  the  regi- 
ment thereunder ;  and  also  that  he  would  accept  no  farther  rent 
from  the  regiment. 

By  an  indenture  dated  the  10th  of  June,  1864,  the  Defendant 
Money  purported  to  convey  the  same  piece  of  land  to  the  Defendant 
Hook  and  himself,  as  trustees  for  the  regiment. 

On  the  20th  of  July,  1864,  the  bill  was  filed.    It  all^ 
amongst  other  things,  that  the  letter  of  the  11th  of  March,  1862, 
was  obtained  from  Cotton  by  concealment^  surprise,  and  improper 
influence,  and  was  therefore  void.     It  prayed  that  the  rights  and 
interests  of  the  parties  in  and  to  the  said  piece  of  land  might  be 
ascertained  and  declared ;  that  it  might  be  declared  that  the  letter 
of  the  11th  of  March,  1862,  conveyed  no  estate  or  interest  to  the 
Defendant  Money ,  or  any  other  person,  and  was  intended  by  CWfo» 
to  operate  only  as  a  license  revocable  at  pleasure  to  the  said  regi- 
ment, to  use  the  said  land  as  a  drill-ground,  and  that  the  same 
was  improperly  obtained,  and  was  void  and  of  no  effect,  and  ought 
to  be  delivered  up   and   cancelled;   that  the  indenture  of  the 
10th  of  June,  1864,  might  be  declared  void,  and  delivered  up 
to  be  cancelled;  that  the  agreement  of  the  24th  of  May,  1864, 
might  be  decreed  to  be  specifically  performed;    and  that  the 
Defendants  might  be  ordered  to  execute  a  proper  conveyance  of 
the  land  to  the  Plaintiff,  ^free  from  the  claim  of  the  Defendant 
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Chiton  offered  no  oppoBition  to  a  decree,  so  fSetr  as  he  was       M.B. 
conoemed.  1805 


Mr.  Baggdaay,  Q.C.,  Mr.  Jessd,  Q.C.,  and  Mr.  W.  Downing  Bruce,  ^  ^"^"^^ 
for  the  Plaintiff,  submitted  that  on  the  evidence  the  letter  of  the      Moxmr. 
11th  of  March,  1862,  had  been  obtained  by  Colonel  Money  taking 
imdue  advantage  of  his  position  as  commanding  officer  of  the 
corps,  and  ought  therefore  to  be  set  aside ;  Cooke  v.  Lamotte  (1). 

Mr.  SovihgaiSy  Q.C.,  and  Mr.  Stocky  for  Cotton. 

Mr.  Sdicyn,  Q.C.,  Mr.  C.  T.  Simpsmy  and  Mr.  Ta\fowd  Salter^ 

for  Money  and  Hooky  argued  that  no  undue  influence  had  been 

n^d  bj  Colonel  Money ;  and  further,  they  submitted  that  these 

Defendants  had  been  improperly  made  parties  to  the  suit ;  Toilcer 

'y.SmaB(2). 

.  Mr.  Jesady  in  reply : — 

All  that  has  been  decided  by  Tasker  v.  SniaU  (2),  Mole  v. 
iSimt^^  (3),  and  that  class  of  cases,  is  that  a  stranger  to  a  con- 
tract cannot  be  made  a  party  to  a  suit,  the  sole  object  of  which 
is  to  enforce  the  contract,  for  the  sake  of  establishing  the  title. 
Bat  here  the  bill,  being  for  the  delivery  up  of  documents  impro- 
perly obtained,  can  be  supported  without  reference  to  specific 
performance  at  all.  It  is  in  fact  a  bill  by  an  equitable  owner 
to  obtain  possession  of  his  estate ;  such  a  bill  may  be  maintained 
even  though  the  person  in  whom  the  legal  estate  is  vested  is 
Hilling  to  convey;  Vernon  v.  Wright  (4). 


Dec  6.  Sib  J.  Romilly,  M.R.,  after  statinjg  the  facts,  continued  : — 

The  question  in  this  state  of  circunlstances  is,  what  is  the 
character  and  effect  of  this  letter  of  March,  1862  ?  whether  it  is 
of  such  a  description  that  this  Court  can  order  it  to  be  delivered 
up  to  be  cancelled  ?  In  the  first  place,  I  am  of  opinion  that  this 
document  w;as  not  obtained  by  fraud  or  misrepresentation,  duress, 

(1)  15  Beav.  234.  (3)  Jac.  490. 

(2)  3  My.  &  Cr.  63.  (4)  7  H.  L.  C.  35. 
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M.  B.       or  undue  influence.    I  am  of  opinion,  on  the  eyidenoe  both  of 

1865       Mr.  Cotton  and  Mr.  OrisseH^  that  Mr.  Cotton  fully  understood  the 

Db  Hoghtoh  value  of  the  property,  and  what  he  was  offering  to  give  up ;  and 

Money      though  the  letter  was  obtained  somewhat  hastily,  that  no  pressure 

or  improper  influence  was  exercised  for  the  purpose.    It  was,  in 

my  opinion,  purely  voluntary.  My  belief  is  that  Mr.  Cotton 
expected  to  derive  advantages  from  this  act  of  generosity  which 
have  not  been  realized ;  but  whether  this  surmise  of  mine  be  or 
be  not  correct,  it  cannot,  in  my  opinion,  affect  the  question  which 
I  have  to  decide. 

The  question  is,  Can  I  declare  this  document  to  be  void,  or  order 
it  to  be  delivered  up  to  be  cancelled  ?  First,  I  will  treat  it  as  if 
it  had  been  a  deed  under  seal,  and  consider  how  I  could  have  dealt 
with  it  if  an  application  had  been  made  by  Mr.  Cotton  to  have  it 
delivered  up  and  cancelled  before  the  contract  was  entered  into 
between  himself  and  the  Plaintiff.  Next,  I  will  consider  how  the 
matter  is  affected  by  the  subsequent  contract  between  the  Plaintiff, 
and  Mr.  Cotton.  And  finally,  I  will  consider  how  the  question  is 
varied  by  the  fact  that  the  document  in  question  is  not  a  deed, 
but  simply  an  instrument  signed  by  Mr.  Cotton. 

The  principle  of  this  Court,  established  in  a  great  number  of 
cases,  is,  that  it  will  not  interfere  between  volunteers,  that  is,  in 
the  legal  sense  of  the  word,  between  voluntary  donors  and  donees, 
but  will  leave  them  to  their  remedy  at  law,  whatever  that  remedy 
may  be.  The  Court  will  not,  at  the  instance  of  a  donor  who 
repents  of  his  gift,  cause  the  deed  of  gift  to  be  delivered  up,  nor 
will  it,  at  the  instance  of  the  donee,  interfere  to  complete  an  imper- 
fect deed  of  gift.  This  is  fully  discussed  by  Sir  James  Wigram  in 
Meeh  v.  KMeweU  (1),  and  is  laid  down  in  so  many  cases  that  it  is 
needless  to  refer  to  them.  I  have  had  the  cases  frequently  before 
me,  and  the  decisions  are  familiar  to  every  practitioner  in  the 
Court.  If,  therefore,  this  had  been  a  deed,  and  Mr.  CM^n  had 
required  it  to  be  delivered  up  to  be  cancelled,  the  Court  could  not 
properly  have  interfered. 

I  have  next  to  consider  whether  the  contract  entered  into 
between  the  Plaintiff  and  Mr.  Cotton  in  any  respect  alters  the 
case ;  and  in  my  opinion  it  does  not.    It  is  true  that  the  Statute 

(1)  1  Hare,  464. 
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of  the  27th  of  Elizabeth  makes  a  voluntary  conveyance  of  land       H.B. 
mi  as  against  a  purchaser  for  value ;  but  although  this  is  the  case        isas 


eyen  where  the  purchaser  had  notice  of  the  voluntary  deed,  it  has  db  hoobtov 
never  been  held  that  a  purchaser  for  value  could  come  into  this      hoket 

Court  to  have  a  voluntary  deed  delivered  up  to  be  cancelled.    The       

Comt  leaves  both  parties,  in  such  a  case,  to  their  legal  rights  and 
remedies. 

Lastly,  can  the  drcumstanoe  that  the  document  is  not  under 
seal  alter  the  principles  of  equity  as  applicable  to  the  case  ?  I  am 
of  opinion  that  it  cannot.  These  principles  do  not  depend  upon 
the  oatare  of  the  instrument,  but  upon  this — ^that  as  between  donor 
and  donee,  where  everything  is  straightforward  on  both  sides,  this 
Goort  will  not  assist  either  party ;  that,  in  other  words,  it  is  not  a 
matter  of  equity  and  good  conscience  that  a  repenting  donor  should 
not  be  allowed  to  recall  his  gift,  or  that  he  should  be  compelled  to 
complete  the  gift  which  he  has  promised  to  make.  The  document 
in  this  case  is  a  mere  informal  instrument  which  has  but  little 
efficacy  at  law.  If  Colonel  Money  had  instituted  a  suit  to  have  a 
legolar  assignment  of  the  lease  executed  to  him,  it  is  difficult  to 
see  how  that  suit  could  have  been  supported.  It  makes  no  differ- 
eooe  that  Colonel  Money  claims  no  personal  beneficial  interest  in 
the  land,i  and  only  claims  it  as  trustee  for  the  regiment  If 
Xr.  Cotton  had  filed  the  bill  to  have  it  delivered  up  to  be  can- 
celled, it  is  equally  difficult  to  understand  >on  what  equitable 
grounds  such  a  suit  could  have  been  supported.  This  bill  seems 
to  have  been  framed  upon  the  supposition  that  the  contract  between 
Mr.  Cotton  and  the  Plaintiff  gave  the  Plaintiff  a  right  to  relief  in 
equity  which  Mr.  Cotton  himself  could  not  have  enforced.  In  my 
opinion  this  is  erroneous ;  and  although  the  sale  for  value  may  in 
some  cases,  by  virtue  of  the  27th  of  Elizabeth,  give  the  purchaser 
w  advantage  at  law  which  the  donor  could  not  have  obtained  in 
equity,  it  does  not,  in  my  opinion,  in  equity  have  any  such  effect, 
^  the  purchaser  can  only  do  what  the  vendor  himself  could  have 
done.  In  truth,  I  was  somewhat  at  a  loss  to  understand,  during 
the  aigument,  the  reasons  which  induced  the  Plaintiff  to  file  this 
KIL  The  document  in  question  of  the  11th  of  March,  1862,  con- 
veys no  legal  estate ;  and  if  so,  then  upon  the  conveyance  by 
Hr.  Cotton  to  the  Plaintiff,  he  might  possibly  have  brought  his 
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M.  B.       ejectment.    If  the  document  has  any  legal  operation  at  all,  it 

1865       appears  to  me  to  be  confined  to  giving  Colonel  Money  a  tenancy 

Db  Hoghton  from  year  to  year,  which  might  have  been  concluded  by  a  proper 

MoHKT.      Jiotioe  to  quit ;  and  if  he  had  then  come  to  this  Court  for  assist- 

ance,  he  would  have  been  met  by  the  series  of  cases  to  which  I 

have  already  referred. 

Throughout  the  observations  I  have  hitherto  made,  I  hare 
treated  the  document  of  the  11th  of  March,  1862,  as  a  purely 
voluntary  instrument;  and  such,  on  considering  the  document 
itself,  it  is  in  my  opinion.  I  think  it  obvious  that  the  convey- 
ance of  a  leasehold  property,  which  has  thirty-five  years  remaining 
of  its  term,  and  which  is  worth  £500,  in  consideration  of  a  rent  of 
20«.  a  year,  is  a  transaction  which  cannot  be  supported  as  a  pur- 
chase for  valuable  consideration.  The  inadequacy  of  price  alone 
would  be  a  badge  of  fraud  if  it  were  so  treated.  But  unquestion- 
ably, the  conveyance  may  be'  supported  as  a  voluntary  gift  by  the 
donor  to  one  whom  he  was  disposed  to  favour.  K,  for  instance,  it 
had  been  conveyed  to  a  charity  on  such  terms,  it  could  not  be 
considered  as  a  purchase  by  the  institution,  but  it  might  well  be 
treated  as  a  gift  to  it,  if  done  by  a  person  who  understood  the  full 
nature  and  effect  of  the  instrument  he  was  executing.  But,  if  it 
be  assumed  that  I  am  mistaken  in  this  view  of  the  case,«and  if  the 
document  of  the  11th  of  March,  1862,  can  be  treated  as  a  legitimate 
sale  of  leasehold  property  for  valuable  consideration,  then  it  is 
obvious  this  Court  could  not  interfere  to  cancel  a  document  given 
for  value  received  by  the  person  who  signed  it,  and  who  did  so 
with  full  knowledge  of  what  he  was  doing,  and  without  undue 
infiuence  being  used  against  him. 

The  bill  also  prays  for  the  delivery  up  and  cancellation  of  the 
deed  of  the  10th  of  June,  1864 ;  but  it  follows,  necessarily,  from 
what  I  have  said,  that  this  Court  cannot  interfere  to  order  the 
deed  of  the  10th  of  June,  1864,  to  be  delivered  up  to  be  cancelled. 
If  I  am  right,  that  the  document  of  the  11th  'of  March,  1862, 
gave  Mr.  Money  nothing  which  he  could  convey  to  Mr.  Hook 
unless  it  be  a  tenancy  from  year  to  year,  then  nothing  more  is, 
by  the  deed  of  the  10th  of  June,  1864,  vested  in  them,  or  either  of 
them.  It  is  simply  as  if  a  stranger  should  take  upon  himself  to 
convey  the  estate  of  another  to  a  third  person.    For  the  same 
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reason,  I  cannot  order  Colonel  Money  and  Mr.  Hook  to  join  in       M.  B. 
executing  a  proper  legal  assignment  to  the  Plaintiff  of  the  land  in        1865 
qn^ion,  as  prayed  by  the  bill.    Either  there  is  nothing  in  them,  p,  H^i^^i, 
or  either  of  them,  by  reason  of  the  document  of  the  11th  of  March,      ^  '^• 
1862,  and  the  deed  of  June,  1864 ;  or,  if  there  be,  the  parties  must        — • 
be  left  to  their  remedy  at  law,  and  this  Court  will  not  interfere. 

This  bill,  in  my  opinion,  fails  as  regards  the  Defendants,  Colonel 
Money  and  Mr.  Hook,  and  must  be  dismissed  against  them  with 
costs.  The  decree  against  Mr.  Cotton  is  a  matter  of  course,  but 
must  be  without  costs.  Indeed,  it  is  not  opposed  by  him,  but,  in 
&ct,  it  is  for  his  benefit  that  the  suit  has,  in  a  great  measure,  been 
instituted. 

I  do  not  suppose  it  is  necessary  to  add  it,  but  it  is,  of  course, 
understood  that  this  is  i^ithout  prejudice  to  the  Plaintiff  or 
Defendants  instituting  any  proceedings  at  law  that  they  may 
think  fit. 


GOLDSMID  V.  TUNBRIDGE   WELLS  IMPROVEMENT         M.R. 
COMMISSIONERS.  18C5 

Injunction — Sewage — Nuisance — Increasing  injury.  ^  ^^'  ^"'* ' » -*• 

Injunction  granted  to  restrain  commissionerB  for  draining  a  town  from 
causing  the  sewage  to  be  discharged  into  a  stream  passing  through  the  Plain- 
tifTs  land,  and  feeding  a  lake  therein  situated,  when  the  sewage  injuriously 
affected  the  water  of  the  stream  and  lake,  and  had  done  so  for  some  years, 
and  the  pollution  of  the  water  perceptibly  increased  as  new  houses  contributed 
their  sewage  to  the  stream. 

Semhle — In  such  a  case  no  prescriptive  right  could  be  claimed  by  the 
commissioners  to  discharge  the  sewage  through  the  stream. 

The  Plaintiff;  Mr.  JFID.  Ooldmid,  was  tenant  for  life  otSomer- 
hm,  near  Tunbridffe  Wetts.  The  estate  comprised  a  mansion,  where 
the  Plaintiff  resided,  and  a  park  in  which  was  a  lake  or  piece  of 
vater  of  considerable  extent,  used  for  the  watering  of  cattle,  and 
supplying,  in  the  winter,  rough  ice  for  domestic  use.  The  lake  was 
fell  by  a  stream  or  brook,  called  Calverley  Brook,  rising  in  Tunhridge 
WeOsy  and  which,  after  passing  through  Cd^ook  Park,  flowed 
iiltc^ther  about  two  miles  and  a  half  through  the  Plaintiff's  lanrl. 
Vol.  L  M  2 
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M.  B.  The  Defendants  were  the  commissioners  under  an  Act  forliglit- 
1865       ing,  cleansing,  and. improving  the  town  of  Twnhridge  Welb,  which 
GoLDSMTO    gave  full  powers  to  drain  the  town,  to  make  sewers,  and  to  turn 
Ti^K^iDaE   *^y  ^Irain  or  sewer  into  any  common  ditch  or  watercourse. 
Imp^^Lt      '^^^  ^^^^  alleged  that  the  towTi  of  Tunbridffe  WeOs  had  within  a 
Com-        few  years  greatly  increased,  and  was  still  increasing,  that  the 
drainage  of  the  town  had  been  much  improved,  and  that  a  con- 
siderable increase  of  sewage  had  been  carried  into  the  public 
drains,  and  thence  to  Calverley  Brook ;  that  the  brook  now  received 
a  large  part  of  the  sewage  of  the  town,  the  Defendants  having 
converted  it  into  their  main  sewer ;   that  the  water  of  the  brook 
was  contaminated  by  the  sewage  water  and  other  feculent  and 
offensive  matters  so  conveyed  into  it,  and  thereby  the  water  of  the 
brook  in  the  Somerhill  estate,  and  of  the  Plaintiff's  lake,  which  was 
formerly  pure  and  suitable  for  drinking  and  household  purposes, 
was  no  longer  fit  to  drink  or  for  domestic  use. 

In  1860,  shortly  after  the  Plaintiff  had  become  tenant  for  life  of 
the  estate,  the  lake  was  cleansed  of  the  silt  and  mud  which  had 
accumulated  therein,  and  the  Plaintiff  caused  a  dam  to  be  erectai 
at  the  upper  end  of  the  lake  to  intercept  the  pass^e  of  silt  and 
mud  into  the  lake  fronii  Calverley  Brooky  which  was  received  into 
a  reservoir.  At  that  time,  as  the  Plaintiff  alleged,  the  silt  or  mud 
was  not  perceptibly  affected  by  the  sewage.  This  was  first 
observed  by  the  Plaintiffs  resident  agent  in  April,  1864,  when  he 
was  informed  that  the  labourers  on  the  Plaintiff's  estate,  and  in 
the  neighbourhood,  who  had  been  accustomed  to  use  the  water  for 
drinking,  were  then  unable  to  do  so  from  its  impurity ;  and  the 
occupiers  of  a  mill  below  the  lake  complained  of  the  water 
from  the  lake  and  brook  as  so  offensive  as  to  be  injurious  to 
health. 

The  bill  alleged  that  the  impurity  complained  of  was  caused  by 
the  sewage  of  the  town  passing  through  the  brook;  that  the 
Defendants  refused  to  stop  the  discharge  of  sewage  into  the  brook ; 
that  the  injurj^  to  the  Plaintiffs  water  by  the  sewage  had  been 
gradually  increasing  for  three  or  four  years,  and  would  be  greatly 
increased  by  the  increased  quantity  so  to  be  emptied  as  the  town 
increased. 

The  bill  prayed  that  the  Defendants  might  be  restrained  by 
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injunction  from  causing  or  ix?rmitting  the   sewage   and    other  M.  11. 

offensive  matters  draining  from  the  town  of  Tunbridge  Wells  to  be  1805 

discharged  or  flow  into  the  brook  or  stream,  or  to  pollute  the  water  Goldsmid 

of  the  Plaintiffs  lake  and  mill-stream,  or  to  injure  the  health  of,  xusbridge 

or  otherwise  iniuriously  to  affect,  the  Plaintiff,  his  family,  tenants,  ,   Wells 

•^  .1  Improvoient 

servants,  and  workmen,  resident  or  employed  on  the  mansion,  park,        Com- 

.,,,,,  jnSSIONERS. 

mill,  and  estate.  

The  Plaintiff's  case  was  supported  by  the  evidence  of  persons 
residing  on  and  near  his  estate,  who  deposed  to  the  increasing 
amount  of  contamination  in  the  brook  and  lake,  and  stated  that 
the  water  which  some  years  ago  was  fit  to  drink,  was  now  per- 
fectly unfit  for  use.  Mr.  Voelcker,  an  analytical  chemist,  was  also 
examined  as  to  the  actual  state  of  the  water. 

The  principal  ][)oints  deposed  to  by  the  Defendants'  witnesses 
were  as  follows : — ^That  the  sewage  of  Tunbridge  Welh  had  always 
flowed  into  the  said  brook;  that  the  solid  parts  of  the  sewage 
matter  conveyed  along  it  were  intercepted  by  bays  or  ponds  for 
irrigating  and  manuring  purposes ;  that  the  sewage  matter  in  the 
lake  arose  from  the  farms  and  farm  cottages  in  the  valley  through 
which  the  brook  passed  on  its  way  to  Somerhill  below  the  said  bays 
or  ponds ;  that  a  jwnd  at  a  mill  called  Brokess  mill,  through 
which  the  stream  flowed  between  the  town  and  SomerhiUy  contained 
a  good  many  fish,  and  that  persons  were  frequently  in  the  habit  of 
fishing  there.  According  to  the  evidence  of  BIr.  Heisch,  Professor 
of  Chemistry  at  Middlesex  Hospital,  "  the  analysis  of  the  water 
taken  below  the  ix)wder-mill  (some  two  miles  nearer  the  sewer 
than  Somerhill)  shews  that  it  contains  less  impurity,  both  organic 
and  inorganic,  than  the  water  in  SomerhiU  Lake,  which  clearly 
proves  that  there  are  sources  of  contamination  between  that  point 
and  SomerhiU  \  one  of  these  is  clearly  this,  that  the  lake  is  much 
surrounded  by  trees,  the  dead  leaves  of  which  fall  into  it  and  then 

decay  and  form  a  deposit  of  leaf  mould I  am  convinced 

that  no  nuisance  or  injurj-^  to  the  water  in  SomerhiU  Lake  is  caused 
by  any  of  the  sewage  fix)m  Tunbridge  Welh  fincUng  its  way  into 
such  lake." 

Mr.  Holt,  Q.C.,  and  Mr.  Baggallay,  Q.C.,  for  the  Plaintiff:— 

The  Plaintiff  is  entitled  to  an  injimctiou,  whether  as  regards  the 

M2  2 
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M.  R       jurisdiction  of  this  CJoTirt  to  prevent  an  anticipated  injury  or  to 

1865        redress  a  wrong  actually  existing.    It  cannot  be  said,  because  to 

'  QoLDsiaD    A  certain  limited  extent  drainage  has  been  carried  into  this  brook 

TTNranMB    ^^^  many  years,  that  therefore  the  Plaintiff  comes  too  late ;  for,. 

Wells      though  a  legal  right  might  accrue  to  the  occupier  of  a  single 

CfeM-        house  by  its  drainage  being  carried  into  the  lake  for  twenty  years, 

*    yet  that  will  not  be  the  case  with  a  toT\Ti,  and  no  prescriptiye  right 

can  be  acquired  by  the  occupiers  residing  in  it.     Further,  the 
Defendants  have  no  right  to  send  foecal  matter  through  the 
Plaintiff's  water,  or  to  dejxiait  it  on  his  land.    The  jurisdiction  to 
prevent  an  injury  in  similar  cases  was  assumed  in  the  Birmingham 
Canal  Company  v.  Uoyd  (1),  and  the  Earl  of  Ripon  v.  Hohart  (2), 
thotigh  in  neither  of  these  cases  was  '^it  exercised.     In  Haines  v. 
Taylor  (3),  the  injunction  was  refused  because  certain  works  had 
been  commenced  in  order  to  remedy  the  nuisance  complained  of, 
^vhich  was  not  the  case  here.      In  the  Attomey-Oeneral  v.  tlie 
Mayor  of  Kingston  (4),  the  jurisdiction  in  a  similar  case  w^as  recog- 
nised, but  the  Court  being  of  opinion  that  there  was  no  existing 
nuisance,  the  injunction  prayed  for  was  not  granted.      Here,  a 
present  injury  to  some  extent  is  clearly  shewn,  whicli  in  the 
course  of  time  will  become  a  great  evil ;  this,  therefore,  is  the 
proper  time  to  apply,  and  the  Court  will  not  postpone  its  remedy. 
It  cannot  be  said  that  the  relief  prayed  for  against  the  Defen- 
dants is  op|X)sed  to  the  public  interests ;  for,  though  where  public 
interests  come  in  conflict,  one  may  be  balanced  against  tbe  other,, 
yet  in  the  case  of  a  private  right,  that  must  prevail  against  public 
interests. 

Mr.  Rendiaw  (on  the  same  side)  referred  to  Bamford  v.  Turn- 
ley  (5),  Stockport   WaierworTcs    Company  v.  Potter  (6),  AtUymey- 
General  v.  Metropolitan  Board  of  Works  (7),  Attomey^Crefieral  v- 
Sheffield  Oas  Constimers'   Company  (8),  Cator  v.  Board  qf  Works^ 
for  Lewisham  (9). 

(1)  18  Vcs.  515.  (6)  7  Jur.  (N.  S.)  880. 

(2)  3  My  &  K.  169.  (7)  1  H.  &  M.  298. 

(3)  2  Phil.  209.  (8)  3  D.  M.  &  G.  304. 

(4)  13  W.  R.  888.  (9)  11  Jur.  (K.  S.)  340. 

(5)  3  B.  &  S.  62,  CG. 
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llr.  MicyUy  Q.C.,  and  Mr.  J.  PearsoUy  for  the  Defendants : —  M.  B. 

The  Plaintiff's  evidence  fails  to  prove  such  a  nuisance  as  to        J^ 
entitle  him  to  an  injunction.    For  nine  months  in  the  year  the    GauwnD 
sewage  is  neutralized  and  deodorized  by  being  used  for  irrigation    TmnntmoE 
before  the  water  passes  into  the   lake.     According  to  Professor  impimJ^Ibjx 
HeiseKs  evidence,  the  contamination  of  the  lake  is  attributable  to       ^^* 
/)ther  sources.    Besides,  it  is  proved  that  the  water  of  the  brook  is 
purer  nearer  to  the  town  than  in  the  lake.    The  evidence  of  con- 
tamination is  not  so  strong  as  in  the  AHcmey-General  v.  Mayor  of 
Kingston  (1),  yet  there  Vice-Chancellor  Wood  refusel  to  grant 
an  injunction.     A  court  of  equity  will  not  exercise  its  jurisdiction 
in  snch  a  case,  unless  there  is  proof  of  such  substantial  injury  as 
TTonld  entitle  the  Plaintiff  to  damages  at  law.    As  to  the  appre- 
hended future  injury,  the  Court  is  asked  to  assume  that  the 
Defendants  will  so  neglect  their  duty  as  not  to  take  proper  pre- 
rantions.    This  is  not  a  case  for  granting  a  quia  timet  injunction. 
The  cases  of  the  Attomey-Oeneral  v.  Boraiigh  of  Birminffham  (2), 
and  the  Earl  of  Ripon  v.  Hdbart  (3),  are  distinguishable.    In  the 
latter  case,  the  property  of  the  Plaintiff  would  inevitably  have 
been  destroyed  but  for  the  interference  of  the  Court.    Here  there 
is  no  case  of  overwhelming  injury.    The  Court  will  have  regard  to 
the  public  interests,  which  require  the  sewage  to  be  thus  removed 
from  the  town.    There  is  no  fear  of  a  prescriptive  right  being 
ac^qnired,  for  it  is  found  that  the  stream  has  been,  to  some  extent, 
polluted  for  many  years.    When  the  town  of  Tunbridge  Wells 
80  increases    as    considerably  to  augment    the    sewage    carrier! 
through  the  brook  into  the  Plaintiffs  lake,  then,  and  not  till  then, 
will  he  be  entitled  to  apply  to  the  Court. 

ilr.  BdUy  in  reply : — 

The  Plaintiff's  case  is  this :  First,  some  injury  to  the  Plaintiffs 
]>poperty  already  results  from  the  sewage  matter  sent  down  the 
stream  by  the  Defendants.  Secondly,  the  Defendants  threaten 
^  intend  to  continue  the  present  state  of  things,  by  which  the 
*wage  of  existing  houses  flows  down  the  stream.  Thirdly,  this 
injury  already  existing  will  increase.  Fourthly,  the  Defendants 
threaten  and  intend  to  carry  the  drainage  of  newly-built  houses 
(1)  13  \V;R.  888.  (2)  4  K.  &  J.  528.  (3)  3  My.  &  K.  1G9. 
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M.B.  into  the  stream.     The  ultimate  result  is  that  a  gross,  palpable 

1865  nuisance  is  rapidly  approaching.    This  state  of  things  entitles  the 

GoLDSMiD  Plaintiflf  to  an  injunction,  which  may  be  so  framed  as  to  enable  the 

T    ^raixjE  I^^f^^d^^i^s  to  make  arrangements  to  prevent  the  nuisance.    This  is 

Weu^  not  strictly  a  case  to  which  the  principle  of  quia  timet  applies,  for 

Com-  the  sewage  is  already  carried  into  the  brook.    Nor  is  the  danger  one 

MissioNEBs.  ^^^  jg  distant,  and  slowly  increasing,  as  in  the  Attorney-General  v. 

Mayor  of  Kingston  (1),  but  it  is  near  and  rapidly  increasing. 


Nov.  24.    Sir  J.  Romilly,  ]\LR.  : — 

I  think  the  evidence  in  this  case  establishes  that  the  sewage 
water  from  the  town  of  Tunhridge  WeHs,  which  flows  into  the 
brook  which  passes  through  the  Plaintiffs  land,  injuriously  affects 
the  water  in  that  brook,  and  also  the  water  of  the  lake  in  the  park 
of  the  Plaintiff.  I  think,  upon  the  evidence,  that  it  has  done  so 
for  a  considerable  time  ;  that  it  has  increased  of  late  ;  and  that  it 
is  perceptibly  increasing  from  time  to  time,  according  as  fresh 
houses  contribute  their  sewage  to  the  brook. 

In  examining  the  evidence,  there  is  some  difficulty  in  keeping 
distinct  in  the  mind  that  portion  of  it  which  relates  to  the  land  of 
the  Plaintiff,  and  that  portion  which  relates  to  the  lake  of  the 
Plaintiff.    This  is  the  more  important,  because  this  is  the  state  of 
the  case  :•  It  apjxjars  that  the  brook,  as  I  judge  from  the  plan, 
flows  through  the  Plaintiff's  lands  for  about  two  miles  and  a  half. 
If  the  whole  of  the  evidence  is  correct  (though  some  diflScuIty 
may  be  felt  with  respect  to  the  recollections  of  persons  for  so  great 
a  length  of  time),  some  sewage  has  been  jyermitted  to  flow  into  the 
brook  for  fifty  years  and  upwards.    But  it  is  established  that  some 
twenty  years  ago  the  water  in  the  brook  was  pure  and  fit  to  drink, 
and  it  was  fit  to  use  for  ever)'  sjxx'ies  of  domestic  purposes ;  and 
this  in  every  part  of  the  Plaintifi^s  land,  including  Brokers  Fann. 
This  is  proved  by  many  witnesses,  one  of  whom  says  that  the  lake 
was  formerly  jierfectly  clear,  and  that  during  the  last  four  or  five 
years  he  has  observed  a  great  change  in  the  water  of  the  lake. 
Another  witness  says  that  six  years  ago  the  water  was  fit  for  use, 

(1)  13  W.  R.  888. 
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but  that  after  a  year  or  two  it  became  unfit  to  drink,  and  has       ml  R. 
become  gradually  worse.    Another  says  that  eight  years  ago  he        iggs 
drank  the  water  from  the  lake ;  and  another,  that  eleven  years    q^^^ 
ago  he  lived  for  eight  years  close  to  the  stream,  and  constantly  ^• 

used  the  water.  Another  witness  says  that  twenty-two  years  ago  Wma 
the  water  was  perfectly  good,  and  that  it  is  now  perfectly  unfit  for  ^?""' 
nse.  Another  states  that  it  has  been  injurious  for  about  ten 
years ;  and  another  that  fifteen  years  ago  the  water  was  drunk.  I 
hold  that  to  be  conclusive  evidence  that  at  some  time  (the  period 
of  which  is  not  very  accurately  defined,  but  which  may  be  stated 
to  be  at  least  ten  years  ago)  the  water  was  fit  for  domestic 
purposes,  and  that  previously  to  that  time  (the  i)eriod  of  which  is 
not  very  clearly  defined)  it  was  also  perfectly  fit  to  drink. 

The  present  state  of  the  brook  is  proved  by  various  persons.  It 
is  admitted,  or  rather  proved,  on  both  sides  that  the  water,  when 
it  leaves  the  mouth  of  the  sewer,  is  very  foul,  and  that  it  continues 
more  or  less  so  till  it  passes  through  Colebrooh  Park,  During 
certain  seasons  of  the  year  it  is,  in  a  great  measure,  but  not 
wholly,  diverted  for  the  purpose  of  irrigating  the  lands  in  Cde- 
hrook  Park^  which,  during  the  time  it  is  so  diverted,  produces  a 
great  purification  of  the  water,  at  all  events,  of  that  portion  which 
is  taken. 

Now  the  principal  introduction  of  sewage  into  the  brook  appears 
to  me  to  have  commenced  about  1846,  after  the  passing  of  a  local 
Act,  by  which  the  sewage  of  a  considerable  portion  of  the  town 
was  introduced  into  the  stream ;  but  all  the  evidence  which  I  have 
referred  to  seems  to  me  clearly  to  establish  that  the  brook  is  in  a 
very  foul  state  at  the  mouth  where  it  leaves  the  sewer ;  that  that 
foulness  gradually  diminishes  the  whole  way  it  passes  along,  but 
never  leaves  it,  not  even  when  it  has  passed  through  the  lake,  and 
left  the  Plaintiffs  land. 

Sir.  Vodeker's  evidence,  and  his  report,  shews  clearly  that  there 
ii'  a  considerable  amount  of  sewage  water  in  the  brook  even  in  the 
month  of  October.  As  to  the  present  state  of  the  brook,  the 
eridence  shews  clearly,  first,  that  it  is  such  that  the  property  of 
the  Plaintiff  is  seriously  injured  by  the  pollution  of  the  stream 
which  flows  through  it ;  secondly,  that  this  pollution  is  occasioned 
by  the  sewage  discharged  from  the  town  into  the  brook;  and 
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^   M.B.  ~'  thirdly,  that  it  has  been  of  slow  and  gradual  growth ;  that  it  has 

1856       increased,  and  is  now  increasing ;  and  that  in  process  of  time  the 

GoLDBim    stream  will  become  an  absolute  nuisance  to  all  those  who  reside 

Tdnbbidoe   ^^  ^^  banks  or  in  its  immediate  vicinity. 

WiLM  I  flo  not  find  that  the  Defendants'  evidence  discredits  or  qualifies 

IlfFBOTEMENT 

Com-  to  any  extent  the  evidence  to  which  I  have  referred.  The  theory 
'"^^^"°^'  to  which  it  is  directed  is  not  that  the  stream  is  not  polluted,  but 
that  the  pollution  arises  from  the  water  flowing  from  farm  lands 
highly  manured.  I  believe  that  theory  to  be  totally  opposed  to 
all  experience.  I  believe  that  the  water  which  percolates  through 
the  land  from  the  manure  placed  on  it  produces  no  injurious  effect 
at  all,  and  that  if  the  pollution  of  the  stream  were  to  be  attributed 
to  that  cause  the  gradual  and  constant  increase  of  it  would  be 
wholly  unaccountable.  Mr.  Heisch  attributes  the  state  of  the  lake 
to  the  quantity  of  leaves  that  fall  into  it,  but  I  am  of  opinion  that 
that  is  insufficient  to  produce  the  result  clearly  proved  by  persons 
residing  on  the  banks  of  the  stream  whose  evidence  is  unshaken. 

So  the  matter  stands.    But  the  evidence  rather  points  to  some- 
thing like  this,  that  the  thing  has  been  going  on  for  such  a  number 
of  years  that  it  would  be  too  late  to  complain  of  it  now ;  in  fact,  one 
witness  says  it  has  been  going  on  for  fifty  years — ^several  say  it 
has  been  going  on  for  twenty  years.    I  have  no  doubt  it  has  been 
extending  for  some  time,  and  that  it  has  been  perceptible  to  some 
extent  for  some  time,  at  all  events,  from  1846,  as  soon  as  the  first 
local  Act  came  into  oj)eration.    And  it  is  to  be  observed  that  the 
amount  of  the  sewage  will  shew  its  influence  in  the  direct  propor- 
tion to  the  quantity  that  is  sent  forth  on  a  greater  extent  of 
country ;  that  is  to  say,  a  certain  amount  of  sewage  may  produce 
injurious  effects,  gradually  diminishing  for  a  mile,  and  a  greater 
amount  of  sewage  may  produce  greater  injurious  effects  which  may 
extend  for  two  miles ;  but  I  do  not  doubt  that  there  is  some  jHnnt 
at  which,  probably,  ^^ith  almost  any  amount  of  sewage,  the  stream 
would  be  ultimately  comparatively  pure,  and  that  it  is  only  a 
question  of  degree. 

It  is  to  be  observed  also,  which  is  an  observation  of  importance 
in  this  case,  that  the  injury  to  the  Plaintiffs  land  is  not  confined 
to  his  lake,  to  which  so  many  of  the  witnesses  for  the  Defendants 
direct  their  testimony ;  but  in  point  of  fact  it  extends  to  the  whole 
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of  his  land    But  it  is  important  to  observe  what  the  position  of       HB. 
a  gentleman  in  the  situation  of  the  Plaintiff  is.    If  he  comes  to        1865 
the  Court  and  complains  very  early,  then  the  evidence  is  that  "  it     Qouxitm 
is  not  perceptible  " — "  it  is  wholly  inappreciable  " — ^and  you  get   xuhmidgb 
evidence  after  evidence  for  the  Defendants  (the  pollution  bein^  ,   Wklm 

iHPBOYKXEBrr 

slight,  and  perhaps  only  observable  at  some  times  and  on  some       Com- 

occasions)   saying,   'You  have   no   proof   at  all   that  there  is 

my  appreciable  pollution,  and  you  must  wait  until  it  becomes  a 

nuisance.*    Then  he  waits  for  five  or  six  years  until  it  is  obvious 

to  everybody's  sense  that  the  pollution  is  considerable,  and  then 

they  say,   *You  have  come  too  late,  you  have  allowed  thijs  to 

go  on  for  twenty  years,  and  we  have  acquired  an  easement  over 

jour  property  and  a  right  of  pouring  the  sewage  into  it.'    My 

opinion  is  that  any  person  who  has  a  watercourse  flowing  through 

his  land  and  sewage  which  is  perceptible  is  brought  into  that 

vatercourse,  has  a  right  to  come  here  to  stop  it ;  and  that  when  the 

{oUution  is  increasing,  and  gradually  increasing,  from  time  to 

time,  by  the  additional  quantity  of  sewage  poured  into  it,  the 

l)ei8ons  who  allow  the  polluted  matter  to  flow  into  the  stream  are 

not  at  liberty  to  claim  any  right  or  prescription  against  him. 

This  is  a  matter  of  very  great  importance;  and  it  has  been 
i^nggested  to  me  in  argument,  as  a  matter  that  ought  to  be  regarded, 
that  private  interests  must  give  way  to  public  interests,  that 
the  Court  ought  to  regard  what  the  advantage  to  the  public  is, 
dnd  that  some  little  sacrifice  ought  to  be  made  by  private 
individuals- 

I  do  not  assent  to  that  view  of  the  law  on  the  subject ;  and  I 
apprehend  that  the  observations  which  were  quoted  to  me  of  Vice- 
Chancellor  Sir  Wmiam  Page  Wood,  in  the  Attomey-Oeneral  v. 
ihe  Mayor  of  Kin^sion  (1)  are  perfectly  accurate,  and  that  private 
rights  are  not  to  be  interfered  with.  But  my  firm  conviction  is, 
that  in  this,  as  in  all  the  great  dispensations  and  operations  of 
ruiture,  the  interests  of  individuals  are  not  only  compatible  with 
l>iit  identical  >nth  the  interests  of  the  public;  and  although  in 
this  case  I  have  only  to  consider  an  injury  to  a  private  individual 
—the  Plaintiff  on  the  present  occasion — yet  I  believe  that  the 
injury  to   the   pubUc  may   be  extremely  great  by  polluting  a 

(1)  13  W.  R.  888. 
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M.  R.       stream  which  flows  for  a  considerable  distance,  the  water  of  whicli 
1865       cattle  are  in  the  habit  of  drinking,  the  exhalations  from  which 
GoLMMiD     persons  who  reside  on  the  banks  must  necessarily  inhale,  and  this 
TrNBRiDGK   ^*  ^  *^^^  when  the  attention  of  the  public  and  the  Court  is  neces- 
Wells       sarily  called  to  the  fact  that  the  most  scientific  men  who  have 
Com-        examined  the  subject  are  unable  to  say  whether  great  diseases 
w_       among  cattle,  and  contagious  cL'seases  affecting  human  beings,  such 
as  cholera  or  typhus  and  the  like,  may  not  in  a  great  measure  be 
communicated  or  aggravated  by  the   absorption  of  particles  of 
feculent  matter  into  the  system,  which  are  either  inappreciable  or 
scarcely  appreciable  by  the  most  minute  chemical  analysis.    It  is 
impossible  in  that  state  of  things  to  say  what  amount  of  injurj^ 
may  be  done  by  polluting  even  partially  a  stream  which  flows  a 
considerable  distance. 

I  make  that  obseiTation,  not  as  being  the  ground  on  which  I 
proceed,  which  is  injury  to  the  PlaintifF,  but  to  repel  the  argument 
put  forward  by  the  Defendants,  and  to  point  out  that  it  is  for  the 
interest  of  all  persons  in  the  neighbourhood  and  the  public  that 
every  particle  of  noxious  pollution  should  bo  removed  from  tlie 
sewage  speedily.  That  is  feasible  by  ordinary  means,  and  with 
little  expense,  as  the  Court  has  had  experience  in  many  cases,  and 
then  the  sewage  matter  becomes  an  advantage  instead  of  being 
a  nuisance. 

I  am  of  opinion  that  3rr.  Ooldsmid  was  not  bonncl  to  remain 
quiet  until  this  stream  had  become  such  a  nuisance  that  it  was 
obvious  to  everybo?ly  near  it«  banks ;  and  ithe  result  is  that  in  my 
opinion  ho  is  entitled  to  a  decree  for  an  injunction  to  restrain 
the  Defendants  from  causing  or  permitting  the  sewage  and  other 
offensive  matters  draining  from  the  town  of  Tmihridge  Wdls  to  Ih^ 
discharged  into  the  Calverley  Brook  or  stream  in  sueli  manner 
as  injuriously  to  affect  the  water  of  the  brook  as  it  flows  throuprh 
the  PlaintifTs  land. 

I  pronounce  the  order  for  the  injunction,  but  no  further  steps 
will  be  taken  to  enforce  it  till  the  last  day  of  Hilary  Term,  nor 
even  then  if  the  Defendants  are  taking  steps  to  prevent  the 
nuisance.     The  riaintifl*  must  have  his  costs. 
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MONTEFIOBE  r.  BEHRENS.  M.B. 

Husband  and  Wife — Settlement — Wife's  property — Determinahfe  life  interest —         J£^ 
Forfeiture — Charging  order — 1  &  2  Vict,  c.  110,  s.  14.  j)^  y 

A  settlement  may  be  made  of  a  legacy  to  wliicli  a  married  woman  becomes 
entitled  during  coverture,  so  as  to  give  her  husband  a  life  mterest  determin- 
able on  bankruptcy  or  alienation. 

A  charging  order,  under  section  14  of  1  &  2  Vict.  c.  110,  creates  such  an 
incumbrance  as  will  determine  a  life  interest,  limited  to  a  person,  until  he 
executes  some  assignment  or  act  whereby  the  interest  may  be  incumbered. 

1  HIS  was  a  suit  for  the  administration  of  the  trusts  of  the  settle- 
ment made  on  the  marriage  of  Mr.  and  Mrs.  BehrenSy  and  dated 
the  24th  of  January,  1843,  whereby  the  sum  of  £10,600  Three  per 
Cent.  Consols,  the  property  of  Mrs.  Behrens,  was  vested  in  trustees 
upon  trust,  after  the  solemnization  of  the  marriage,  to  pay  the 
income  thereof,  during  the  joint  lives  of  Mr.  and  Mrs.  Behrens,  to 
Mrs.  Behrens,  for  her  separate  use,  without  power  of  anticipation, 
and  after  the  decease  of  either  of  them,  upon  the  same  trusts,  if 
Mrs.  Behrens  should  be  the  survivor ;  but,  if  Mr.  Behrens  should 
be  the  survivor,  upon  trust,  to  pay  the  income  thereof  to  him  until 
(amongst  other  event?)  he  should  at  any  time  assign,  transfer,  or 
in  any  manner  part  with  the  same,  or  any  part  or  parts  thereof,  or 
should  "execute  any  assignment  or  other  assurance,  contract,  act, 
matter,  or  thing  whatsoever,  by  means  whereof  the  same  should 
be  aliened  or  incumbered  either  at  law  or  in  equity ;"  and  there 
were  various  limitations  over.  There  was  no  agreement  as  to  the 
settlement  of  after-acquired  property. 

Subsequently  to  the  marriage,  Mrs.  Behrens  became  entitled  to  a 
legacy  of  £500  Three  per  Cent.  Consols,  which,  with  the  consent  of 
her  husband,  was  paid  to  the  trustees  of  the  settlement ;  and  he 
subsequently  signed  a  memorandum  in  writing,  stating  that  he 
intended  the  last-mentioned  sum  to  form  part  of  the  trust  funds 
subject  to  the  settlement. 

Mrs.  Behrens  died  on  the  21st  of  Februarj^*  1854. 

In  the  month  of  October,  1856,  one  Smith  obtained  a  charging 
order  on  the  £500  Consols,  but  it  was  afterwards  discharged  by 
]tf  r.  Behrens, 
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M.  B,  On  the  30th  of  llarch,  1858,  one  Hughes  obtained  a  charging 

1865        order  on  the  same  sum ;  and  on  the  8th  of  April,  1858,  Messrs. 
MoNTEFxoRE  Canifs  &  Partridge  obtained  another  charging  order  thereon.    On 
the  10th  of  March,  1864,  Mr.  Behrens  was  outlawed. 

The  bill  was  filed  by  the  trustees ;  and  the  children  of  the  mar- 
riage, Hughes  and  Camps  &  Partridge,  were  the  Defendants. 

Mr.  Jessd,  Q.C.,  and  Mr.  W.  R  Bdbinson,  for  the  Plaintiffs, 
asked  for  a  declaration  that  the  interest  of  Mr.  Behrens  in  the 
trust  funds  had  determined  at  the  date  of  the  first  charging  order. 

Mr.  Benshaw,  for  the  children. 

Mr.  Freeman  for  Hughes,  and  Mr.  Pemberton  for  Camps  &  Par- 
tridge:— 

The  sum  of  £500  was  the  property  of  the  husband,  and  he 
could  not  settle  it  so  as  to  give  himself  a  life  interest  determinable 
on  alienation :  Higivhotham  y.  Holme.  (1)  It  is  true  that  it  was 
subject  to  the  wife's  equity  to  a  settlement,  but  she  had  already 
been  sufficiently  provided  for. 

At  all  events,  no  forfeiture  took  place  till  he  was  outlawed, 
for  a  charging  order  does  not  create  an  incumbrance  on  the  fond ; 
it  simply  gives  the  creditor  a  right,  to  be  enforceil  by  filing  a  bill, 
1  &  2  Vict.  c.  110,  ss.  13, 14 ;  WhUfdd  v.  Pricks  (2). 

Sir  J,  EoMiLLY,  M.R. : — 

I  am  against  the  creditors  on  both  points.    I  think  this  fund 
was  the  wife's  property,  and  that  she  was  entitled  to  have  it  settled, 
if  she  so  thought  fit,  without  giving  her   husband's   creditors 
any  right  to  it.    I  consider  that  the  case  is   the   same  as  if 
the  fund  had  been  settled  by  the  order  of  the    Court.    Such 
an  order  might  have  been   made  either   if   the   trustees   had 
refused  to  pay  over  the  fund,  or  if  the  wife  had  herself  filed 
a  bill  to  establish  her  equity  to  a  settlement.     In  these  cases 
the  Court   does   not   inquire  very  nicely  whether   a   sufficient 
settlement  has  already  been  made ;  and  if  a  bill  had  been  filed, 
and  then  the  husband  and  wife  had  agreed  that  the  fund  should 
be  settled  in  the  way  in  which  it  has  been  done  hero,  the  order 
(1)  19  Ves.  88.  (2)  13  Sim.  259. 
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would  have  been  made  without  further  inquiry,  and  then,  of  course  M.  B. 
the  fund  would  have  been  subject  to  all  the  trusts  of  the  settle-  1865 
ment  Montefiork 

As  to  the  other  point,  the  husband  has  clearly  done  that  by     BgnJl^g^ 

which  the  fund  is  incumbered.    It  is  impossible  to  hold   that        

a  charging  order  does  not  create  a  charge ;  in  fact,  it  would  be  a     y 
contradiction  in  terms  if  it  were  otherwise.     It  is  true  that  a     • 
judgment  does  not  create  a  charge  on  personal  property  of  itself, 
till  an  order  for  that  purpose  is  obtained,  but  when  that  is  done,  a 
charge  is  created. 


LAKE  V.  PEISLEY.  m.r. 


PrtJdkt-'Cons.  Ord.  xix.  Bule  4 — Order  ffcoune — DejmUiorts  in  Banhrujiicy, 

An  order  of  course  may  be  made,  under  Cons.  Ord.  xix.  Rule  4,  to  read  nt 
the  hearing  of  a  cause  proceedings  in  bankruptcy,  including  depositions. 

Is  this  case  an  application  had  been  made  to  the  Secretary  of 
the  Master  of  the  Bolls  for  an  order  of  course  that  the  Plaintiff 
might  be  at  liT)erty  to  read  and  make  use  of  certain  proceedings 
in  bankruptcy,  including  depositions,  at  the  hearing  of  the  cause 
under  Consolidated  Order  xix.  Kule  4,  which  is  as  follows : — 
"Decrees  in  other  Courts  may  be  read  upon  the  hearing,  without 
an  onler.  But  no  depositions  taken  in  any  oilier  Court  shall  he  read 
i«n&«8  By  order  J*  His  Honour  s  Secretary  having  dech'ned  to  make 
the  order  as  of  course,  the  matter  was  now  brought  before  the 
Court. 

Mr.  /.  N.  Sigffins  appeared  in  support  of  the  application,  and 
referred  to  Ernest  v.  Weiss  (1),  where  the  Master  of  the  Bolls  had 
granted  an  order  of  course,  saving  just  exceptions,  to  read  in 
another  suit  affidavits  in  proceedings  under  a  winding-up  order. 

Sir  J.  BoMiLLY,  M.B. : — 

I  think  an  order  of  course  may  be  made  to  read  the  proceedings, 
including  the  depositions,  saving  all  just  exceptions. 

(1)  1  N.  K.  G. 


1865 
Dee,  16. 


Dec  15, 16. 
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M.  R.  TAIT  V.  LATHBURY. 

1865 

Triistets — Power  of  sale — Real  estate  treated  as  jKVsonalty. 

A  settlement  of  ixji-sonalty  iiiwn  the  usual  tnists  contained  a  power  for  the 
trustees  to  sell  the  trust  funds,  and  invest  in  tlie  purchase  of  real  e8tat<^,to  W 
held  ujwn  such  trusts  as  would  best  corresiwnd  with  the  subsisting  trusts, 
and  that  such  real  estate  should  be  considered  as  personal  estate  for  the  pur- 
]>oses  of  the  settlement.  There  was  no  express  ix)wer  of  sale  over  the  real 
estate  so  purchased :— - 

HeJd^  that  the  tnistecs  had  a  power  of  sale  over  purchased  rt-al 
estate. 

1  HIS  was  a  suit  for  sj)ecific  performance  of  a  contract  for  sale  by 
the  trustees  of  a  marriage  settlement.  The  Defendant  was  a 
willing  purchaser,  and  the  object  of  the  suit  was  to  obtain  the 
opinion  of  the  Court  whether  the  trustees  could  exercise  their 
trust  for  sale  in  respect  of  the  land  proposed  to  be  sold,  and  give 
a  good  discharge  for  the  purchase-money. 

By  the  settlement  on  the  marriage  of  John  Bryan  and  Ann 
Bryan,  a  share  of  real  and  personal  estate  was  assigned  and  trans- 
ferred to  the  trustees  upon  trust,  that  they  should  stand  poasesscd 
of  the  stocks,  funds,   and  securities   upon  which   it   should  l)e 
invested  in  trust  for  the  wife  and  children  of  the  marriage ;  and 
it  was  provided  that,  notwithstanding  any  of  the  trusts  therein 
contained,  it  should  be  lawful  for  the  trustees  to  make  sale  of  any 
part  of  the  trust  stock,  funds,  and  securities  respectively,  auJ 
invest  the  produce  thereof  in  the  purchase  of  freehold  or  copy- 
hold estates,  to  be  conveyed  to  the  use  of  the  trustees  upon  such 
irmts  as  would  best  correspond  with  ilie  tlien  subsisting  trusts  there- 
inbefore declared,  and  that  such  real  estate,  when  so  purchased  in 
pursuance  of  the  said  power,  shovid  he  considered  as  lyersonal  estate 
for  the  purposes  of  the  settlement,  an<l  go  accordingly.     And  it  was 
provided  that  it  should  be  lawful  for  the  trustees  to  make  sale  of 
the  stocks,  funds,  and  securities  so  to  be  purchased  under  the 
trusts  thereinbefore  contained,  and  invest  the  money,  and  to  alter, 
vary,  or  transpose  such  securities  or  funds  so  to  be  taken.     The 
settlement  contained  no  express  power  of  sale  over  the  i*eal  estate 
to  be  so  purchased,  and  no  i)ower  to  give  receipts. 


r. 
Lathbuby. 
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After  the  date  of  the  settlement  a  sum  of  stock,  part  of  the       M.  B. 
settled  property,  was  sold,  and  certain  copyhold  hereditaments,         1865 
the  subject  of  the  present  contract,  were  bought  with  the  pro-       xait 
(»eeds. 

The  bill  was  filed  by  the  husband  and  wife  and  the  trustees,  in 
consequence  of  doubts  being  entertained  as  to  the  power  of  the 
trustees,  under  the  above  settlement,  to  sell  and  give  a  i)ro2>er 
discharge  for  the  purchase-money.  There  were  children  of  the 
marriage. 

Mr.  Eddis,  for  the  Plaintiffs  :— 

The  question  in  this  case  is  whether,  the  trustees  having  sold 
part  of  the  trust  funds  and  invested  in  the  purchase  ot  real  estate, 
that  real  estate  is  to  be  considered  as  personal  estate,  so  as  to 
enable  them  to  exercise  the  power  of  sale.  WTiere  the  trusts  of 
a  settlement  require  conversion,  a  trust  for  re-sale  and  conversion 
is  implied.  In  Hosier  v.  De  Croismar  (1),  it  was  decided  that 
though  there  were  no  express  trusts  to  re-sell  and  convert,  yet 
that  lands  descending  on  the  wife  were  bound  by  the  cove- 
nant to  settle  after-acquired  property  on  the  trusts  of  the  settle- 
ment, and  ought  to  be  sold.  In  that  case,  Lord  Langddle  said  (2), 
— "  It  is  clear  that  the  benefit  cannot  be  secured  at  all  imless 
the  land  be  sold,  converted  into  money,  and  invested.  ...  It 
is  said  that  this  can  be  considered  only  as  a  direction  to  settle  real 
estates  on  the  trusts  on  which  personal  estates  had  before  l)een 
directed  to  be  held ;  that  it  is  no  trust  to  sell  or  convert,  and 
gives  no  i)ower  to  sell  and  convert ;  and  that  the  Court  is  not 
entitled  to  treat  the  clause  as  executory.  ...  I  cannot  view 
it  in  that  light."    So  in  Elton  v.  Elton  (No.  2),  (3). 

Here  the  real  estate  to  be  purchased  is  to  be  considered  as  a 
security.  As  to  the  power  to  give  receipts,  that  is  provided  for 
by  22  &  23  Vict.  c.  35,  s.  23,  though  some  doubt  has  Ijeen 
expressed  whether  that  enactment  is  retrospective.  But,  inde- 
pendently of  the  statute,  according  to  the  decision  of  Doran  v. 
Wiltshire  (4),  the  receipt  of  the  trustees  would  be  a  good  discharge. 
On  these  grounds  I  submit  that  the  trustees'  title  is  good. 

(1)  11  Bear.  Igr4.  (3)  27  Baiv.  034. 

(2)  11  Beav.  192.  (4)  3  Sw*  699. 
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M.  B.      '    Mr.  Lemn,  for  the  Defendant,  the  purchaser : — 

J865  I  submit  that  it  is  doubtful  whether  the  trustees  haye  a  power 

Tait        to  sell  and  give  receipts,  and,  as  the  husband  and  wife  are  still 

Lathbubt.   living,  and  there  are  children  of  the  marriage,  the  purchaser 

cannot  have  the  responsibility  thrown  U{x>n  him  of  seeing  to  the 

application  of  the  purchase-money.    The  real  estate  purchased  by 

the  trustees  is  directed  to  be  held  "  upon  the  trusts  that  would 

best  correspond"  with  those  before  declared.    This  may  imply 

that  the  land  should  be  retained  in  specie,  and  if  so,  the  directiou 

that  it  should  be  "  treated  as  personal  estate  "  is  void. 

Mr.  Eddis,  in  reply. 

Sir  J.  EoMiLLY,  M.E. :— I  will  look  at  the  case  carefully ;  the 
more  so  because  both  parties  wish  to  come  to  the  same  conclusion. 


Dec.  16.    Sir  J.  Romilly,  M.R.  :— 

In  this  case  I  think  the  trustees  have  a  power  to  sell.  The 
effect  of  the  settlement  is  this,  that  the  real  estate  is  to  be  cob- 
sidered  as  personalty,  and  is  treated  as  personalty  for  the  purpose 
of  the  settlement.  It  is  therefore  not  necessary  to  go  further 
into  the  question.  Declare  that  the  agreement  for  sale  should  be 
specifically  performe<l. 


Nov,  26. 
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In  re  GRATWICK'S  TRUSTS.  m,r. 

WiSr^Power-^Appointmeni — Reference  to  subject  qfjpcfwer — Valid  exercise,  J^ 

A  testatrix  having  a  life  interest  in  a  sum  of  Consols,  with  a  power  of  ap- 
pointing the  same  among  her  children,  who  were  to  share  equally  in  default  of 
appointment,  by  her  will  made  in  1864,  which  contained  no  reference  to  the 
power,  bequeathed  all  money  belonging  to  her  in  Consols,  and  all  the  money 
that  she  might  die  possessed  of,  to  her  two  surviving  children  (two  having  pre- 
viously died),  and  to  a  stranger  to  the  power,  in  equal  shares.  The  testa- 
trix possessed  no  Consols  or  other  stock  other  than  that  subject  to  the  power. 

Btld^  that  the  will  was  a  valid  exercise  of  the  power  as  to  the  two- 
thinls  bequeathed  to  the  surviving  children,  and. that  the  remaining  third 
went  to  those  entitled  in  default  of  appointment. 

UNDEB  articles  of  agreement  made  in  1811,  on  the  marriage  of 
Edward  and  Ann  Oratwiek,  a  sum  of  money  afterwards  invested 
in  £635  Consols  was  directed  to  be  held  in  trust,  in  the  events 
that  happened^  for  Ann  OrcAwieh  for  life,  and  after  her  decease 
upon  trust  for  all  and  every  the  child  and  children  of  Edward  and 
inn  GrcUwiek,  in  such  shares  as  the  said  Ann  Oraiwich  by  her 
will  should  appoint;  and  in  de&ult  of  such  appointment  upon 
tmst  for  all  and  every  such  child  or  children  equally,  to  vest  on 
their  attaining  twenty-one  or  marriage  in  the  lifetime  of  Edward 
and  Ann  GhraiwicJc  or  the  survivor. 

There  were  four  children  who  attained  twenty-one,  two  of  whom 
died  before  the  year  1864. 

Ann  Crrativiek  survived  her  husband,  and  by  her  will,  made  in 
ISGi,  bequeathed  all  money  belonging  to  her  in  the  Three  per 
C^nt.  Consols,  or  in  any  other  stocks  or  funds  of  Cheat  Britain, 
with  the  dividends  thereon,  and  all  other  money  that  she  might 
Jie  possessed  of  or  become  entitled  to  in  reversion,  remainder,  or 
expectancy,  tmto  her  'son  Thomas  Chraiwicky  her  daughter  Mary 
Nyth,  and  to  Ann  Chraiwick  the  younger,  the  widow  of  her  son 
Mvnrd,  in  equal  proportions. 

The  will  contained  no  reference  to  the  power  of  appointment 
pven  to  the  testatrix  by  the  settlement. 

The  testatrix  was  not  possessed  of  any  Government  stocks  or 
fimds  at  the  date  of  her  will  or  at  the  time  of  her  death,  save  so 

Vol.  I.  JV^  2 
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n.  B,  far  as  she  was  entitled  to  the  life  interest  in  the  dividends  of  the 
1865  said  sum  of  Consols,  the  dividends  of  which  she  had  received,  and 
Gbatwigsl's  over  which  she  had  the  said  power  of  appointment  after  her 
decease. 

The  trust  fund  had  been  paid  into  Court  under  the  Trustees 
Relief  Act,  and  the  present  Petition  was  presented  by  the  sur- 
viving son  and  daughter,  who  claimed  to  be  entitled  to  two-thirds 
of  the  fund. 

It  was  not  contested  that  the  bequest  of  the  testatrix  to  her 
daughter-in-law,  Ann  Qratmck  the  younger,  was  invalid  as  an 
exercise  of  the  power  of  appointment.  The  main  question  that 
was  argued  was,  whether  the  will  operated,  as  to  the  two-thirds  of 
the  fund,  as  a  due  exercise  of  the  power. 

Mr.  HaUett  for  the  Petitioners : — 

The  will  is  a  good  execution  of  the  power  as  to  tw^o-thirds  of  the 
stock,  the  two  surviving  children  being  proper  objects  of  the 
power,  Boyle  v.  Bishop  of  Peterhorotigh  (1),  Paske  v.  Hasdfooi  (2). 
The  testatrix  possessed  no  other  stock  at  the  time  of  her  death  to 
which  the  bequest  could  relate,  except  that  over  which  she  had  a 
power  of  appointment.     In  Walker  v.  Mackie  (3),  a  bequest  by 
testatrix  of  her  Bank  stock,  and  of  all  other  property  that  she  was 
possessed  of,  was  held  to  be  a  good  execution  of  a  power  which  she 
had  to  appoint  certain  sums  of  Three  per  Cent.  Stock,  it  being 
proved  that  the  Three  per  Cent.  Stock  was  the  only  stock  to 
which  she  was  entitled.     So  in  Mackinley  v.  Sison  (4),  where  a 
testatrix  with  a  power  of  appointment  over  a  sum  of  Three  per 
Cents,  in  the  name  of  trustees,  directed  certain  legaxdes  to  be  paid 
out  of  the  moneys  invested  in  her  name  in  the  Fonr  per  Cents., 
she  having  no  Four  per  Cents,  standing  in  her  name,  and  no  other 
money  to  satisfy  the  legacies, — this  was  held  to  be  a  due  execu- 
tion of  the  power.    Elliott  v.  Elliott  (5)  was  another  decision  to 
the  same  effect.    He  also  referred  to  Lake  v.  Currie  (6),  Be  Bavid^s 
Trusts  (7),  and  to  the  cases  collected  in  8ugden  on  Powers  (8). 

(1)  1  Ves.  Jun.  299.  (5)  15  Sim.  321. 

(2)  11  W.  R.  1089.  (6)  2  D.  M.  &  G.  536. 

(3)  4  Russ.  76.  (7)  8  W.  R.  39. 

(4)  8  Sim.  561. '  (8)  8th  ed.  812. 
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Mr.  W.  Barber,  for  the  trustees.  M.  B. 

1865 

Mr.  Eoeritty  for  the  representatives  of  the  deceased  children        w^w 
eotitJed  in  de&nlt  of  appointment : —  TwS^^ 

The  will  of  the    testatrix  was  not  a  valid  exercise  of  the 
power;  it  was  not  the  will  of  a  married  woman,  but  of  a  widow, 
80  the  Court  will  not  presume  that  a  special  power  like  that  con- 
tained in  the  articles  was  intended  to  be  exercised.     Moreover, 
the  bequest  is  to  three^^persons,  one  of  whom  is  not  an  object  of 
the  power.    In   this  case  there  is  no  direct  reference  to  the 
power,  or  to  the  subject  of  the  power,  as  in  Evans  v.  Evans  (1), 
where  the  will   was  held  not  to  operate  as  an  execution.    A 
general,  roving  description  of  property  is  not  sufficient.      The 
role  is  laid  down   by  Vice-Chancellor]  Kinderdey,  in  BooJce  v. 
Boole  (2).    "  K  you  can  find  evidence  of  the  testator's  intention 
to  dispose  of  the  property  which  is  the  subject  of  the  power,  then 
the  GoTirt  will  give  effect  to  that  intention."     Here  it  is  sub- 
nutted  that  there  is  no  such  evidence,  and  that  no  valid  appoint- 
ment has  been  made. 

Sir  J.  RoMiLLT,  MJR. : — 

This  is  a  case  of  a  special  power  of  appointment  given  to  a  testatrix 
oxer  a  snm  of  stock.  The  testatrix  had,  at  the  time  of  making 
her  will,  and  at  the  time  of  her  death,  no  stock  except  the  sum  of 
£635  Consols,  over  which  the  power  of  appointment  was  given 
to  her,  and  the  dividends  on  which  had  been  regularly  paid 
to  her.  By  her  wiU  she  bequeaths  all  the  money  belonging 
to  her  in  the  Three  per  Cent.  Consols,  with  the  dividends  thereon, 
and  all  other  money  that  she  might  die  possessed  of.  The  irre- 
^Tstible  inference  is,  that  she  applied  the  words  to  the  stock  on 
which  she  received  the  dividends.  I  am  of  opinion  that  two- 
thiids  of  the  fnnd  go  to  the  Petitioners  and  that  the  remaining 
one-third  goes  in  default  of  appointment,  and  is  divisible  in 
fonrths. 

(1)  23  Beav.  1.  (2)  2  Drew  &  S.  38,  44. 


N2 
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M.  B.  YOUNG  V.  SMITH. 

J^^         Euiband  and  wift — Marriage  settlement — After^equired  property — Covenant  ly 
jy^  Q  husband — Recital,  effect  of, 

A  marriage  settlement  contained  a  recital  of  an  agreement  that  after-acquired 
property  of  the  wife  should  be  settled.  The  corresponding  operative  part  was 
a  covenant  by  the  husband  alone,  without  the  usual  words,  "  It  is  hereby 
agreed." 

Hdd,  that  the  covenant  was  not  controlled  by  the  recital,  and  was  not 
binding  on  the  wife. 

X  HIS  was  the  Petition  of  Sden  St.  John,  widow  of  Oliver  81.  John, 
for  the  payment  out  of  Court  of  her  share  in  the  residuary  estate 
of  her  father  John  Touny,  the  testator  in  the  cause. 

A  settlement  made  in  1835,  on  the  marriage  of  Oliver  and 
Eden  St.  John,  between  Oliver  St.  John  of  the  first  part,  Hden  St 
John  (then  Helen  Nutt,  widow)  of  the  second  part,  and  the  trustees 
of  the  third  part,  contained  the  following  among  other  recitals:— 

"  And  whereas  it  was  also  agreed  upon  the  treaty  for  the  said 
intended  marriage  that  in  case  any  property  or  effects,  either  real 
or  personal,  of  the  value  of  £500  at  one  time  should  at  any  time 
hereafter  during  the  said  intended  coverture  descend  or  devolye 
to  the  said  Eden  Nutt  or  the  said  Oliver  St.  John  in  her  right, 
such  property  and  eflfects  should  be  settled  upon  the  same  or  the 
like  trusts  as  are  herein  expressed  and  declared  concerning  the 
said  trust  funds  and  premises  so  agreed  to  be  hereby  settled  as 
aforesaid." 

After  the  declaration  of  trust  of  the  settled  property  the  settle- 
ment contained  the  following  covenant : — 

"And  this  indenture  lastly  witnesseth  that,  in  pursuance  and  fur- 
ther performance  of  the  said  agreement,  and  in  consideration  of 
the  said*  intended  marriage,  he  the  said  Oliver  St.  John  dotli  hereby 
for  himself,  his  heirs,  &c.,  covenant  with  the  said  [trustees],  that 
if  at  any  time  or  times  during  the  said  intended  coverture  any 
real  or  personal  estate  of  the  value  of  £500  at  any  one  time  shall 
descend  or  devolve  to,  or  vest  in  the  said  Eeien  Nutt,  or  to  or  in 
the  said  Oliver  St.  John  in  her  right,  then  the  said  Oliver  St.  Johh 
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his  heirs,  &c,  shall  do  and  execute,  or  cause  or  procure  to  be  done  M.  B, 
and  execntedy  all  such  acts,  &c.,  which  shall  be  necessary  for  convey-  1865 
iog  and  assigning  the  said  estate  in  such  manner  that  the  said  Yotjno 
estate  may  be  vested  in  the  said  trustees  "  upon  the  trusts  before  sma. 
Jeclared  of  the  trust  premises.  

By  the  will  of  John  Young,  the  father  of  Eden  St.  John,  who 
die!  in  1841,  the  testator  devised  and  bequeathed  his  residuary 
estate  to  trustees  upon  trust  for  his  wife  for  her  life,  and  after  her 
death  for  his  children  equally  to  be  vested  interests  at  twenty-one 
or  marriage.     The  testator's  wife  died  in  1862. 

Oiiver  St.  John  died  in  1844,  and  his  widow,  the  present  Peti- 
tioner, claimed  to  be  entitled  to  a  fund  in  Court,  which  repre- 
sented her  share  under  the  said  will,  as  not  being  bound  by  or 
subject  to  the  trusts  of  the  settlement,  but  subject  only  to  her 
uini  incumbrances. 

The  Petition  was  opposed  by  the  trustee  of  the  settlement. 

Mr,  Sdwythy  Q.C.,  and  Mr.  Herbert  Smith,  for  the  Petitioner  i — 

In  this  case  the  Petitioner  is  entitled  to  the  fund.  The  operative 
part  of  the  settlement  contained  a  covenant  in  the  fullest  terms 
by  the  husband  to  settle  after-acquired  property,  but  none  by  the 
intended  wife.  The  words  "It  is  hereby  agreed  and  declared 
between  and  by  the  parties  to  these  presents"  being  omitted, 
the  wife  is  not  expressly  bound.  Even  if  the  recital  can  be 
''trapled  with  the  covenant  it  would  only  amount  to  an  agreement 
that  the  husband  should  do  certain  acts,  and  would  be  only 
binfb'ng  on  him. 

Thus  in  JELamsden  v.  Smith  (1),  where  the  covenant  by  the  husband 
was  prefaced  by  the  words,  "  It  is  hereby  agreed  and  declared," 
Vice-Chaneellor  Kinderdey  observed  respecting  those  words: — 
"  They  operate  to  shew  that  what  is  comprised  in*the  clause,  of  which 
these  words  are  the  commencement,  is  what  all  parties  intend  and 
agree  shall  be  done ;  and  whatever  you  find  in  the  clause  as  agreed 
to  be  done  by, any  given  party,  it  is  an  agreement  that. that  party 
is  to  do  it ;  but  the  party,  who  is  to  do  the  thing  is  the  person  who 
is  alone  bound  to  perform  that  agreement."  So  in  Reid  v.  Kenrick  (2) 
iuid  Chrey  v.  Stuart  (3),  which  were  similar  cases  of  covenant  by 

(1)  2  Drew,  298.  (2)  1  Jur.  N.  S.  897.   ^  (3)  2  Giflf.  398. 
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AL  B.      the  husband^  yice-Chancellor  Stuart  held  that  he  alone  was 
1865       boniid. 


Touva 
».  Mr.  Jessel,  Q.C.,  for  incumbrancers  in  the  same  interest  as  the 

—        Petitioner : — 

Taking  the  covenant  with  the  recital^  the  object  was  to  exdade 
the  husband's  marital  right ;  this  could  not  affect  an  interest  of 
the  wife's  that  was  reversionary  during  the  whole  period  of 
coverture.  This  fond  did  not  "  descend  to  or  devolve  on  "  the  wife 
during  the  husband's  life.  He  could  not  "  do  "  anything  or  "  cause 
or  procure  "  anything  "  to  be  done  "  to  vest  this  fund  in  the  trustees. 
Where  there  is  a  vague  recital  and  an  explicit  witnessing  part,  the 
latter  cannot  be  controlled  by  the  recital. 

Mr.  BagigaUay,  Q.C.,  for  the  surviving  trustee  of  the  settlement, 
in  the  interest  of  an  infant : — 

^  It  is  admitted  that  where  a  recital  and  an  operative  part  are  at 
variance,  the  operative  part  must  prevail,  but  here  the  covenant 
is  merely  ancillary  to  the  recittd,  and  the  terms  of  the  recital  are 
as  much  binding  on  both  parties  as] if  repeated  in  the  operative 
part.  The  case  is  governed  by  Butcher  v.  Butcher  (1),  where  the 
covenant  by  the  husband  comprised  property  that  should  "  come 
to  or  vest  in  "  the  wife,  and  the  wife  was  held  bound  to  settle  a 
reversionary  interest  that  fell  into  possession  after  the  death  of  the 
husband.    He  also  referred  to  Hammond  v.  Hammond  (2). 

[The  Master  of  Tins  Roli^  referred  to  Jfoore  v.  Magraih  (3).] 

Mr.  Archibald  Smith  on  the  same  side : — 

1.  The  recital  and  the  covenant  taken  together  amount  to  a 
covenant  on  the  part  of  the  wife  as  well  as  of  the  husband,  EcSes 
V.  Carr  (4).  2.  A  clear  recital  of  a  general  intention,  followed  by 
a  mistaken  and  imperfect  way  of  carrying  it  into  effect,  amounts  to 
an  agreement  to  which  the  Court  wHI  give  effect.  3.  The  recital 
is,  at  all  events,  conclusive  evidence  of  an  agreement  existing  at 
the  time  of  the  settlement,  and  not  superseded  by  it. 

(1)  14  Beav.  222.  (3)  Cowp.  9. 

(2)  19  Beav.  29.  (4)  2  Freem,  3 ;  8.  c  3  Sw.  638 


V. 
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Sffi  J.  KoMiLLY,  MJR. : —  •     M.  B. 

I  am  of  opinion  that  Mr.  Sdwyns  client  is  entitled  to  an  ^^ 
order  for  the  transfer  of  the  fund.  It  is  of  the  greatest  consequence  Tocno 
to  keep  distinct  the  different  parts  of  deeds,  and  to  give  to  recitals 
and  to  the  operative  part  their  proper  effects.  I  have  always  held 
that  where  the  recitals  and  the  operative  part  of  a  deed  are  at 
variance,  the  operative  part  must  be  officious  and  the  recitals 
inofficious.  I  do  not  say  inoperative,  for  the  recitals  may  be 
useful  in  explaining  ambiguities,  but  I  cannot  give  to  them  such 
effect  as  to  introduce  a  new  covenant  into  the  deed.  I  consider 
that  very  dangerous  consequences  would  follow  if  I  were  to  intro- 
duce here  a  covenant  by  the  lady  to  settle  her  after-acquired 
property,  especially  when  it  is  remembered  that  recitals  in  deeds 
are  often  very  loosely  expressed. 

I  agree  with  much  that  has  been  said  in  argument  as  to  the 
Court  giving  effect  to  the  intention  of  the  parties ;  but  I  consider 
that  where  the  settlement  is  not  in  accordance  with  that  intention 
the  proper  course  to  be  taken  is  to  file  a  bill  to  reform  it ;  and 
then  the  recitals  may  be  used  as  evidence  to  shew  what  the 
intention  of  the  parties  was. 

In  this  case  the  recital  contains  a  statement  that  whatever 
devolves  on  the  wife  during  the  coverture,  or  upon  the  husband  in 
her  right,  shall  be  settled  in  the  same  manner  as  the  other 
property  comprised  in  the  settlement ;  but  when  we  come  to  the 
covenant,  we  find  that  it  is  by  the  husband  alone.  I  am  asked  to 
extend  the  covenant  so  as  to  make  it  correspond  with  the  recital ; 
but  I  do  not  know  upon  what  principle  I  can  control  the  operative 
part  so  as  to*^extend  it,  if  I  cannot  also  control  it  so  as  to  restrict 
it  If  I  did  what  I  am  asked  to  do,  I  should  introduce  a  new 
covenant  into  the  deed;  but  this  would  be  a  proceeding  wholly 
nnwarranted  by  authority.  In  Butcher  v.  Butcher  (1)^  the  agree- 
ment was  in  the  operative  part  of  the  deed,  and  I  gave  effect  to  it ; 
and  I  should  have  done  so  here,  but  the  circumstance  that  the 
agreement  is  contained  in  the  recital  sufficiently  distinguishes  the 
two  cases.  I  also  think  that  the  case  of  HdUes  v.  Garr  (2),  before 
Lord  Nottingham^  is  distinguishable  &om  the  present.    In  that 

(1)  14  Beav.  222.  (2)  2  Freem.  3;  b.  c.  3  Sw.  638. 
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M.  R.       case  the  deed  would  have  been  wholly  inoperative  as  to  the  land 

1865       comprised  in  it,  if  it  had  contained  no  covenant  to  levy  a  fine; 

Young      and  I  have  no  doubt  that  where  the  intention  is  clearly  expressed, 

gu^       the  Court  will  hold  the  parties  bound  to  do  all  things  necessary  to 

carry  out  the  intention. 

I  am  therefore  of  opinion  that,  notwithstanding  the  useful 
operation  of  recitals  in  deeds  in  explaining  ambiguities,  or  in 
cutting  down  the  parcels  as  in  Moore  v.  Maffrath(l)y  before  Lord 
Mansfield,  I  cannot  introduce  into  this  settlement  a  covenant  by 
the  wife  to  settle  her  after-acquired  property. 


i>ee.20. 


M.B.  YEOMANS  V.  WILLIAMS. 

1865 


Btlease — Covenant — Voluntary  agreement — Representation, 

A  voluntary  declaration  by  a  creditor  that  he  intends  to  release  his  debtor 
from  a  debt,  though  not  amounting  to  a  release  at  law,  may  nevertheless  be 
held  in  equity  to  be  a  representation  which  the  creditor  is  bound  to  make 
good. 

Where,  therefore,  a  mortgagee,  on  hearing  that  his  son-in-law,  the  mort- 
gagor, was  about  to  sell  the  mortgaged  property  (a  house  occupied  by  the 
mortgagor)  in  order  to  pay  oflf  the  debt,  wrote  that  he  might  continue  to  lire 
there  without  paying  any  rent,  it  w^as  held  that  the  mortgagor  was  entitled 
to  redeem,  on  paying  the  princiiml,  together  with  interest  from  the  last  day 
on  which  interest  fell  due,  previously  to  the  death  of  the  mortgagor. 

Cross  V.  Sprigg  (1)  commented  on. 

John  CHBISTOPHEB  TEOMANS,  being  owner  in  fee  of  a 
freehold  house  which  he  occupied  himself,  mortgaged  the  same,  in 
the  year  1855,  to  his  father-in-law,  Janies  Richards,  to  secure  £1000 
and  interest  The  mortgage-deed  contained  the  usual  covenants 
for  the  payment  of  principal  and  interest. 

After  the  mortgage,  Mr.  Yeomans  continued  to  occupy  the  house ; 
and  he  never  paid  any  interest  on  the  debt.  About  May, 
1862,  a  slight  quarrel  took  place  between  Mr.  Yeomans  and 
Mr.  Richards,  and  thereupon  the  former  threatened  to  sell  his 
house  in  order  to  pay  off  the  debt.  On  hearing  of  this,  Mr.  and 
Mrs.  Richards  sent  a  letter  to  their  daughter,  Mrs.  Yeomans,  dated 

(1)  Cowp.  9. 
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the  2nd  of  May,  1862,  of  which  the  following  j  is  the  material       M.  B. 
part:—  1865 

"  You  wrote  to  tell  me  you  should  sell  your  house  to  pay  your  Ybomaot 
*  •  (1)  Did  I  ever  ask  you  to  do  it,  or  have  you  paid  me  a  WiLUAau. 
penny  since  you  had  the  money  from  me,  or  ever  took  the  least 
notice  about  it  ?  You  can  remain  where  you  are.  You  cannot  sell 
the  house,  ajid  I  hold  the  deeds.  You  can  live  there  just  as  you 
do,  without  paying  us  any  rent.  It  is  not  wished  that  you  should 
give  it  up.  If  you  give  it  up  you  must  get  some  place,  and  that 
you  must  pay  for."     .    .    . 

Mr.  Richards  died  on  the  2Ist  of  September,  1862,  having  by  his 
will  bequeathed  his  residuary  personal  estate  to  the  Defendants 
upon  certain  trusts,  and  appointed  them  his  executors. 

The  bill  was  filed  by  Mr.  and  Mrs.  Yeomam  (the  latter  of  whom 
was  interested  in  the  property  under  a  postnuptial  settlement), 
and  prayed  for  redemption  on  payment  of  the  principal,  together 
with  interest  from  the  death  of  Mr.  Richards, 

Mr.  BaggaHay,  Q.C.,  and  Mr.  W.  R.  Fisher,  for  the  Plaintiffs, 
contended  that  the  letter  of  the  2nd  of  May,  1862,  was  in  equity  a 
release  of  the  interest  during  the  life  of  Mr.  Richards. 

3Ix.  F.  O.  SayneSy  for  the  Defendants,  submitted  that  a  mere 
voluntary  declaration  of  intention,  not  under  seal,  could  not 
amount  to  a  release  of  a  covenant.  Cross  v.  Sprigg  (2).  Even  if  it 
were  a  release,  it  could  only  operate  as  such  up  to  the  time  when 
it  was  written. 

Sib  J.  BoMiLLY,  M.R. : — 

I  am  of  opinion  that  the  Plaintiffs  are  entitled  to  redeem 
on  payment  of  the  principal,  and  interest  thereon  from  the 
last  day  previous  to  the  death  of  the  testator,  on  which  interest 
fell  due.  I  do  not  understand  it  to  be  laid  down  in  the  case 
before  Vice-Chancellor  Wigram,  that  a  man  may  not  let  his 
house  to  his  son-in-law,  and  at  the  same  time  say  to  him, 
"You  may  hold  it  rent  free."  Is  there  anything  contrary 
to  equity  in  this  ?  and  is  there  any  technical  rule  that,  as  this 
(1)  Sic.  (2)  6  Hare,  652. 
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BI.  B.      would  not  release  the  son-in-law  from  the  rent  at  law,  it  would  not 

1865        do  so  in  equity?    I  think  not.    I  think  the  ease  would  come 

Ybokaks     under  another  head  of  equity,  namely,  that  where  one  man  indaoes 

WttUAio.    ft^o^J^®^  ^  enter  upon  a  certain  course  of  action  upon  the  &ith  of 

representations  held  out  by  him,  he  shall  be  compelled  to  make 

such  representations  good.    Thus,  if  a  man  asks  his  son-in-law  to 
take  a  house,  and  the  latter  says  he  is  not  rich  enough,  and  the 
father-in-law  then  says  that  the  son-in-law  shall  hold  it  rent  free, 
or,  what  is  the  same  thing,  that  the  father-in-law  will  pay  the  rent 
for  him,  I  think  that  if  the  son-in-law  acted,  on  such  representa- 
tions the  Court  would  compel  the  father-in-law  to  make  them 
good.    Moreover,  the  Vice-Chancellor  suggests  at  the  end  of  his 
judgment  that  there  may  be  a  difference  between  the  C€we  of  a 
•release  of  principal  and  of  interest.    He  does  not  decide  the  point ; 
but  I  am  of  opinion  that  there  is  some  substance  in  the  distino- 
tion ;  for  where  the  principal  is  alleged  to  be  released,  the  trans- 
action  is  always   open  to  the   observation — Why  did  not  the 
creditor    deliver  up   his  security?      Here   only  the  interest  is 
released,  and  I  think  the  Plaintiff  is  entitled  to  the  decree  I  have 
already  stated. 


Ike.  12. 


ILB.  DENT  V.  DENT. 

^2?5  Practice — Production  of  Documents 


In  an  administration  suit  an  order  was  made,  on  the  application  of  the  De- 
fendants, the  trustees  of  the  will,  that  a  contract  made  by  them  before  tlie 
institution  of  the  suit  for  the  sale  of  part  of  the  testator^s  estate  should  be 
carried  into  effect,  the  purchaser  consenting  to  be  bound  by  the  order,  **  as  if 
he  were  a  party  to  the  suit,  and  the  contract  were  specially  the  subject 
thereof."  The  purchaser  having  made  an  application,  which  was  opposed  by 
the  trustees,  for  the  reduction  of  the  purchase-money  on  the  ground  of 
adverse  claims  to  part  of  the  property : — 

Hdd,  that  he  was  entitled  to  an  affidavit  by  the  trustees  as  to  documents 
in  their  possession  relating  to  the  matters  in  question  between  him  and  them. 

XHIS  was  a  summons  adjourned  from  Chambers  for  an  affidavit 
as  to  documents. 

On  the  18th  of  May,  1861,  the  applicant,  John  Bird^  entered 
into  a  contract  with   Wilkinson  Dent,  William  Dent,  and  Arthur 
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.  EOejf  Unch,  the  trustees  of  the  will  of  Elizdbeth  Dent,  for  the  M.B. 
purchase  of  an  estate  in  VeneztuHay  part  of  the  testatrix's  estate.  1S65 
This  suit  was  afterwards  instituted  by  WUhinson  Dent  against  his  nsar 
co-trustees  and   others  for  the  administration  of  the  estate  of      j^^ 

Elizabeth  Deni,  and  on  the  8th  of  December,  1862,  an  order  was        

made* in  the  suit  upon  the  application  of  the  Defendants  WiUiam 
Dent  and  Finch  that  the  contract  of  May,  1861,  should  be  carried 
mto  effect.  Bird  appeared  and  consented  to  this  order,  which 
stated  his  consent  in  these  terms : — '*  The  said  John,  Bird  by  his 
sohcitor  consenting  and  submitting  to  be  bound  by  this  order  or 
by  any  other  order  that  may  be  made,  as  if  he  was  a  party 
to  this  cause,  and  the  said  contract  was  specially  the  subject 
theieor* 

Bird  having  taken  out  a  summons  for  compensation  to  be  made 
to  him  out  of  the  purchase-money  by  reason  of  adverse  claims  on 
parts  of  the  purchased  estate,  the  Defendant  Finch,  in  an  afSdavit 
made  by  him  in  opposition  to  that  application,  stated  that  the 
documents  and  correspondence  in  the  possession  of  the  trustees 
relating  to  the  estate  in  Venezuela  were  exceedingly  voluminous, 
and  that  a  great  many  of  the  said  documents  and  correspondence 
had  not  been  personally  read  or  examined  by  him. 

Bird  then  took  out  the  present  summons,  that  the  Plaintiff  and 
the  Defendants  William  Dent  and  Finch  might  make  the  usual 
affidavit  as  to  the  documents  in  their  possession  relating  to  the 
niatters  in  question  between  them  and  the  applicant  in  the  suit, 
and  for  the  production  of  the  documents. 

Idi.Southffate,  Q.G.,  and  Mr.  Druce  (with  them  Mr.  Prendergast), 
for  the  applicant : — 

The  order  of  the  8th  of  December,  1862,  has  placed  the  applicant 
in  the  position  of  a  jiarty  to  a  suit  between  vendor  and  purchaser 
relating  to  the  contract;  he  is  therefore  entitled  to  the  same 
discovery  as  if  he  had  filed  a  bill. 

Mr.  K  K.  Kardakcy  for  the  Eespondents : — 

A  person  who  is  not  a  party  to  the  suit  cannot  obtain  production 
of  documents ;  the  application  is  merely  for  the  purpose  of  delay- 
ing the  hearing  of  the  summons  for  compensation. 
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M.  B.       Sib  J.  RoMiLLT,  M.R.  :— 

J^  The  applicant  is  entitled  to  the  a£Sdayit.      The  respondents 

Dknt       themselves  obtained  the  order  by  which  the  applicant  consented  to 
Dent.       be  treated  as  a  party  to  the  suit,  and  they  cannot  now  tnm  roimd 

and  object  to  give  him  the  discovery  he  asks  on  the  ground  that 

he  has  not  filed  a  bill. 


Dee.  19, 22. 


M.  B.  IBBOTSON  V.  ELAM. 

J555  PartnersJiip — Profits — Interest — Income — Apportionment. 

Partnership  articles  provided  that  the  partnership  should  continue  for  five 
years  notwithstanding  the  death  of  any  partner  before  the  expiration  of  the 
term,  that  the  profits  should  be  divided  annually,  and  that  before  any 
division  of  profits  each  partner  should,  at  the  end  of  each  year,  be  credited 
with  interest  at  five  per  cent,  on  his  capital  in  the  business  at  the  beginning 
of  the  year.  One  of  the  partners  died  before  the  expiration  of  the  five 
years. 

Edd,  that  the  whole  of  the  share  of  the  deceased  partner  of  the  profits 
divided  at  the  annual  division  next  after  his  death  was  inoome  of  his  estate, 
but  that  the  interest  on  his  share  of  capital  was  apportionable,  and  so  mucli 
of  such  interest  as  accrued  in  his  lifetime  was  corpus^  and  the  remainder 
income  of  his  estate. 

xHIS*  was  a  special  case,  in  which  the  Plaintiff  was  the  widow, 
and  the  Defendants  were  the  executors  and  trustees  of  the  will,  and 
the  children,  of  William  Frederick  Ibbatsan. 

On  the  11th  of  January,  1860,  Mary  IbboUan,  WUliam  Frederick 
Ibbotson,  and  Alfred  Buckvr^gham,  Ibbatsan^  having    carried   on 
business  in  partnership   since  the  beginning  of  the  year  1853, 
signed  two  memoranda  of  agreement,  the  first  of  which,  after 
providing  that  the  profits  of  the  business  for  the   seven  years 
ending  the  Slst  of  December,  1859,  should  be  divided  between  the 
partners  in  certain  proportions,   proceeded  as  follows: — ^''It  is 
further  agreed  that  the  balance  now  in  the  business  to  the  credit 
of  each  of  us  on  the  above  arrangement  shall  remain  in  the  said 
business,  and  that  a  new  partnership  is  now  formed  between  us 
beginning  on  the  2nd  of  January,  1860,  and  ending  the  31st  of 
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December,  1864,  which  is  to  continue  in  force  for  the  whole  of  the       M.B. 
fiye  years,  even  though  any  of  us  die  before  the  expiration  of  the        1865 
said  term,   on  the  following  principle : "  —  Then   followed  five     Ibboivoh 
clauses,   of    which   the    first   provided    for   the   payment   of  a       e^Im, 
salary  to  William  Frederick  Ibbolsan,   and,  in  the  event  of  his        — 
death,  to  Alfred  Buckingham  Ihbatson ;  the  third  and  fourth  were 
immaterial  to  the  present  case,  and  the  second  and  fifth  were  as 
follows: — 

"Secondly.  Before  any  division  of  the  profits, each  partner  shall, 
at  the  end  of  each  year,  be  duly  credited  with  interest  at  the  rate 
of  5  per  cent,  upon  the  amount  of  capital  he  or  she  possessed  in 
the  business  at  the  beginning  of  each  year. 

"Fifthly.  After  the  first  and  second  parts  of  this  agreement 
are  carried  out,  the  profits  of  the  business  shall  be  annually  divided 
in  equal  proportions  between  the  said  partners." 

The  second  memorandum  provided  that,  in  the  event  of  the 
death  of  any  partner  or  partners  before  the  expiration  of  the 
term,  it  should  be  left  to  arbitration  to  decide  at  the  end  of 
the  term  what  time  should  be  given  to  the  surviving  partners 
or  partner  for  the  payment  of  the  capital  of  the  deceased  part- 
ner or  partners,  and  that  the  goodwill  should,  at  the  expiration 
of  the  partnership,  belong  exclusively  to  the  surviving  partners 
or  partner. 

Wmiam  Frederick  Ibhotson  by  his  will,  dated  the  2nd  of 
December,  1863,  after  appointing  Charles  Flam  and  Alfred  Buck- 
ingham  Kbcison  executors  and  trustees  of  his  will,  and  directing 
payment  of  his  debts  and  funeral  and  testamentary  expenses,  and 
giving  certain  specific  legacies,  devised  and  bequeathed  all  his  real 
leasehold  and  residuary  personal  estato  to  Charles  Ham  hnd  Alfred 
Buckingham  IHbotson,  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust  as  soon  as  conveniently  might  be  after  his 
decease  to  sell  his  real  and  leasehold  estates,  and  to  sell,  convert, 
and  get  in  his  residuary  personal  estate,  and  invest  the  produce 
oonformably.  to  the  clauses  for  the  investment  of  moneys  therein- 
after contained.  The  will  then  proceeded  as  follows : — "  And  I 
direct  that  my  trustees  shall  (subject  to  any  advance  that  may  be 
made  to  my  children  pursuant  to  the  clause  in  that  behalf  herein- 
after contained)  permit  my  wife,  she  continuing  my  widow,  to 
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SL  B.      receiye,  from  my  death,  the  net  annual  income  actually  produced 

1865       by  my  trust  property  howsoever  constituted  or  invested;"  and 

iBnanxnr     a.fter  directing  that  the  testator's  widow  should  maintain  his 

j5^      children  during  their  minority  out  of  the  income  so  to  be  received 

by  her,  and  providing  for  certain  advances  to  be  made  to  the 

children,  proceeded  to  direct  that,  "  subject  to  the  preceding 
directions,"  the  trustees  should  hold  the  testator's  trust  property 
upon  certain  trusts  for  the  benefit  of  his  children  and  their  issue, 
and  in  default  of  children  or  issue  attaining  a  vested  interest,  in 
trust  for  his  statutory  next  of  kin  at  the  time  of  the  fsdlure  of  the 
prior  objects  of  the  trust.  The  trusts  were  followed  by  a  clause 
directing  that  all  investments  of  money  thereinbefore  authorized 
or  directed  to  be  made^by  the  trustees  should  be  made  in  their 
names  in  the  public  stocks  or  funds,  or  in  Grovemment,  real,  or 
leasehold  securities,  or  in  bonds,  debenture  stock,  or  preference 
stock  of  railway  or  canal  companies. 

Wiaiam  Frederick  Ibbotson  died  on  the  26th  of  March,  1864, 
leaving  his  wife  and  three  children  surviving.  After  his  death 
the  business  was  carried  on  by  the  surviving  partners  in  conjunc- 
tion with  Elam,  as  one  of  his  executors,  until  the  31st  of  December, 
1864. 

During  the  partnership,  stock  was  taken,  and  statements  of 
accounts  and  balance  sheets  were  made  out  annually,  showing  the 
interests  of  the  respective  partners  up  to  the  Ist  of  July  in  each 
year.  Such  stock-takings Vere  made  on  the  Ist  of  July,  1863,  the 
1st  of  July,  1864,  and  finally  on  the  winding  up  of  the  pa^tne^ 
ship  on  the  31st  of  December,  1864. 

Doubts  being  raised  as  to  the  rights  of  parties  under  the  will  of 
William  Frederick  Ibbatson  in  respect  of  his  share  in  the  profits  of 
the  business  from  the  1st  of  July,  1863,  to  the  31st  of  December, 
1864,  and  the  interest  on  his  capital  during  the  same  period,  tiie 
following  questions  were  submitted  to  the  Court  by  the  special 
case: — 

1.  Whether  the  Plaintiff  is  entitled,]  for  her  own  benefit,  to 
receive  the  whole,  or  any,  and  what  part,  of  the  profits  accrued  on 
account  of  the  testator's  share  firom  the  1st  of  July,  1863,  up  to 
the  26th  of  March,  1864,  from  the  last-mentioned  day  np  to  the 
1st  of  July,  1864,  and  from  the  last-mentioned  day  up  to  the  31st 
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of  Deoembery  1864,  or  how  the  executors  ought  to  apply  the  same  ^  B. 

gnins  when  reoeived  by  them  ?  '  1865 

2.  Whether  the  Flamtiff  is  entitled,  for  her  own  benefit,  to  Ibboibov 

leceiye  the  whole,  or  any,  and  what  part,  of  the  interest  accrned  le^^ 

due  to  the  share  of  the  testator  between  the  same  respective  

periods,  or  how  the  executors  ought  to  apply  the  same  when 
received  by  them  ? 

Mr.  Selivyn,  Q.C.,  and  Mr.  Marten^  for  the  Plaintiff: — 

The  express  words  of  the  will,  coupled  with  the  fact  that  the 
testator  had  agreed  that  his  capital  should  remain  in  the  business 
imtil  the  expiration  of  the  partnership  term,  show  that  the  testator 
intended  the  Plaintiff  to  receive  the  specific  produce  of  the  capital 
embarked  in  the  business. 

The  whole  of  the  profits  of  the  testator's  share  since  "the  Ist  of 
July,  1863,  and  of  the  interest  on  his  share  of  the  capital  since 
that  day,  are  income  produced  since  his  death :  Bates  v.  Moich- 
ifdey  (1) ;  Madaren  v.  Siainlon  (2). 

The  profits  cannot  be  considered  to  have  accrued  due  untU  they 
are  declared  at  the  annual  stock-taking ;  and  it  cannot  be  ascer- 
tained what  amount  of  profits  would  have  been  divided,  if  the 
partners  had  taken  the  account  at  the  testator's  death.  Interest, 
as  a  general  rule,  is  apportionable ;  but,  in  this  case,  by  the  terms 
of  the  partnership  agreement,  it  is  made  a  part  of  and  must  follow 
the  same  rule  as  the  profits. 

Mr.  HobJume,  Q.C.,  and  Mr.  T.  Terrdl,  for  the  Defendants  :— 

The  trust  for  conversion  overrides  all  the  beneficial  trusts  in  the 
^rill.  Therefore,  although  the  testator's  share  in  the  partnership 
could  not  in  fact  be  converted  into  money  till  the  expiration  of 
the  term,  the  Plaintiff  is  only  entitled  to  the  income  which  it 
would  have  produced  if  converted,  according  to  the  rule  in  Howe 
V.  Dartmouth  (3). 

The  profits  and  interest  which  accrued  in  the  testator's  lifetime 
are  part  of  the  corptis  of  his  estate :  Johnston  v.  Moore  (4). 

(1)  31  Beav.  280.  (3)  7  Ves.  137. 

(2)  3  D.  F.  &  J.  202.  (4)  27  L.  J.  (Ch.)  453. 
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M.  B.  Profits  accrue  de  die  in  diem,  though  for  the  sake  of  conTenience 

1865  the  accounts  are  taken  and  a  division  made  at  stated  periods.  If 
Ibbotson     the  books  do  not  shew  the  exact  amount  of  profits  made  up  to  the 

jj^^       testator's  death,  an  average  must  be  struck. 

BcUes  V.  Machifdey  (I)  was  the  case  of  a  shareholder  in  a  com- 
pany, who  has  no  interest  in  the  profits  until  a  dividend  is  actually 
declared.  In  Maelaren  v.  Stainton  (2)  the  sum  held  to  be  income 
was  80  held,  as  being  a  debt  due  to  the  partnership,  and  therefore 
part  of  the  profits  of  the  year  in  which  it  was  paid.  The  profits 
and  interest  up  to  the  testator's  death  would  have  to  be  included 
in  the  return  of  the  testator's  estate  for  the  purpose  of  assessing 
probate  duty. 

The  Master  op  Tins  Eolls: — ^I  think  that  the  case  is  not 
within  the  rule  in  H<ywe  v.  Lord  Dartnumth  (3). 

'    Mr.  SdwyUy  in  reply : — 

There  is  no  rule  of  law  or  equity  that  profits,  to  be  ascertained 
and  divided  at  stated  periods,  can  be  apportioned.  In  Johnston  v. 
Moore  (4)  the  Vice-Chancellor  did  not  apportion  the  profits ;  it  is 
not  clear  whether  he  gave  the  tenant  for  life  all  or  none  of  the 
profits  at  the  stock-taking  next  after  the  testator's  death ;  if  all, 
the  case  is  in  favour  of  the  present  Plaintifi*;  if  none,  he  must 
have  decided  the  case  upon  the  special  terms  of  the  articles  of 
partnership. 

Sir  J.  RoMiLLT,  MJR. : — 

The  testator  in  this  case  was  engaged,  with  his  mother  and 
brother,  in  a  partnership,  the  profits  of  which  were  ascertained  and 
divided  on  the  1st  of  July  in  each  year,  and  the  capital  of  each 
partner  was  in  any  event  to  remain  in  the  business  until  the  expi- 
ration of  the  partnership  term  on  the  Slst  of  December,  1864. 
The  testator  died  on  the  26th  of  March,  1864.  The  first  question 
in  the  case  is,  whether  his  widow  is  entitled  to  the  whole  of  the 
profits  of  his  share  since  the  1st  of  July,  1863,  the  day  of  the  last 
annual  division  of  profits  preceding  his  death,  or  whether  there  is 

(1)  31  Bear.  280.  (3)  7  Ves.  137. 

(2)  3  D.  F.  &  J.  202.  (4)  27  L.  J.  (Gh.)  453. 
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to  be  some  sort  of  apportionment  of  the  profits,  and  the  widow  is  M.  B. 
entitled  only  to  such  profits  as  were  made  after  the  testator's  1865 
death.  Ibbotbon 

The  second  question  is;  whether  the  widow  is  entitled  to  the  whole       k^' 
of  the  interest  on  the  testator's  capital  in  the  business  from  the        — =" 
Ist  of  July,  1863,  or  only  to  so  much  of  the  interest  as  accrued 
after  his  deatbu    Both  questions  depend  partly  on  the  articles  of 
partnership  and  partly  on  the  testator's  will. 

(His  Honour  read  the  material  clauses  of  these  documents.) 

The  first  question  raised  in  the  argument  was,  whether  the  trust 
in  the  will  for  conversion  and  investment  must  not  be  read  as  pre- 
ceding the  trust  for  the  benefit  of  the  widow.  But  I  am  of 
opinion  that  the  will  cannot  be  so  construed ;  because  the  testator 
directs  that  the  widow  shall  receive  the  actual  income  from  his 
death,  and  the  getting  in  and  conversion  of  the  assets  would  neces- 
sarily take  some  considerable  time. 

Then  comes  the  question  of  the  apportionment  of  profits.  I  am 
of  opinion  that  there  can  be  no  apportionment,  and  that  the  widow 
is  entitled  to  the  whole  of  the  profits  made  after  the  1st  of  July, 
1863.  The  articles  provide  that  the  profits  shall  be  ascertained 
and  divided  on  the  1st  of  July  in  each  year ;  and  the  business  has 
been  carried  on  upon  that  footing.  If  the  accounts  were  to  be 
taken  and  the  profits  ascertained  and  divided  at  the  time  of  the 
testator's  death  instead  of  at  the  time  for  the  annual  division 
under  the  articles,  it  is  obvious  that  very  diflferent  results  might 
have  been  produced.  Debts  might  have  been  treated  as  good 
debts  on  the  26th  of  March,  which  by  the  Ist  of  July  might  have 
turned  out  bad,  or  vice  versa,  and  the  market  value  of  the  stock 
in  trade  might,  between  those  days,  have  been  materially  in- 
creased or  diminished  by  external  circumstances.  It  is  clear 
that  as  between  the  testator  and  his  partners  the  profits  could 
not  be  ascertained  at  any  other  time  than  the  1st  of  July,  and 
I  do  not  think  that  they  can  be  ascertained  at  any  other  time 
for  the  purpose  of  adding  to  or  taking  away  from  the  capital  or 
income  of  his  estate.  If  I  were  to  make  the  apportionment  I  might 
be  deciding  that  the  testator's  estate  was,  in  March,  1864,  entitled 
to  a  share  of  profits  exceeding  the  share  of  the  profits  for  the 
whole  year,  as  ascertained  on  the  1st  of  July,  1864.    I  concur. 

Vol.  I.  0  2 
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M.  B.      therefore,  in  the  argument  that  the  whole  of  the  profits  must  be 

1865       considered  as'accruing  at  the  time  when  under  the  articles  they 

iBBoraoH     were  tq  be  ascertained  and  divided,  and  that  they  are  consequently 

jj^       income  of  the  testator's  estate,  and  payable  to  the  widow.    I  thinks 

' — '       also,  though  of  course  in  the  absence  of  the  Attorney-General  I 

merely  make  the  observation  in  reference  to  the  argument  of  the 

Defendant's  counsel,  that  no  part  of  these  profits  would  be  properly 

•included  in  the  return  of  the  testator's  estate  for  the  purpose  of 

assessing  probate  duty. 

With  regard  to  the  interest,  however,  the  case  is  different. 
Interest  accrues  de  die  in  diem,  and  there  is  no  uncertainty 
as  to  the  amount  of  interest  which  has  accrued  np  to  any  given 
day.    Whatever  was  the  state  of  the  business  the  interest  waa 
a  fixed  and  ascertainable  sum  independent  of  the  profits.    I  think, 
therefore,  that  the  interest  must  be  apportioned,  and  that  so  much 
as  accrued  in  the  testator's  lifetime  is  part   of   the  corpus  of 
his  estate.    I  entirely  concur  in  the  reasoning  of  Vice-Chancellor 
Wood,  in  Johnston  v.  Moore  (1),  who  decided  this  question  in  the 
same  way.    The  report  of  the  case  is  a  little  obscure  upon  the 
other  question — ^the  question  of  profits ;  but  probably  the  decision 
turned  upon  the  terms  of  the  particular  instruments  in  that  case. 
The  answer  to  the  first  question  will  be  that  the  Plaintiff 
is  entitled  to  receive  the  whole  of  the  pn^ts  accrued  on  account  of 
the  testator's  share  from  the  Ist  of  July,  1863,  to  the  31st  of 
December,  1864 ;  and  the  answer  to  the  second  question  will  be 
that  the  Plaintiff  is  entitled  to  receive  the  interest  which  accrue^l 
due  on  the  testator's  share  from  the  26th  of  March,  1864,  to  the 
31st  of  December,  1864. 

(1)  27  L.  J.  (Ch.)  453. 
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WALKER  V.  WAEE,  HADHAM,  AND  BUNTINGFORD  ilb. 

BAILWAY  COMPANY.  ises 

BaHway  Canpanf^ — Vendor'B  lien — CompenmUicn — SdU  cf  Railway — Landi          Dm.  4. 
Clauie$  Consolidatim  Act,  1846  (8  &  9  Vict.  c.  18)/  

The  owner  of  land,  of  which  a  railway  company  has  taken  possession, 
either  mider  the  85th  section  of  the  Land$  Clauaea  CoMolidation  Acty  or  by 
agreement,  has  a  lieu  on  the  land  for  the  porchase-moneyy  and  also  for  the 
money  payable  to  him  as  compensation  for  damage  by  seveiance  and  injuxy 
to  his  adjoining  land,  unless  such  compensation  is  the  subject  of  a  separate 
agreement  between  him  and  the  company.  He  is  not  deprived  of  such  lien 
hj  a  deposit  and  bond  under  the  85th  section,  or  by  a4)cepting  a  deposit  in 
the  names  of  trustees  in  lieu  of  the  statutoiy  deposit^  if  the  purchase  and 
compensation  moneys  exceed  the  deposited  sum. 

The  Court  of  Chancery  will  enforce  the  lien  by  sale,  although  the  railway 
has  been  made  orer  the  land,  and  opened  for  public  use. 

On  the  12th  of  October,  1861,  The  Ware,  Hadham  dt  Bunting- 
ford  BaUway  Company  took  possession,  under  the  85th  section  of 
the  Lands  Clauses  Ad,  of  land  of  which  James  Sydney  Walker^ 
tie  Plaintiff,  was  the  fee-simple  owner,  and  paid  into  the  bank 
iTOO,  the  price  at  which  the  land  had  been  valued  by  their  sur- 
Wor,  and  gave  the  Plaintiff  a  bond  for  the  purchase-money  or 
cujupensation,  to  be  paid  him  in  respect  of  the  land. 

The  company  shortly  afterwards  required  other  land  belonging 
io  the  Plaintiff,  and  it  was  agreed  that  the  purchase-money,  or  com- 
pensation, to  be  paid  for  this  land,  as  well  as  the  land  previously 
taken,  should  be  settled  by  a  surveyor,  that  the  company  should 
We  immediate  possession  of  the  additional  land,  and  that  instead 
of  payment  into  the  bank,  under  the  85th  section,  they  should 
deposit  £500,  in  a  bank  in  the  names  of  MteMey,  their  secretary, 
aiwi  Eeardy  a  nominee  of  the  Plaintiff,  by  way  of  security  for  the 
amount  to  be  paid  by  them  in  respect  of  the  additional  land. 
The  company  deposited  £300,  in  February,  1862,  and  £200,  in 
July,  1862,  and  took  possession  of  the  land.  The  railway  was 
completed  and  opened  for  public  use  in  1863, 

On  the  Blst  of  December,  1863,  an  agreement  as  to  the  whole 
of  the  land  to  the  following  effect  was  signed  by  the  Plaintiff,  and 
sealed  with  the  company's  seal. 

0  2  2 
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M.  R.  That  the  Plaintiff  should  sell  and  the  company  should  purchase 

1865        the  land  at  such  a  sum  as  Mr.  CluHotiy  a  surveyor,  should  deter- 
yH^i^     mine.    That  the  company  should,  in  addition  to  the  purchase- 
^^'         money,  pay  to  the  Plaintiff  such  a  sum  as  Mr.  CluUon  should  deter- 
Hadham,  and  mine  as  a  compensation  for  the  damage  to  be  sustained  by  him, 
Railway  Co.  by  reason  of  the  severance  of  the  land,  or  by  reason  of  his  other 
lands  being  injuriously  affected  by  the  making  and  execution  of 
the  railway.    That  the  Plaintiff  should  deduce  a  good  title,  and 
upon  payment  of  the  sums  so  to  be  determined  convey  the  land 
to  the  company.    That  the  company  should  pay  interest  at  5  per 
cent,  on  the  purchase  and  compensation  moneys  from  the  days  when 
they  took  possession  to  the  day  of  completion  of  the  purchase, 
and  that  the  company  should  pay  all  the  Plaintiff's  costs  and 
expenses. 

Mr.  Glutton  made  his  award  on  the  18th  of  April,  1864,  and 
thereby  awarded  £725  as  the  sum  to  be  paid  to  the  Plaintiff  for 
the  purchase  of  the  land,  and  £1100  as  the  sum  to  be  paid  to  him 
as  compensation  for  damage  arising  from  severance,  &c. 

The  Plaintiff  took  up  the  award  and  paid  the  expenses  of  the 
reference.  His  title  was  accepted  by  the  company,  and  a  convey- 
ance, prepared  by  their  solicitor,  was  executed  by  the  Plaintiff, 
but  was  retained  by  him  and  was  still  in  his  possession. 

The  company  having  failed  to  pay  the  purchase  and  compensa- 
tion moneys,  the  Plaintiff  brought  an  action  against  them  on  the 
agreement  and  award,  in  which  he  recovered  judgment  on  the  21st 
of  December,  1864,  for  £2289  18».  6d.,  and  £45  7«.  lOd.  a)sts. 

On  the  25th  of  January,  1865,  the  Plaintiff  filed  his  bill  against 
the  company,  MicTdey  and  Heard,  praying  for  a  specific  perform- 
ance of  the  agreement  of  the  Slst  of  December,  1863,  for  payment 
of  the  £700  and  £500,  in  part  discharge  of  the  moneys  payable 
to  him  under  the  agreement,  award,  and  judgment,  for  a  declara- 
tion that  the  Plaintiff  had  a  b'en  as  unpaid  vendor  on  the  land 
for  such  moneys,  or  for  so  much  thereof  as  should  not  otherwise 
l>e  paid  by  the  company,  for  enforcement  of  the  lien  (if  ne^ 
cessary)  by  sale  of  the  lands  or  otherwise,  for  an  injunction  t< 
restrain  the  company  until  payment  from  continuing  in  possessioi 
of  or  interfering  with  the  land,  or,  at  all  events,  the  land  take) 
in  1862,  and  for  a  receiver. 
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TJie  company  by  their  answer  stated,  that  there  was  not  as  yet       M.  K 
suffidest  leyenne  arising  from  the  line  to  enable  them  to  satisfy        1865 
the  Plaintiff's  claim.    They  also  stated  that  they  had  on  the  29th      Wauob 
of  Jnne,  1863,  made  an  agreement  with  the  Oreat  Eastern  BaUway      ^^ 
Cmpany  by  which  the  latter  were  to  work  and  maintain  their  Hadham,  akd 
line  and  to  pay  them  50  per  cent,  of  the  gross  receipts.    They  had  Railway  Go. 
also  borrowed  a  considerable  sum  on  debentures,  the  interest  on        *"^ 
viu'ch  Iiad  been  guaranteed  by  the  Great  Eastern  Company,  in 
pursoance  of  a  power  in  one  of  their  Acts. 

The  Plaintiff  then  made  the  Oreat  Eastern  Company  parties  by 
amendment. 

After  the  bill  was  filed  the  Defendants  allowed  the  £700  and 
£300,  with  the  interest  thereon,  to  be  paid  to  the  Plaintiffl  The. 
cause  now  came  on  upon  motion  for  decree. 

Mr.  Selwyn,  Q.C.  (with  him  Mr.  Bruce),  for  the  Plaintiff : — 

The  Plaintiff  is  entitled  to  the  ordinary  vendor's  lien  for  the 
balance  of  the  purchase  and  compensation  moneys,  and  to  have  his 
lien  enforced  by  a  sale  of  the  land.  The  Qreai  Eastern  Company's 
interest  is  subject  to  the  lien  of  the  Plaintiff. 

Mr.  F.  H.  C6U,  for  Beard,  the  depositee. 

Mr.  Kaye,  for  the  other  defendants : — 

The  Legislature  having  provided  special  remedies  for  persons, 
whose  land  is  taken  by  railway  companies,  has  deprived  them  of 
the  lien  which  arises  by  implication  out  of  ordinary  contracts  for 
the  sale  of  land ;  AAams  v.  The  BlacJcwaU  Railway  Company  (1). 
The  purpose  for  which  the  land  is  required  is  inconsistent  with 
the  existence  of  a  lien,  the  enforcement  of  which  would  affect 
the  rights  of  the  public,  especially  after  the  railway  is  actually 
'^  use ;  Wood  v.  The  Charing  Cross  Bailway  Company  (2). 

The  deposit  under  the  85th  section  is  a  substitute  for  the  lien, 
and  the  Plaintiffs  acceptance  of  the  deposit  of  £500  as  security 
f«jr  the  amount  to  be  paid  in  respect  of  the  land  taken  in  1862,. 
^^  a  waiver  of  his  lien  on  that  land ;  Nairn  v.  Proivse  (3). 

The  deposited  sums  which  have  been  paid  to  the  Plaintiff 
exreed  the  sum  awarded  as  the  price  of  the  land,  and  there  can 
(I)  2  Mac.  &  G.  118.  (2)  33  Beav.  290,  (3)  6  Yes.  752. 
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HB.       be  no  lien  for  the~  compensation  money,  that  being  someihing 

186S       totally  distinct  from  the   purchase-money;    Webb  v.  the  Direct 

Waubb     Portsmouih  BaUway  Company  (1) ;   Doherty  y.  the  Waierfori  & 

wln^      jUmmc£  BaUway  Compamy  (2). 

^^^^^     The  Qreai  Eastern  Company  are  purchasers  for  value  without 

tUjuKATOa  notice  of  the  Plaintiff's  claim.     The  Court  will  not  make  the 

*""~       decree  sought  in  the  absence  of  the  debenture  holders ;  Fumesi 

Y.  the  Caterham  BaUway  Company  (3). 

The  judgment  not  being  a  year  old  cannot  be  mtade  a  diarge  on 
the  land,  and  the  Plaintiff  cannot  add  the  costs  of  the  action  to 
his  lien,  if  any. 

The  Master  of  the  Eolls  in  the  course  of  the  argument 
intimated  that  he  should  not  grant  an  injunction  or  appoint  a 
receiver. 

Sir  J.  KoMiLLT,  M,R : — 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a  part  of  the 
relief  which  he  asks. 

In  the  first  place, .  I  think  that  no  distinction  can  be  made 
between  the  money  to  be  paid  to  him  for  the  price  of  the  land 
and  the  money  to  be  paid  by  way  of  compensation  for  severance 
and  other  injury.     If  a  company  agree  to  take  a  piece  of  land  and 
to  give  £200  for  it,  treating  £100  as  the  value  of  the  land  and 
£100  as  compensation  for  injury  to  other  land,  the  whole  £200  is 
in  truth  the  purchase-money ;  and  it  is  the  same  thing  when  the 
amount  is  ascertained  by  the  award  of  an  arbitrator,  and  the 
award  apportions  the  amount  between  the  value  of  the  land  and 
the  compensation  for  injury.    If  there  had  been   two  distinct 
agreements,  one  for  the  sale  of  the  land  at  a  certain  price,  and  the 
other  for  compensation  in  respect  of  other  matters  which  might 
not  have  been  thought  of  at  the  time  of  the  first  agreement,  the 
two  sums  would  have  been  separate  and  distinct ;  but  here  there  is 
one  agreement  for  the  price  of  the  land  to  be  made  up  of  two 
ingredients,  and  the  owner  of  the  land  is  in  my  opinion  entitled  to 
the  ordinary  vendor's  lien  for  the  whole.     Indeed  it  would  be  a 
matter  of  insuperable  di£Sculty  in  many  cases  to   separate  the 

(1)  9  Hare,  129, 139.         (2)  13  In  Eq.  Eep.  538.         (3)  25  Bear.  C14. 


i  YOL.  I]  EQUITY  CASES.  199 

X    >       different  ingredients  which  combine  in  the  naiiid  of  a  vendor  in       M.  R. 
t  ^ding  him  as  to  the  price  which  he  will  accept  for  the  sale  of        1865 

i  his  land ;  not  only  the  actual  productive  value  of  the  land,  but     Wal^b 

the  convenience  of  its  position  with  reference  to  other  lands,  and      wabe, 
t  other  matters  of  that  nature  have  to  be  taken  into  consideration  ^^^^q^^ 

k  for  that  purpose.  Railway  CJo. 

I  In  the  next  place  I  think  that  the  Act  of  Parliament  does  not 

deprive  the  Plaintiff  of  his  lien.    It  was  not  intended,  that  because 
J  power  was  given  to  railway  companies  to  take  possession  of  land 

upon  paying  into  the  bank  the  amount  of  the  valuation  of  a 
surveyor  and  giving  the  bond  required  by  the  Act,  the  landowner        « 
should  lose  his  ordinary  right  of  lien  when  the  amount  payable  by 
the  company  has  been  subsequently  ascertained,  and  is  found  to 
exceed  the  deposited  sum. 

The  next  question  is  whether  the  Plaintiff  has  waived  his  lien 
by  accepting  security.    It  appears  that  a  sum  of  money  was  de- 
posited in  respect  of  each  of  the  pieces  of  land ;  but  there  was  no 
t  agreement  that  these  sums  were  to  be  taken  to  be  the  value  of  the 

land;  the  deposit  was  merely  with  the  view  of  securing  at  all 
i  events  so  much  of  the  purchase-money  which  was  afterwards  to  be 

!  ascertained,  and  that  cannot  in  my  opinion  be  considered  identical 

with  or  analogous  to  the  case  of  a  vendor  taking  security  for  an 
1  ascertained  amount  of  purchase-money,  in  which  case  no  doubt  he 

would  lose  his  lien  on  the  land.     A  vendor's  lien  is  an  inherent 
equitable  right,  which  can  only  be  taken  away  by  Act  of  Parlia- 
i  ment  or  by  agreement,  express  or  implied,  and  in  neither  of  these 

I  ivays  has  the  present  Plaintiff,  in  my  opim'on,  lost  his  right. 

I  Then  it  is  said  the  enforcement  of  the  lieu  would  interfere  with 

i  the  rights  of  the  public.     Now,  I  admit  that  the  rights  of  the 

I  public  are  to  be  considered;  but  can  it  be  said  that  a  railway 

j  company  may  take  a  man's  land  without  paying  for  it,  and  when 

he  seeks  to  enforce  payment  of  the  purchase-moiiey,  may  set  up 
I  as  a  defence  the  right  of  the  public?     I  know  of  no  authority 

,  for  such  a  contention,  and  I  certainly  will  not  be  the  first  to 

sanction  it.  The  public,  in  my  opinion,  cannot  be  interested  in 
having  a  man  deprived  of  his  property.  With  regard  to  the 
agreement  which  has  been  made  with  the  Great  Eastern  Railway 
XJompantf,  and  to  the  rights  of  the  bondholders  of  the  Ware, 
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M.  B.    .  Hadham,  &  BuwUngford  Company,  the  latter  company  could  only 

1865       enter  into  such  agreement  and  confer  such  rights  subject  to  the 

Walker     rights  which  preyiously  affected  their  own  interest  in  the  land,  and 

Ware,       therefore  subject  to  the  Plaintiff's  lien.    With  respect  to  the  costs 

Habham,  and  of  the  action  I  shall  say  nothing.    I  shall  declare  the  lien  and 

Rau^wat  Co.  refer  it  to  Chambers  to  ascertain  what  is  due  to  the  Plaintiff  for 

principal,  interest,  and  costs ;  and  if  the  Defendants  object  to  any 

part  of  the  amount  claimed,  the  objection  can  be  raised  in  Chambers. 

A  day  must  be  fixed  for  the  payment  of  what  shall  be  found  due, 

and  in  default  of  payment,  there  must  be  a  sale  of  the  land.    The 

Plaintiff  must  pay  the  costs  of  Mr.  Heard  and  add  them  to  his 

o^vn  costs. 


M.R.  CLEMENTS  v.  WELLES.  | 

1S85  j 

wv^  Leude — Assignment — Covenant — Notice — Specific  Performance — Pleading  \ 

I>«M3.  PaHieB.  \ 

The  underlessco  of  a  person  who  has  covenanted  not  to  carry  on  a  par- 
ticular trade  on  the  demised  proj)erty,  will  be  restrained  from  carryiiig  it       j 
on,  although  such  covenant  was  not  contained  in  the  original  lease,  but  only 
in  an  assignment  thereof;  and  although  the  underlessee  had  no  actual  notice       j 
of  it  when  he  took  his  underlease;  and,  Bcmbiey  even  though  he  had  do 
constructive  notice.    So  also  as  to  an  assignee  of  the  undcrlcssoe* 

To  a  suit  to  enforce  such  a  covenant,  the  original  covenantor  is  not  a  proper 
party,  if  he  has  jiarted  with  all  his  interest  in  the  property  and  is  not  any 
way  in  fault. 

iHE  PlaintiflF  was  a  hairdresser  in  Titchhoume  Streeij  Hay- 
market  y  and  formerly  carried  on  business  at  No.  19,  Leicester 
Street,  a  house  which  he  held  under  a  lease,  dated  the  21st  of 
May,  1857,  for  a  term  of  twenty-one  years  from  the  25th  of 
December,  1856. 

By  an  indenture  dated  the  Ist  of  June,  1860,  the  Plaintiff 
assigned  all  his  interest  in  the  premises.  No.  19,  Leicesier  Street, 
to  the  Defendant  WeUes,  who  thereby  covenanted  with  the  Plaintiff 
that  he,  his  executors,  administrators,  or  assigns,  or  under-tenants, 
would  not,  during  the  residue  of  the  term,  carry  on  on  the  pre- 
mises thereby  assigned  the  trade  or  business  of  a  hairdresser. 


V. 

Wells. 
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By  an  indenture  dated  the  6th  of  June,  1860,  Wdles  demised  M.  B. 
the  mme  premises  to  one  Ohio,  for  a  term  of  seventeen  years,  one  1865 
half  of  another  year  and  thirteen  days  from  the  1st  of  June,  then  Clbxemto 
instant,  at  the  rent  therein  mentioned,  and  subject  to  a  covenant 
(amongst  others)  by  GhtOy  that  he,  his  executors,  administrators,  or 
assigns,  would  not,  without  the  previous  consent  in  writing  of  Welles^ 
hig  executors,  administrators,  or  assigns,  carry  on  upon  the  premises 
thereby  denused,  any  trade  or  business  except  that  of  a  tailor. 
This  deed  contained  nothing  to  shew  the  nature  of  WeUes's  title. 

On  the  29th  of  November,  1861,  Welles  assigned  all  his  interest 
in  the  premises  to  W.  H.  HaH. 

Ohio  afterwards  assigned  his  interest  in  the  premises  to  one 
^Deffkh;  and  on  the  7th  of  April,  1865,  Deviek  entered  into  an 
agreement  with  the  Defendant  Sheai  for  the  sale  of  the  premises  to 
Ilim  for  the  residue  of  the  term  created  by  the  lease  of  the  6th  of 
June,  1860.  The  agreement  provided  that  the  purchaser  should 
not  require  the  production  of  any  title  to  the  premises  anterior 
to  such  lease,  nor  any  evidence  of  the  lessor's  power  to  grant  the 
:same. 

Sheafs  object  in  purchasing  the  premises  was  to  carry  on  the 
buidness  of  a  hairdresser  there ;  and  upon  investigating  the  title, 
his  solicitors  required  the  vendor  to  procure  the  written  consent  of 
Welles  for  that  purpose.  Thereupon,  ho  was  furnished  with  a 
document  dated  the  24th  of  April,  1865,  and  signed  by  W.  H.  Hall, 
by  which,  after  reciting  that  Welles  had  assigned  all  his  interest 
iu  the  premises  to  Hatty  by  an  indenture  dated  the  2J)th  of 
XoYember,  1861,  the  latter  gave  his  consent  to  Devtck,  or  his 
unfler-tenants,  or  assigns,  carrying  on  upon  the  premises  the 
business  of  a  hairdresser  and  perfumer.  Shortly  afterwards, 
Oeci^k  executed  an  assignment  of  the  premises  to  ShecU,  who' 
immediately  entered  into  possession,  and  began  to  fit  them  up 
for  the  purposes  of  his  business.  On  the  10th  of  May,  1865,  the 
bill  was  filed  against  Welles  and  Slimiy  praying  that  they  might 
be  decreed  specifically  to  jierform  the  covenant  in  the  indenture 
of  the  1st  of  June,  1860,  and  might  be  restrained  from  doing  any 
^i  contrary  thereto. 

\ik  interlocutor)'  injunction  had  been  obtained,  and  the  cause 
now  came  on  to  be  heard. 
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M.B.  It  was  admitted  that  Sheai  had  no  express  notice  of  the 

1865       covenant  in  question,  until  the  day  before  the  bill  was  filed. 


^^^^''^  Mr.  BaggaOay,  Q.C.,  and  Mr.  T.  H.  Terrell^  submitted  that  as  to 
W^jjB.  Sheaf,  the  case  was  governed  by  those  of  Parker  v.  Whyte  (1) ; 
Bchsofi  V.  Flight  (2).  As  to  Welles,  he  was  a  necessary  party 
to  a  suit  for  specific  performance  of  the  covenant,  and  besides, 
he  had  come  under  a  personal  liability,  of  which  it  was  impossible 
for  him  to  get  rid. 

The  Master  of  the  Kolls  : — Welles  has  parted  with  all  his 
interest ;  and  has  no  control  over  his  assignee.  SupjKise  I  grant 
an  injunction :  do  you  mean  that  I  could  commit  him  if  his 
assignee  persisted  in  breaking  the  covenant  ? 

Mr.  Terrell: — ^It  is  submitted  that  he  cannot  get  rid  of  his 
liability. 

'  The  Masteb  of  the  Kolls  : — You  may  recover  such  damages 
from  liim  as  you  can  at  law. 

Mr.  South ff ate,  Q.C.,  and  Mr.  Simmonds,  for  Sheai : — 

This  case  is  entirely  distinguishable  from  all  which  have  pre- 
ceded it.  Slieat  is  not  a  purchaser  with  notice  of  the  covenajit 
as  was  the  Defendant  in  Tvik  v.  Moxhay  (3).  The  covenant  in 
Parker  v.  Wliyie  (1),  was  in  the  original  lease,  and,  therefore,  nxu 
Tilth  the  land ;  here  it  is  contained  in  a  mesne  assignment,  and 
does  not  (4).  An  injunction  cannot  be  granted  unless  Sheai  can 
be  shewn  to  have  had  some  notice,  actual  or  constructive,  of  th^ 
covenant ;  Flight  v.  Barton  (o). 

Mr.  Jessel,  Q.C.,  and  Mr.  Cliarles  Hall,  for  Welles,  were  not 
called  upon. 

Sir  John  Eomilly,  M.R. : — 

As  to  Sheat,  the  Plaintiff  is  entitled  to  a  perpetual  injunction. 
If  not,  observe  what  the  consequences  would  be.     A  man  ma^es  a 

(1)  1  H.  &  M.  1G7.  (4)  1  Sm.  L.  C.  74. 

(2)  5  N.  R.  154,  344.  (5)  3  My.  &  K.  282. 

(3)  2  Ph.  774. 
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lease  ot  a  lai^e  piece  of  land  to  a  builder ;   the  builder  erects       Bf.  B. 
buildings  on  it,  and  then  assigns,  making  the  assignee  covenant        1865 
not  to  carry  on  any  noxious  trade — as,  for  example,  that  of  a  soap-    GLixBim 
boiler—which  would  be  injurious  to  the  neighbourhood.      It  i»     weu«. 
contended  that  the  assignee  may  grant  an  underlease,  free  from        — 
tlu's  covenant,  to  a  person  who  may  immediately  aftenvards  set  up 
this  very  trade  to  the  injury  of  the  whole  neighbourhood.    And 
this  is  a  mischief  which  cannot  be  guarded  against,  if  this  be  a 
trae  statement  of  the  law.    I  am  of  opinion,  however,  that  an 
nnderlessee  cannot  be  put  in  any  other  position  than  he  would  be 
in  if  he  had  distinct  notice  of  the  original  covenant. 

In  the  present  case,  no  doubt,  this  presses  very  hard  upon  Sheai, 
who  acted  quite  fairly ;  but  independently  of  what  I  have  said,  he 
had  constructive  notice  of  the  covenant.  He  makes  application 
to  Hall  for  licence  to  carry  on  the  trade  of  a  hairdresser.  HdU 
mies  a  letter  in  reply,  in  which  he  refers  to  the  indenture  of  the 
29tli  of  November,  1861.  That  indenture  is  an  assignment  of  the 
interest  of  Welles,  in  the^deed  creating  which,  the  covenant  in 
question  is  contained.  Sheai,  therefore,  cannot  say  that  he 
is  at  liberty  to  carry  on  this  trade,  notwithstanding  the  original 
covenant. 

There  is  no  case  at  all  against  Wettes ;  it  does  not  appear  that 
he  is  any  way  in  fault.  All  he  has  done  is  to  grant  an  under-lease 
of  the  property,  and  then  assign  it ;  afterwards  his  assignee  gives 
leave  to  carry  on  a  trade  which  the  assignor  covenanted  riot  to 
carry  on,  and  so  causes  all  this  mischief.  If  the  assignee  had  been 
here,  it  might  have  been  a  question  whether  he  ought  not  to  be 
made  to  pay  all  the  costs  of  the  suit ;  but  as  the  case  now  stands, 
the  bill  must  be  dismissed  against  Wdles,  with  costs. 
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M.B.  VESTRY  OF  BERMONDSEY  v.  BROWN. 


1865 
Dee.  7, 


Easemen t —  Way — Dedicaiion^^  User —  Vestry ,  right  of  to  sue. 

The  dedication  by  the  owner  of  the  soil  of  a  right  of  way  from  oontinuoos 
user  can  only  be  presumed  in  favour  of  the  public,  not  of  the  inhabitants  of  a 
particular  parish. 

The  Yestry  of  a  parish  cannot  sustain  a  suit  to  restrain  the  infringement  of 
a  public  right  of  way,  except  as  relators  on  an  information  by  the  Attorney- 
General,  even  though  they  are  expressly  authorized  by  Act  of  Parliament  to 
indict  any  person  stopping  a  right  of  way  within  the  parish,  ^  and  to  take 
such  other  proceedings  for  the  opening  thereof  as  to  them  should  seem 
expedient." 

The  Yestry  of  a  parish,  so  authorized  by  a  local  Act,  filed  a  UU  to  roaoTe 
an  arch  built  over  a  way  in  the  parish,  which  they  alleged  had  been  used 
by  and  dedicated  to  the  public  for  forty  years.  It  appeared  that  for  the  first 
twenty  years  of  that  period  there  had  been  a  lease  from  the  owner  of  the  soil 
with  a  right  to  build  over  the  way ;  that  then  the  lease  became  merged  in  the 
inheritance ;  and  that,  since,  the  Vestry  had  claimed  the  way  as  beknging 
to  them  for  the  exclusive  use  of  the  inhabitants  of  the  parish : — 

Held,  that  the  suit  could  not  be  sustained  on  its  merits  and  was  not  proixrlr 
framed. 

XHE  PlaintiflFs  in  this  suit  were  the  Vestry  of  the  parish  of 
BermoncUei/y  the  Defendant  was  the  owner  of  a  wharf  at  Bermondsey 
WaUy  bounded  on  the  north  by  the  river  Thames,  on  the  west  by 
a  dock,  and  on  the  east  by  a  way  ten  feet  in  length,  leading  from 
Bermondsey  WaU  to  the  Thames.  The  object  of  the  suit  was  to 
compel  the  Defendant  to  remove  a  certain  arch  and  building  which 
had  been  erected  on  the  said  way,  called  the  Ten-foot  Way,  which 
the  Plaintiffs  alleged  was  a  public  way,  and  had  for  nearly  forty 
years  been  continuously  used  as  of  right  by  the  public  as  tin  open 
and  uncovered  way,  without  any  interruption,  and  without  any 
agreement  with  the  Defendant  or  his  predecessors  in  title  or  any 
other  o^vner  of  the  way  or  the  adjacent  premises. 

By  the  57  Geo.  3.  c.  29  (an  Act  for  better  paving  the  streets 
of  the  metropolis),  certain  powers  were  given  to  the  commissioners 
having  the  control  of  the  pavements  of  any  parish  within  the 
operation  of  the  Act,  and  it  was  provided  that  the  powers  thereby 
conferred  on  them  might  be  exercised  by  all  persons  having,  under 
any  local  Act,  the  control  of  the  pavements  in  the  streets  in  any 
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district  within  the  jurisdiction  of  that  Act,  whether  in  snch  local       M.  B. 
Act  they  were  designated  as  vestrymen,  commissioners,  or  other-       1865 
wise ;  and  by  s.  72  they  were  empowered  to  remove  obstructions.       VmrirT  of 

By  the  8  &  9  Vict.  c.  177  (a  local  Act  for  the  improvement  of  the  Bbbmonmet 
parish  of  Si.  Martfy  Bennondseyjy  s.  165,  after  reciting  that  there  Bhowk. 
were  several  ancient  landing-places  on  the  banks  of  the  ThameSy  and 
other  rights  of  way  within  the  parish,  and  that  it  was  expedient 
that  the  same  should  be  kept  open  for  the  use  of  the  inhabitants 
of  the  said  parish,  it  waJs  enacted  that  it  should  be  lawful  for  the 
commissioners  thereby  appointed,  in  all  cases  where  the  person 
stopping  up  any  such  landing-places  or  rights  of  way  would  be 
liable  to  an  indictment,  to  indict  any  person  who  should  stop  or 
impede  any  such  landing-places  or  rights  of  way,  ^  and  to  take  such 
other  proceedings  for  the  opening  thereof  as  should  appear  to  the 
commissioners  expedient."    . 

By  the  18  &  19  Vict.  c.  120  (an  Act  for  the  better  local  manage- 
ment  of  the  metropolis),  it  was  enacted  by  s.  96,  that  every  vestry 
and  district  board  should,  within  their  parish'  or  district,  execute 
the  office  of  surveyor  of  highways.  And  that  all  streets  being 
highways  should  be  under  the  management  and  control  of  the 
Vestry  or  district  board  of  the  parish  or  district  in  which  such 
highways  were  situate.  And  by  s.  119,  that  if  any  obstruction 
placed  in  front  of  any  building  should  be  an  annoyance  by 
rendering  less  commodious  the  passage  along  any  street  in  their 
parish  or  district,  it  should  be  lawful  for  the  vestry  or  district 
board  to  give  notice  to  the  owner  or  occupier  of  such  house  to 
remove  the  same  as  therein  directed.  This  Act  was  amended  by 
19  &  20  Vict.  c.  112,  giving  further  powers  to  the  Vestry. 

By  the  25  &  26  Vict.  c.  102  (an  Act  to  amend  the  metropolis 
local  management  Acts),  it  was  enacted  by  s.  73,  that  the  powers 
of  improving  and  regulating  streets  contained  in  the  Act  of  57 
Oeo.  3,  c.  29,  so  far  as  the  same  was  in  force  and  was  not  incon- 
sistent with  the  18  &  19  Vict.  c.  120,  should  extend  and  apply  to 
the  metropolis  as  defined  by  that  Act ;  and  by  other  sections  o: 
the  said  Act  powers  were  given  to  the  Vestry  or  district  board  to 
maintain  the  streets  and  highways  within  their  parish  or  district 
for  the  public  benefit. 

The  bill  alleged  that  the  said  Tenrfoot  Way  had  for  upwards  of 
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1I.B.       forty  years  been  maintained  and  repaired  as  a  public  highway  at 

1865        the  expense  of  the  parish  of  Bermondsey  ;  tliat  it  was  a  Talnable 

VE8TBT  OF    riglit*  and  much  frequented  and  used  by  the  inhabitants  of  the 

Bbrvordot  parish  and  the  public ;  and  that,  under  the  provisions  of  the  aaid 

^B^owK.      Acts,  it  became  vested  in  the  Vestry  of  Bermondsey,  and  was  now 

vested  in  the  Plaintiffs  as  such  Vestry.    The  Plaintiffs  insisted 

that  the  arch  erected  by  the  Defendant  darkened  the  said  way  and 

prevented  the  free  use  of  it  as  heretofore,  and  prayed  that  the 

Defendant  might  be  restrained  by  injunction  from  permitting  the 

said  arch  and  building  to  remain  across  the  said  Tenrfixi  Way,  or 

so  that  the  said  way  or  the  right  of  user  and  enjoyment  of  the 

same  by  the  public  as  an  open  and  uncovered  way  might  be 

hindered,  obstructed,  or  interfered  with. 

.  The  Defendant  denied  that  the  public  had  any  right,  as  against 
him,  to  the  use  of  the  said  Tenrfoot  Way,  His  case,  aa  statedinhis 
answer,  was  in  substance  as  follows : — 

In  the  year  1774,  the  site  of  the  said  Tm^foot  Way  was  the  pro* 
perty  of  Sarah  Westy  the  elder,  who  was  the  owner  of  nearly  the 
whole  of  the  parish  of  Bermondsey.  In  1795,  large  portions  of 
the  said  property  were  subject  to  the  pow6r  of  appointment  of 
Sarah  West,  the  yoimger,  and  by  her  devised  upon  certain  trusts 
Under  her  will,  JaToes  Boberi  Wed  became  tenant  for  life  in  pos- 
session before  1818,  and  died  in  1838,  leaving  an  eldest  son  of  the 
same  name,  who  had,  in  1835,  barred  the  entail,  and  resettled  the 
estate  upon  himself  for  life,  with  remainder  to  his  first  and  other 
sons  in  taiL 

By  an  Act  of  41  Geo.  3,  the  site  of  the  Ten^fooi  Way  (which,  as 
the  Defendant  contended,  was  then  covered  with  buildings  that 
were  pulled  down  before  1818)  became  vested  in  the  devisees  ia 
trust  under  Sarah  West's  wilL 

By  a  lease  dated  the  28th  of  October,  1818,  the  said  Jati^ 
Bdbert  West  demised  to  T.  K.  Creak  certain  warehouses  and  build- 
ings near  Bermondsey  Watt,  and  near  the  wharf  and  way,  and 
granted  to  the  lessee  and  his  assigns  the  liberty  and  use,  during 
the  term,  in  common  with  others  the  tenants  of  the  said  /.  B^ 
West,  of  the  wharf  and  Tenrfoot  Way  which  had  been  recently 
formed. 
By  another  lease  of  the  1st  of  May,  1821,  the  said  J.  B.  West 
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demised  to  W.  Baitenbury  for  51  years  the  piece  of  ground  north       M.  B. 
of  Bemurndsey  WdOy  exclusive  of  a  passage  or  way  of  ten  feet  wide        1865 
(meaning  the  said  Ten-foot  Way)j  and  the  said  lease  contained  a    Vestbt  of 
covenant  by  the  lessee  to  erect  a  warehouse  or  building,  so  that,     ^'^^^^^^^'^ 
if  carried  over  the  said  way,  it  should  be  at  least  nine  feet  above      Brown. 
the  level  of  the  street,  and  should  leave  the  way  ten  feet  wide. . 

In  1822,  the  said  /.  R  West,  and  the  trustees  of  Sarah  West's 
will,  sold  the  freehold  of  the  premises  demised  to  T.  K.  Creak  to 
L.  W.  DiRwyn.  In  1821  they  conveyed  to  T.  K  Heron  the  pre- 
mises comprised  in  the  lease  to  W.  Battembuiry,  subject  to  his 
term,  and  T.  E.  Heron  afterwards  conveyed  them  to  John  Morris, 
by  whom  they  were  mortgaged. 

In  1839,  the  lease  to  W.  BcUtenbury  hecskme  vested  in  John  Morris, 
who,  in  1845,  sold  the  premises  so  leased  to  W.  Baitenbury,  and  so 
conveyed  to  T.  K  Heron,  and  conveyed  the  same  to  T.  C.  Gibson. 
In  1863  the  entire  interest  therein  was  conveyed  to  the  Defendant  * 

The  Defendant  contended  that  the  soil  of  the  Ten-foot  Way  passed 
under  the  lease  of  the  Ist  of  May,  1821,  and,  if  so,  that  the  inheri- 
tance of  the  soil  and  of  the  land  adjacent  to  it  was  vested  in  the 
Defendant :  if  not^  that  the  inheritance  of  the  soil  of  the  Tenfoot 
Way  remained  in  the  devisees  in  trust  of  Sarah  West ;  and  that,  in 
either  view,  if  there  had  been  a  public  user  (which  was  denied), 
such  user  could  form  no  foundation  for  a  claim  of  public  right  as 
against  the  inheritance ;  and,  further,  that  if  the  soil  did  not  pass, 
no  user  by  the  public  could  give  to  the  public,  or  to  any  one  using 
the  way,  any  claim  to  deprive  the  Defendant  of  the  right  to  occupy 
it  with  buildings. 

The  witnesses  on  the  part  of  the  Plaintiff  shewed  uninterrupted 
user,  by  various  persons,  of  the  Tenfoot  Way  from  the  year  1818. 
Most  of  the  witnesses  spoke  of  the  use  of  it  *^  by  the  public  gene- 
rally." There  was  further  evidence  that  since  the  year  1845  it 
had  been  repaired  by,  and  at  the  expense  of,  the  parish,  and  that 
the  Vestry  had  claimed  the  way  as  being  their  property,  and  placed 
locks  and  keys  there,  and  placed  a  notice  board  by  the  side  of  the 
way  marked  thus : — "  Free  landing-place  belonging  to  the  parish 
of  Bermondsey."  This  was  signed  by  the  Vestry  clerk.  The 
Defendant  contended  that  the  general  user  of  the  Tenfoot  Way, 
deposed  to  by  the  Plaintiffs'  witnesses,  resulted  from  the  right 
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M.B.  giyen  to  the  tenants  of  Mrs.  Wes£%  estate,  livho  were  a  large  part 

1865  of  the  parishioners  of  Bemvandsetfy  and  that  the  right  claimed  by 

Vevtry  or  ^^6  Vestry  was  inconsistent  with  the  presomption,  even  if  such 

BsRMQiiDSET  ^^^1^  othcrwiso  be  inferred,  of  a  dedication  to  the  public. 


Browk. 


Mr.  HMumse^  Q.C.,  and  Mr.  8wrr<mey  for  the  Plaintiffs  :-^ 

The  evidence  clearly  shows  a  continuous  user  of  the  way  by  the 
public  for  about  forty  years  as  an  open  highway,  and  a  place  for 
lading  and  unlading  goods.    From  such  user  a  dedication  must  be 
presumed  as  in  Bugby  Charity  v.  Merryweaiher  (1),  where  uninter- 
rupted user  for  eight  years  was  held  to  be  sufficient.     The  ruling  of 
Lord  Kenyon^  in  that  case,  had  been  questioned  by  Lord  Mansfield 
m  Woodyer  v.  Hodden  (2) ;  but  this  was  a  fer  stronger  case,  for  there 
negotiations  had  been  going  on,  during  which  the  public  had  been 
negligently  allowed  to  use  the  way.    The  rule  is  thus  laid  down 
by  Lord  Ellenborough^  in  Bex  v.  Lloyd  (3) :  "K  the  owner  of  the 
soil  throws  open  a  passage,  and  neither  marks  by  any  visible 
distinction  that  he  means  to  preserve  all  his  rights  over  it,  nor 
excludes  persons  from  passing  through  it  by  positive  prohibition, 
although  the  passage  was  only  intended  for  private  convenience, 
the  public  are  not  now  to  be  excluded  after  being  allowed  to  use 
it  so  long  without  any  interruption."    Li  that  case,  as  in  the  pre- 
sent, all  the  houses  surrounding  the  way  had  belonged  to  the 
same  person ;   there,  there  was  the   evidence  of  the  way  being 
lighted  at  the  public  expense ;  here,  the  way  has  been  repaired 
by  the  parish,  and,  as  was  laid  down  by  LUUedale,  J*.,  in  Bex  r. 
InJuibUanis  of  Leake  (4) : — "  If  a  road  has  been  used  by  people  in 
the  parish,  it  furnishes  evidence  pro  tanto  of  its  being  a  way  for  the 
rest  of  the  public;  and  if  the  parish  have  repaired  it,  it  famishes 
a  strong  evidence  that  it  is  a  highway."     As  to  the  person  in 
whom  the  fee  is  vested,  the  Court  will  not  go  into  nice  questions 
to  ascertain  to  whom  the  fee  belongs.    Thus  in  Beg.  v.  InhabiiafUs 
of  East  Mark  (5),  Lord  Denman  observed  (6) : — **  If  a  road  has  been 
used  by  the  public  from  forty  to  fifty  years,  without  objection,  am 
I  not  to  use  it  unless  I  know  who  has  been  the  owner  of  it  ?'      »?<> 

(1)  11  Kist,  375,  n.  (4)  6  B.  &  Ad.  469,  484. 

(2)  6  Taunt  125, 142.  (5)  11  Q.  B.  877. 

(3)  1  Camp.  2G0,  262.  (6)  11  Q.  R  882, 
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in  Beff.  v.  Petrie  (1),  where  a  dedication  was  presumed  from  nser       M.B. 
of  eight  years.  1865 

The  Defendant  contends  that^  owing  to  an  arrangement  made    \^^ov 
by  the  Wed  fiamily,  numerous  persons  have  a  right  to  use  this  Bibmohbbbt 
way ;  but  he  has  adduced  no  eyidence  to  shew  that  any  one  has  such      Browv. 
right  to  use  it  except  Creak,  to  whom  it  was  granted  by  his  lease 
in  1818;  whereas  the  Plaintiffs  have'evidence  of  uninterrupted 
user,  without  any  adverse  daim  by  the  tenants  of  the  Weri  estate. 
There  is  no  proof  that  it  was  intended  for  their  use  only,  and  if  it 
were,  it  would  be  insufficient :  Beff.  v.  Broke  (2).    The  Defendant 
contends  that,  though  continuous  user  may  be  good  evidence  of 
dedication  as  against  the  lessee,  it  would  not  be  so  against  the 
reversioner ;  but  we  find  that  in  1839  the  lease  and  the  reversion 
became  vested  in  the  same  person,  John  Morris,  subject  to  his 
mortgage,  and  in  1845  the  lease,  the  reversion,  and  the  mortgaged 
interest  all  became  vested  in  T.  C.  Oibeon. 

[The  Master  op  the  Boixs  : — ^If  you  establish  that  this  is  a 
public  highway,  ought  not  I  to  have  the  Attomey-Greneral  here  ?]" 

The  object  of  the  Attorney-General  appearing  is  to  protect  the 
public ;  but  as  soon  as  the  public  is  protected  by  properly  con- 
stituted bodies,  they  are  the  proper  parties  to  sue.  The  right  to 
the  soil  being  in  the  Vestry,  they  are  the  custodians  of  the  rights 
of  the  public,  and  by  the  8  &  9  Vict.  c.  177,  taken  with  the  sub- 
sequent Acts,  they  are  expressly  empowered  "to  take  such  pro- 
ceedings'* for  the  opening  of  any  landing-places  or  rights  of  way 
as  should  appear  expedient.  If  the  sanction  of  the  Attorney- 
General  were  necessary,  it  would  be  expressly  stated,  as  in  the 
Sewage  UtHimtion  Ad  (S). 

l^T.Selwyn,  Q.C.,  M.T.  Mdlidi,  Q.C.,  and  Mr.  Wicken8,'{oT  the 
Defendant : — 

Dedication  of  a  way  to  the  public  depends  on  intention :  admit- 
ting that  the  Courts  have  gone  a  long  way  in  presuming  it  when 
not  rebutted,  yet  here  the  owner,  when  he  granted  the  leaBO,  never 
intended  to  give  up  the  ownership  of  the  property.    There  was  a 

(1)  4  El.  &  B.  737.  (2)  1  F.  &  F.  514. 

(3)  28  &  29  Vict  c  75,  8. 10. 
Vol.  I.  P  2 
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M.B.       covenant  contained  in  the  lease  to  Battenbury  of  the  let  of  May, 
1865        1821,  that  the  ground  should  be  built  over,  leaving  the  Tenr 
YniBT  ov  foot  Way,  and  the  arrangement  was,  that  other  lessees  of  the  Wed 
0ND8KY  ^^^  should  have  the  right  of  user.    These  persons  were  very 
^^^     numerous,  as  the  estate  covered  a  large  part  of  Bemumdsey.    In 
Wood  V.  Veal  (1),  it  was  held  that  there  could  be  no  dedication  of 
a  way  to  the  public  except  by  the  owner  of  the  fee.    In  Jarm  y. 
Dean  (2),  there  was  evidence  of  the  owner's  consent.    Here  there 
was  no  owner  capable  of  exercising  such  an  intention.     The 
Plaintiffs'  counsel  relied  on  the  repairs  of  the  way  being  made  by 
the  parish,  but  the  parish  authorities,  in  this  case,  were  nearly 
the  same  persons  as  those  to  whom  the  right  was  reserved  by 
lease ;  besides,  what  was  done  was  done  by  the  parish,  not  on 
behalf  of  the  public.    They  carefully  excluded  the  public  by  their 
notices,  and  described  the  way  as  "  belonging  to  the  parish." 
There  can  be  no  dedication  to  a  limited  portion  of  the  public, 
such  as  a  parish:  Poole   v.  Euskinson  (3):   and    if  attempted 
to  be  made  it  would  be  a  mere  license.    The  ease  of  Tlie  Bu^gby 
Charity  v.  Merryweather  (4),  relied  on  by  the  Plaintiffs,  was  a  nisi    \ 
prius  case,  and  is  cited  in  a  note  to  Daniel  v.  North  (5),  which    ; 
is  an  authority  the  other  way.  ! 

In  the  present  case,  by  the  lease  to  Creak,  in  October,  1818,  the    ; 
right  to  use  the  way  was  granted  to  him  in  common  with  others  ;   I 
a  dedication  to  the  public,  therefore,  would  have  been  a  derogation    | 
from  his  right.     The  intention  clearly  was  that  it  should  be  for  the 
use  of  the  tenants  of  the  property.  Then  there  was  the  lease  to  Batten' 
hury  in  1821,  with  the  right  of  building  over  the  way.     There  may 
be.  a  dedication  subject  to  such  a  right  as  that,  and  then  the  public 
must  take  it  as  they  can,  as  in  Fislier  v.  Propose  (6),  but  the  owner 
cannot  thereby   derogate  from  the  right.      In   1845,  tlie  lease 
became  merged  in  the  inheritance,  and  then,  according  to  the 
evidence,  bars  were  put  up,  and  locks,  the  keys  being  kept  "  for  the 
use  of  the  inhabitants  "  of  the  parish.     In  this  state  of  things  no 
dedication  can  be  inferred.    Even  if  there  be  such  a  thing  as  a 
right  of  way  vested  in  a  parish  (wliich  the  law  does  not  recognize), 

(1)  5  B.  &  Aid.  454.-  (4)  11  East,  375,  n. 

(2)  3  Bing.  447.  (5)  11  East,  375. 

(3)  11  M.  &  AV.  827.  .  (6)  2  B.  &  S.  770. 
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tiie  Vestry  wonld  haye  no  right  to  assert  it,  and  no  heuB  standi  to  H.  B. 

sue  in  oider  to  protect  the  rights  of  the  parishioners.    If  there  1B65 

were  a  dedication  to  the  public,  then  the  Vestry  had  no  right  to  yktbt  of 

me  without  the  sanction  of  the  Attomey-Creneral.    No  such  right  ^■^^^"*"^ 

was  Tested  in  them  by  the  Act  of  8  &  9  Vict  c.  177,  for  the  olject  ^^^ 
ot  that  statate  was  to  enable  the  commissioners,  now  represented 
by  the  Vestry,  to  sustain  an  indictment. 

llr.  Hdbhouse,  in  reply : — 

The  dedication  of  this  way  was  no  derogation  of  the  grant  to 
Creak,  it  was  an  extension  of  the  gmnt ;  nor  was  it  any  derogation 
of  the  lease  to  BaUenbury.    The  evidence  establishes  such  a  user 
as  to  be  good  against  the  beneficial  owner  from  the  year  1826. 
The  case  of  Wood  v.  Veal  (1)  does  not  apply,  because  there  there 
nas  no  eridence  against  the  reversioner.    Then,  as  to  the  condition 
in  the  lease  to  JBaUenbury,  the  covenant  did  not  oblige  the  lessee 
to  build  over  this  way ;  it  only  entitled  him  to  do  so ;  and  if  there 
was  any  obligation,  it  ceased  when  the  lease  and  reversion  were 
^ted,  for  there  could  be  no  obligation  ficom  a  man  to  himself. 
The  Defendant  contended  that  there  could  be  no  right  of  way 
Tested  in  the  parish,  and  that  a  dedication  to  the  parish  would  be 
yoid ;  but  we  rely  on  the  8  &  9  Vict  c.  177,  which,  as  the  evi- 
dence shews,  included  this  Ten-foot  Way,  the  right  to  which  was 
Tested  in  the  Vestry  for  the  benefit  of  the  inhabitants.    As  to 
the  right  of  the  Vestry  to  sue,  that  may  be  inferred  from  the 
57  Geo.  3,  c.  29,  s.  72,  for,  if  they  have  a  right  to  remove  obstruc- 
tions, they  have  also  a  right  to  sue  for  their  removal.    If,  as  is 
<x>nteaded,  the  right  of  way  is  vested  in  the  Vestry  for  the  benefit 
of  the  inhabitants,  a  representative  suit  to  protect  that  right  is 
^lanecessary.     Whether  the  user  operated  for  the  benefit  of  the 
public  or  for  the  benefit  of  the  parish,  in  either  case  the  Vestry 
i^  entitled  to  sue. 

Sir  J.  BoHiiXT,  M.E. : — 

This  suit  is  instituted  to  compsl  the  Defendant  to  remove  an 
aPih  and  building  which  he  has  erected  over  a  certain  passage 
rtich  runs  from  the  street  called  Bermondsey  WaU  to  the  river 

(1)  6  B.  A;*AId.  454. 

P  2      *  2 
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M.B.       ThameB,  and  which  is  called  the  Ten-foot  Way.    The  ]?laintiffs 
1865       insist  that  this  is  a  public  way^  whereas  the  Defendant  insists  that 
YvFBT  OP    it  is  a  way  belonging  to  an  estate  in  Bermondiey  fonnetly  called 
^™^™  by  the  name  of  Jfrs.  WesPs  Edaie. 
Bbowki         One  difficulty  in  the  way  of  the  Plaintiffs  in  this  case,  which 
struck  me  very  early  in  the  course  of  Mr.  HctJumte's  argunent,  is 
this,  that  if  this  way  is  claimed  as  a  public  way,  the  suit  ought  to 
haye  been  instituted,  by  way  of  information,  by  Her  Majestys 
Attorney-General.    This  difficulty  had  been  previously  felt  by 
Mr.  HobhousOy  who  endeavoured  to  overcome  it  by  referring  to 
the  various  local  and  public  Acts  which  related  to  this  mattei, 
and  especially  to  the  165th  section  of  the  8  &  9  Vict  a  177, 
which  is  the  local  Act  for  improving  the  parish  of  JBermoiubey, 
and  which  enables  the  commissioners  thereby  appointed  to  make 
and  enforce  rules  for  the  use  and  maintenance  of  landing-places, 
and  for  indicting  persons  who  stop  up  or  impede  the  same ;  which, 
Mr.  Hchhouse  contended,  when  united  with  the  statutes  for  the 
better  local  management  of  the  metropolis,  made  the  Yestry  of 
Bermondsey  the  custodians  to  guard  that  way,  and  enabled  them 
to  sue  or  prosecute  any  person  who  should  impede  or  stop  up  any 
of  such  rights  of  way. 

I  thought  at  the  time,  and  further  examination  of  the  Acts  of 
Parliament  tends  to  confirm  that  view,  that  it  was  not  intended  by 
those  Acts,  or  by  any  clauses  to  be  found  in  them,  to  delegate 
to  the  commissioners  named  in  the  first  Act,  or  to  the  Vestry,  who 
have  now  delegated  to  them  the  powers  conferred  on  the  commis- 
sioners, any  powers  or  authorities  previously  vested  in  the  Attomer- 
General,  and  that,  accordingly,  if  the  Vestry  indict  any  one  under 
that  Act,  they  must  proceed  in  the  name  of  the  Queen  before  a 
grand  jury,  who  must  find  a  bill  before  it  can  be  tried  ;  and  if  they 
apply  to  the  Court  of  Chancery,  it  must  be  with  the  name  of  the 
Attomey-Greneral  as  Plaintiff  in  an  information. 

As  I  was  desirous  of  not  determining  the  question  on  any  ground 
which  might  lead  to  another  suit  being  instituted,  I  thought  fit  to 
consider  the  cause  as  if  it  had  been  brought  before  me  in  the  shape 
of  an  information  of  Her  Majesty's  Attomey-General  at  the  relation 
of  the  Vestry  of  the  parish  of  Bermondsetfy  which  I  have  accord- 
ingly done. 
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After  leading  and  examining  all  the  evidenoe,  I  find  that  almost       HB. 
the  whole  of  the  evidence  on  both  sides,  both  that  for  the  Plaintiffs        1885 
as  well  88  that  for  the  Defendant,  negatives  the  position  that  this    Ymacr  <m 
Tenrfod  Way  was  ever  dedicated  to  the  public,  and  that  what  ^■■"JJ"'"' 
little  eridence  there  is,  which  is  in  fiivonr  of  the  general  user  of  it     Bsowv^    . 
br  the  pabUc,  is  consistent  with  the  opposing  evidence,  or  is 
explained  and  overpowered  by  the  evidence  filed  on  behalf  of  the 
Defendant     This  will  appear  by  a  short  recapitulation  of  the 
history  of  the  Tenrfoot  Way,  and  the  evidence  relating  to  it 

Up  to  the  year  1814,  this  way  had  no  existence.  The  place 
vhere  it  now  is  was  covered  with  buildings.  It  seems,  as  far  as  I 
<^  i^'^S^y  to  tave  been  created  in  1818  by  the  Weita,  for  the 
leneiit  of  their  tenants.  It  is  first  mentioned  in  a  lease  for  eighty 
reaiB,  to  a  person  of  the  name  of  Creak,  in  October,  1818,  when  a 
right  to  use  the  way  is  included  in  a  demise  granted  by  the  owners 
g(  Wests  estate  in  Bermoruhey.  This,  lease  is  still  subsisting,  and 
will  continue,  unless  it  happens  to  be  merged,  until  the  year  1898. 
The  next  lease  is  for  fifty-one  years,  and  was  granted  in  1821,  under 
a  power,  by  Mr.  West,  the  tenant  for  life  of  the  estate,  to  Mr.  William 
SaHenbury,  and  contains  a  power  to  the  lessee  to  build  over  this  way, 
provided  the  breadth  of  it  be  allowed  to  remain  ten  feet,  and  the 
height  of  it  nine  feet.  These  leases  negative  any  dedication  to  the 
public  at  that  time. 

The  general  user  of  this  Tenrfoot  Way  by  various  persons  is 
proTed,  I  think,  since  the  year  1818,  down  to  the  present  time  (and 
this  is  what  the  Plaintiff's  principally  rely  upon),  subject,  however, 
to  the  observations  which  I  am  about  to  make ;  but  whether  it  has 
been  used  by  any  persons  other  than  the  tenants  of  the  West  estate, 
or  if  80  by  any  persons  other  than  the  inhabitants  of  the  parish  of 
Bermandsey,  is  nowhere  made  clear ;  and  as  long,  therefore,  as  the 
lease  of  1821,  which  gave  authori^  to  build  over  it,  remained  in  exist- 
ence, no  dedication  from  user  could  be  presumed  against  the  o^ner  of 
the  property.  In  July,  1845,  however,  this  lease  was  merged  in  the 
inheritance,  and  since  then,  it  is  contended  by  the  Plaintiff's,  there 
has  been  that  constant  user  of  it  by  the  public,  from  whence  this 
dedication  may  be  presumed;  but  the  evidence  given  on  behalf  of 
the  Plaintiffs  themselves  repudiates  all  inference  of  that  character, 
for  in  the  same  year,  namely,  1845,  when  the  lease  to  Battenbury 
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H.  K       was  merged  in  the  inheritance^  the  Plaintifb,  the  Yestry,  claimed 
.1865       this  way  as  being  the  property  of  the  parish,  as  opposed  to,  and 
Yestbt  of    distinct  from,  any  dedication  to  the  public.    Accordingly,  in  that 
-^BaMc^LBKi  yg^y  ^y  p^^  ^p  ^  board,  by  the  side  of  the  way,  with  this  inacrip- 
P*^'      tion  upon  it :  "  Free  landing-place  belonging  to  the  parish  of  Ber- 
mondsejf.     George  Henry  Drew,  Clerk  to  the  Yestry."    This,  then 
(for  it  is  a  claim  of  the  way  as  property  belonging  to  the  paxish),  is 
a  repudiation  of  the  right  of  the  public  to  use  it.    This  hoard  is 
continued  up  to  the  time  of  filing  this  bill,  and  up  to  that  time 
the  Yestry  claimed  the  individual  property  as  distinct  from  the 
general  right  of  the  public  to  use  it.    K  this  eyidenoe  vere 
ambiguous,  the  ambiguity  is  removed  by  the  records  of  the  Plain- 
tiffs themselves;  for  so  solicitous  was  the  Yestry  that  the  TeorfoA 
Way  should  be  the  property  of  the  parish,  and  open  to  the  pa- 
rishioners of  Bermondsey  only,  to  the  exclusion  of  the  rest  of  the 
public,  that  in  the  same  year  the  surveyor  of  the  parish,  under 
the  authority  of  the  Yestry  given  on  the  14th  of  October,  1845, 
repaired  the  posts  and  rails  before  the  Tet^foot  Way,  and  provided 
locks  and  keys  to  be  placed  there,  under  the  care  of  some  honse- 
keeper  residing  near  the  way,  in  order  to  secure  that  the  use  of  the 
way  should  be  confined  to  the  inhabitants  of  the  parish  of  Bet' 
mondsey.    This  order  was  repeated  in  the  month  of  December  then 
next  following. 

Mr.  Riehe^a  afiidavit  on  this  point  is  conclusive  against  any 
right  of  the  public  to  use  this  way,  and  confines  the  use  of  it  to 
the  inhabitants  of  the  parish.  He  says  that  there  is  evidence 
that  firom  the  year  1818  the  way  was  open,  and  that  until  1845  it 
was  generally  used  by  the  public.  It  was  used  by  any  one  who 
pleased  to  use  it,  because  no  one  inquired  whether  the  person  ^vas 
a  tenant  of  the  Wed  estate  or  a  stranger;  but  during  all  that 
time,  up  to  1845,  the  cases  negative  any  dedication  of  it  to  the 
public,  and  since  the  year  1845  the  evidence  of  the  Plainti& 
negatives  it. 

The  evidence  of  the  Defendant  establishes,  that  up  to  1845  it 
was  a  private  road  belonging  to  the  owner  of  the  Wesi  estate,  and 
since  that  time,  upon  the  evidence  of  the  Plaintiffs,  it  is  established 
that  the  public  had  no  right  to  it,  but  that  the  use  of  it  was 
claimed  by  the  Yestry  of  Bermondsey  as  a  private  right  belonging 
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to  the  parish,  to  be  used  by  parishioners  alone,  and  that  it  was       M.  B. 
neyer  relinquished  by  the  original  owners  of  the  soU.    Indeed,  it        1S65 
seems  to  me  that  the  same  feeling  is  now  prevalent  in  the    Ymrmor 
Yestry,  and  that  this  explains  why  they  alone  are   made  the  ^™»wmw 
Plaintifi  in  this  suit,  and  not  the  Attorney-General  on  behalf  of     Bbowh. 
the  public. 

I  do  not  doubt  that  a  parish  might  possess,  as  private  property, 
such  a  right  of  way  as  this  Tenrfoot  Wat/,  in  the  same  manner  as 
they  might  possess  a  field,  but  it  must  be  by  a  grant  from  the  owner 
of  it ;  neither  do  I  doubt  that,  if  such  a  use  was  conferred  upon  the 
parishioners,  a  dedication  to  the  public  would  not  be  presumed  with- 
out cogent  evidence.  A  dedication  to  the  parish  by  the  owner^  of 
the  soil  cannot  be  presumed:  a  dedication  from  user  can  only 
he  presumed  in  fisivour  of  the  public  generally,  and  not  in  favour 
of  the  inhabitants  of  a  particular  parisk.  This  is  laid  down 
in  Pode  v.  Htukinson  (1),  and  is  unquestionable  law.  That  case 
also  establishes  this  proposition,  that  not  only  caimot  any  such 
dedication  be  presumed,  but  that,  if  actually  made,  it  is  simply 
Toid.  That  case  is  important  in  other  respects  also ;  it  shews  that 
io  ooDstitute  such  a  dedication  to  the  public  by  the  owner  of  the 
6oiI,  there  must  be  an  intention  to  dedicate  on  his  part. 

In  this  case  the  intention  of  the  owner  to  dedicate  is  negatived 
up  to  1845  by  the  existence  of  Battenhurj/s  lease.  It  is  negatived 
also  by  the  contents  of  CreaJcs  lease,  which  is  still  subsisting. 
The  right  claimed  is  further  rebutted  by  the  feet,  that  since  the 
year  1845  the  public  have  not  used  the  Teri-fooi  Way,  inasmuch 
as  the  Plainti£E9  themselves  have  prevented  the  public,  not  being 
inhabitants  of  the  parish  of  Bermondsey,  from  so  using  it,  and  have 
set  up  a  claim  to  it,  both  in  their  books  and  also  in  their  acts,  as 
heing  the  private  property  of  the  parish. 

The  Defendant  has  built  over  it,  but  in  so  doing  he  has  observed 
the  limits  provided  by  the  lease  to  Battenbwryy  and  so  doing  he 
was  entitled  to  build  upon  it ;  and  this  suit  on  the  part  of  the 
Plaintiffs  wholly  fails  on  the  merits,  besides  being  defective  in  the 
feune  of  it.     The  bill  must  therefore  be  dismissed  with  costs. 

(1)  11  M.  &  W.  827. 
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In  re  MARLBOROUGH  CLUB  COMPANY. 

C<mpanu9  Act,  1862 — Winding  up^Petition^  adverii9emeiU  tf^KaAixt-^ 
Appeai-ance — Coets, 

The  adTertuement  of  a  winding-up  Petition,  nnder  the  oiden  of  1862,  is  of 
itBclf  sufficient  notice  of  such  Petition  to  juvtify  thecomi^ny  and  ahareboUeis 
who  arc  interested  in  such  company  in  appearing  on  the  Petition,  and  if  thej 
are  successful  in  op^xMiiig  it,  they  are  entitled  to  their  costs,  although  they 
may  not  have  been  served  with  the  Petition. 

And  in  a  case  where  a  oompany  and  sbarahdders,  though  not  served,  ap- 
peared on  a  Petition,  after  notice  that  it  was  intended  to  be  withdrawn,  they 
were  held  entitled  to  costs  incurred  by  them  before  they  had  notice  of  suck 
intended  withdrawal. 

iHE  only  question  which  arose  on  this  Petition  was,  whether 
oertain  parties  who  had  appeared  on  it  should  be  allowed  their 
costs  under  the  following  circumstances: — 

A  Petition  was  presented  for  winding  up  the  above  company,  on 
the  ground  of  insolvency,  on  the  21st  of  November,  1862,  and  va3 
duly  advertised  on  the  28th  of  November,  in  accordance  with  the 
Orders  of  November,  1862.  The  Petition  was  never  served  on  the 
company  or  any  person.  A  board  meeting  of  the  directors  of  the 
oompany  was  held  on  the  5th  of  December,  the  Petition  having 
been  advertised  to  be  heard  on  the  8th  of  December.  At  that 
meeting  a  discussion  took  place  which  resulted  in. the  Petitioners 
solicitor  giving  the  company  a  written  notice  of  the  withdrawal  of 
the  Petition,  The  chairman  of  the  meeting  mentioned  to  Mr. 
Edmtmds,  the  Petitioner's  solicitor,  who  was  present,  the  fSact  that 
some  costs  had  been  occasioned  to  the  company  by  the  Petition, 
and  asked  whether  the  Petitioner  would  pay  them ;  but  this  was 
refused ;  and  the  chairman  then  stated  that  the  company  would 
take  steps  to  recover  their  costs. 

The  company  and  some  of  the  shareholders  having  notice 
through  the  advertisement  of  the  Petition,  applied  for  and  received 
a  copy  of  the  Petition ;  but  others  who  had  the  same  notice  did 
not  obtain  a  copy. 
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The  Petitioner  having  resolved  to  withdraw  the  Petition,  in-     V.-C.  K, 
formed  the  parties  who  had  taken  copies  of  the  Petition,  by  letter,.       1865 
of  the  intended  withdrawal;  but  the  withdrawal  of  the  Petition  nuBLBcnotoa 
was  never  advertised.  rJ^f?L, 

On  the  Petition  coming  on  for  hearing  on  the  8th  of  Deeember,        — 
the  company  and  various  shareholders,  some  of  whom  were  direc- 
tors, and  others  creditors  of  the  company,  appeared  by  counsel  and 
apph'ed  for  their  costs. 

With  regard  to  the  shareholders  who  had  received  notice  by 
letter  of  the  intended  withdrawal  of  the  Petition,  it  appeared  that 
some  received  it  on  the  6th,  others  on  the  7th,  and  others  on  the 
8th,  the  day  on  which  it  came  into  the  paper  for  hearing.  It  will  be 
sufficient  to  state,  that  the  conclusions  at  which  the  Court  arrived 
on  the  evidence  were,  that  the  company  and  some  of  the  share- 
bolders  had  incurred  costs  before  they  knew  of  the  intended  with- 
drawal of  the  Petition ;  but  that  as  to  others  there  was  no  such 
eridenw. 

Mr.  CaJdeeott  asked  that  the  Petition  might  be  allowed  to  be 
withdrawn.  With  regard  to  the  company  and  the  shareholders 
who  had  appeared,  none  of  them  had  been  served ;  and  therefore,  if 
they  appeared,  they  did  so  voluntarily,  and  at  their  own  risk,  and 
were  not  entitled  to  costs.  But  even  suppose  that  were  otherwise, 
the  company  and  the  shareholders,  before  the  Petition  came  on  for 
hearing,  had  notice  of  its  withdrawal ;  and  that  being  so,  they  were 
iiot  entitled  to  come  to  the  Court  for  the  mere  purpose  of  creating 
and  asking  for  costs. 

Mr.  Stevens  (for  Mr.  CracknaU)  and  Mr.  Willis,  for  the  company, 
and  Mr.  Pontifex  and  Mr.  Lauriey  for  the  different  shareholders, 
asked  for  their  costs.  When  they  became  aware  of  the  Petition 
through  the  advertisement,  both  the  company  and  the  shareholders 
were  obliged  to  take  steps  for  the  protection  of  their  interests,  and 
costs  in  doing  so  had  been  incurred  before  the  notice  of  intended 
withdrawal  had  been  received ;  had  the  Petitioner  tendered  costs, 
that  would  have  been  different;  but  that  not  having  been  done,  it 
was  necessary  for  the  Bespondents  to  come  to  the  Court  to  get 
the  costs  so  incurred  by  them. 

The  fact  that  the  Petition  had  not  been  served  did  not  affect  the 
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y.-C.  K.      question  of  costs.    The  company  and  the  shareholders  had  eoffi- 

1865       cient  notice  through  the  advertisement  to  justify  them  in  taking 

Hablbqbotoh  steps  for  opposing  the  Petition.    In  Shaw  y.  Forred  (1),  parties 

ComSht.     ^^*  formally  served  with  a  notice  of  motion,  yet  substantially  made 

Eespondents,  were  held  entitled  to  their  costs, 

Mr.  Galdecotty  in  reply. 

Sir  R.  T.  Kindersley,  V.C.  :— 

With  regard  to  the  company,  I  havo  no  doubt  but  that  they  are 
entitled  to  their  costs.  It  is  contended  that  the  company  has  not 
been  served,  and  therefore  is  not  entitled  to  appear  on  the  Petition. 
But  there  is  no  foundation  for  that  argument.  When  the  directora 
became  aware,  through  the  advertisement,  that  the  Petition  for 
winding  up  had  been  presented,  it  was  necessary  for  them  to  take 
steps  to  oppose  it ;  and  every  person  interested  who  had  such  notice 
was  entitled  to  come  forward  and  oppose  the  Petition  for  winding 
up,  for  which  Petition,  it  appears  to  me,  there  were  no  good  grounds. 
The  company,  therefore,  must  have  their  costs. 

With  regard  to  the  shareholders,  it  was  not  necessary  that  they 
should  be  served,  the  advertisement  being  of  itself  a  substitute  for 
actual  service;  the  object  of  the  advertisement  being  that  all 
shareholders  may  have  notice  of  such  a  Petition,  so  as  to  enable 
them,  if  they  think  fit,  to  come  forward  and  oppose  the  application. 

The  question  is,  whether  any  of  the  costs  were  incurred  before 
notice  of  the  intended  withdrawal  of  the  Petition  was  received, 
where  it  was  received  at  all.  I  am  of  opinion  that  any  costs 
incurred  before  notice  of  the  intended  withdrawal  was  receive*! 
by  the  shareholders  must  be  paid  to  them  by  the  Petitioner, 
together  with  their  costs  of  appearance,  but  that  they  are  not 
entitled  to  any  costs  incurred  after  they  had  received  notice  of  the 
intended  withdrawal  of  the  Petition. 

(1)  20  Beav.  249. 
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In  re  EAST  OP  ENGLAND  BANK.  v.^.K. 

FELTOM'S  EXECUTORS  CxVSE.  ISdS 

WindinQ^up^Campanies  Act^  1862,  s.  1G5— £>cc«tor«.  ^^'  ^^*  ^^ 

The  l65th  section  of  the  Companies  Aef,  1862,  which  confers  power  on 
the  Court  to  oompel  payment  by  directors  and  officers  of  companies  in 
respect  of  misfcasauoo  or  breach  of  trust  relating  to  tlic  nfifairs  of  the  com* 
panv,  docs  not  api»ly  as  against  the  executors  of  a  dcccnsed  director. 

Where  acts  of  directors  or  other  officers  sou<3;ht  to  be  inquired  into  are 
the  acts  of  a  body  of  persons,  some  of  whom  are  dead — qucere^  whether  the 
Court  can  proceed  against  the  survivors  under  the  lG5th  section,  or  whether  a 
suit  is  not  necessary. 

IfllS  was  an  adjourned  summons  taken  out  by  the  executors  of 
aHment  Minffcy  Bdtom  (deceased),  who  had  been  a  director  of  the 
lad  of  England  Bank,  for  the  purpose  of  staying  proceedings 
under  a  summons  taken  out  on  the  18th  of  February,  1865,  and 
which  had  been  served  upon  them  as  such  executors. 

The  liquidators  appointed  under  the  .voluntary  winding  up  of 
the  company  under  the  supervision  of  the  Court,  having  deter* 
mined  to  take  proceedings  against  the  directors  of  the  bank  in 
question  under  the  165th  section  of  the  Companies  Act,  1862,(1) 
served  upon  the  directors  still  living,  and  upon  the  executors  of 
snch  of  them  as  were  dead,  a  summons,  calling  on  them  to  attend  at 
the  Judge's  Chambers  on  the  18th  of  February,  1865,  on  the  hearing 
of  an  application  on  the  part  of  the  liquidators  of  the  company, 
that  the  Court  might  examine  into  the  conduct  of  the  directors  of 
the  company  [naming  them]  {Clement  Mingay  Feltom  being  one  of 
the  directors  named)  as  such  directors,  and  especially  with  refer- 
ence to  certain  charges  of  misfeasance  referred  to  in  the  summons, 
and  oi  the  losses  occasioned  thereby ;  and  that  the  amounts  for 
which  the  said  directors  had  become  liable  to  contribute  to  the 
a^ets  of  the  company  in  respect  of  any  misfeasance  committed  by 
them  as  such  directors  might  be  ascertained,  and  ordered  to  be 
paid  to  the  said  liquidators. 

This  summons  was  served  on  the  executors  of  Fdtom  and  of 
other  deceased  directors,  as  well  as  on  the  surviving  directors. 
Upon  the  application  of  the  executors  of  another  director  to  whom 
(1)  26  &  26  Vict,  c  89. 
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y.-O.  E.     the  summons  had  been  addressed,  the  liquidator  had  been  ordered 
1865       to  furnish  a  statement  of  particulars  of  charges,  which  was  fnmished 

VMLvn^B    ^^  May,  1865. 

^^^g2S!°"  From  this  statement  it  appeared  that  the  charges  agamst  the 
— r  directors  were,  that  they  had  neglected  to  wind  up  the  company, 
and  had  continued  to  carry  on  business  after  the  surplus  capital  and 
one  quarter  of  the  paid-up  capital  of  the  bank  had  been  exhausted 
by  reason  of  losses,  contrary  to  the  provisions  of  the  deed  of  settle- 
ment of  the  bank;  that  they  had  made  reckless  and  improper 
investments  of  the  funds  of  the  bank  in  various  specified  par- 
ticulars;  that  the  chairman  of  the  board  of  directors  and  the 
manager  of  the  bank  had  been  allowed  to  change  their  joint  and 
aeveral  liability  for  moneys  owing  by  them  to  the  bank  into  a 
several  liability  of  each  for  one-half  the  debt,  and  that  the  board 
had  released  them,  or  one  of  them,  from  payment  of  interest  on 
such  debt ;  that  the  directors  bad  made  false  and  fraudulent  entries 
in  the  books  of  the  bank,  and  had  issued  false  reports,  by  which  it 
was  made  to  appear  that  dividends  paid  by  the  bank  were  paid 
out  of  profits,  whereas  there  had  been  no  profits,  but  heavy  losses; 
and  that  the  dividends  were  paid  out  of  the  capital  funds  of  the 
bank.  As  to  each  of  these  particulars  it  was  alleged  that  the 
bank  had  thereby  sustained  heavy  losses. 

It  appeared  that  Fdtom  never  was  personally  on  the  list  of 
contributories,  he  having  died  in  1863,  and  the  bank  not  having 
stopped  payment  till  1864. 

It  was  admitted  that  there  was  no  authority  upon  the  point  now 
raised. 

Mr.  Batltfy  Q.C.,  and  Mr.  Phear,  in  support  of  the  summons:— 
The  165th  section  of  the  Act  of  1862  only  gives  jurisdiction  to 
the  Court  to  inquire  into  the  conduct  of  a  living  person,  and  does 
not  apply  to  the  persons  representing  his  estate  after  his  death. 
It  contemplates  the  case  of  a  living  person  only,  and  that  person 
himself  being  brought  before  the  Court  to  answer  for  his  default^ 
and  then  being  compelled  to  pay  what  the  Court  thinks  just.  The 
language  of  the  section  is  to  compel  him  to  pay,  and  shews  that  it 
cannot  apply  to  the  executors  of  a  deceased  officer  of  the  company, 
as  the  Court  cannot  eompd  executors  to  pay ;  moreover,  some  of 
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the  nmtteis  which  the  Court  under  this  section  has  to  examine     VA).  K. 
into  are  matters  \oi  iort^  which  would  not  surviye  after  the  death        1865 
of  the  indiyidual  himself  as  against  his  estate.  Fj^c^'s 

In  the  other  sections  of  the  Act  intended  by  the  Legislature    ^*gJ2?^ 

to  apply  to  the  case  of  representatiyjes,  they  are  expressly  sped-        

fied,  as  in  sections  77,  99, 101, 105, 119 ;  but  there  is  nothing  of 
the  kind  in  section  165. 

The  Master  of  the  Bolls  and  the  Lords  Justices  have  held 
that  the  discretion  in  the  Court  under  the  165th  section  should 
be  exercised  only  in  simple  cases :  Bank  of  OibraUar  and  Malta  (1). 

The  section  applies  to  all  ofScers  of  the  company ;  and  it  is  a 
great  hardship  for  executors  to  be  called  on  to  answer  on  this 
aimmary  proceeding  for  the  acts  of  the  persons  whose  estates  they 
represent,  regarding  which  they  may,  and  in  most  cases  probably 
would,  know  nothing. 

Mr.  WickenSy  and  Mr.  Cozens  Hardy,  for  the  official  liquidator: — 

The  construction  contended  for  on  the  other  side  is  very  narrow. 
There  is  nothing  in  the  165th  section  to  shew  that  the  bringing  a 
de&ulting  individual  personally  before  the  Court  was  alone  contem- 
pUted.  The  director  FeUom  was  a  trustee,  and  liable  as  such  for 
all  breaches  of  trust  sounding  in  equitable  damages,  and  he  being 
dead,  his  estate  is  liable  for  them.  The  acts  complained  of  are 
not  tortSj  but  matters  over  which  this  Court  has  jurisdiction.  The 
I6oth  section  is  not  a  penal  section ;  it  provides  equitable  remedies 
as  between  partners,  and  must  be  construed  in  connection  with  the 
lOIst  section,  which  provides  for  the  payment  of  legal  and  equi- 
table liabilities.  The  argument  that,  because  in  the  167th  and 
168th,  or  any  other  sections,  the  remedies  against  the  estate  of  a 
deceased  shareholder  are  specially  provided  for,  therefore  the  165th 
section  does  not  apply  as  against  the  executors,  is  not  w  ell  founded ; 
looking  at  the  whole  scope  of  the  Act,  the  inference  would  be  the 
other  way. 

On  the  ground  of  convenience,  the  Court  will  strive  to  entertain 

jurisdiction  against  executors   under  this  section.    As   in   the 

present  case,  the  acts  complained  of  are  generally  not  the  acts 

of  an  individual,  but  of  a  body  of  persons ;  and  where,  as  often 

(1)  34  L.  J.  (N.  S.)  Ch.  617 :  On  appeal.  Law  Rep.  1  Cb.  69, 
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y.-C.  K      happens,  some  of  them  are  dead,  the  persons  living  can  be  made 

1865       liablp  jointly  with  the  estates  of  those  who  have  died  much  more 

Pii;roM'8    conveniently  under  the  Winding-up  Acts  than  in  a  suit. 

*^™''"^»*       The  suggestion  of  a  case  of  hardship  against  the  executors  is 

• —       groundless ;  all  the  information  on  which  the  charges  are  founded 

being  contained  in  the  books  and  papers  of  the  company,  which 

are  in  Court,  accessible  to  all  parties ;  and  the  executors  would 

have  the  right  to  cross-examine  the  oflScial  liquidator  if  he  makes 

an  affidavit. 

Mr.  BaUy^  in  reply. 

Sib  R.  T.  Kindebslet,  V.C.  : — 

The  question  in  this  case  is  quite  new.  It  depends  upon  tlie 
construction  of  the  165th  section  of  the  Companies  Act,  1862, 
having  regard  to  the  provisions  of  the  lOlst,  105th,  and  109tli 
sections. 

Some  of  the  charges  made  against  the  directors  are  of  a  some- 
wliat  peculiar  nature,  and  such  as,  I  think,  it  would  be  impossible 
to  hold  that  the  Court  could  take  into  consideration  in  acting 
under  the  general  powers  given  to  the  Court  by  the  109th  section. 
to  adjust  the  rights  of  the  contributories  inter  se  ;  though  others  of 
these  charges  might,  perhaps,  come  within  the  scope  of  that  section. 

The  101st  section  is  placed  by  the  framers  of  the  Act  under  the 
heading  "  Ordinary  Powers  of  the  Court,"  and  so  also  is  the  109th 
section.  It  is  to  be  observed,  viiih.  respect  to  the  101st  section, 
that  it  applies  exclusively  to 'contributories,  but  includes  those 
persons  who  are  on  the  list  of  contributories  as  representing 
the  estate  of  a  deceased  shareholder ;  and,  further,  that  it  applies 
(as  I  conceive)  only  to  cases  in  which  there  is  an  actual  debt,  in 
the  proper  sense  of  the  term,  due  from  the  shareholder  to  the 
company ;  and  it  does  not  include  cases  in  which  persons  may  be 
subject  to  be  made  liable  for  mismanagement  or  misconduct.  It 
may  be  difficult,  sometimes,  to  draw  the  precise  line  of  distinction 
between  the  two ;  but  I  think  that  it  clearly  would  not  apply  to 
the  case  (for  example)  where  directors  were  sought  to  be  made 
liable  for  not  winding  up  the  company  in  due  time,  or  for  making 
imprudent  investments.     And  it  is  further  to  be  observed,  ^vith 
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Inspect  to  the  101st  section,  that  the  language  which  it  uses  with     V.-C.  K. 
respect  to  the  mode  of  procuring  payment  of  the  debts  to  which  it       isee 
lefeiB  is,  «The  Court  may  make  an  order  directing  payment  to  be     j^^., 
made,"  and  not  as  in  the  165th  section,  ^  Compel  him  to  pay ;"  a    Enorroitt 
differraice  which  I  consider  material,  and  which  I  shall  presently        — 
wtiod  more  particularly. 

The  165th  section  comes  under  a  different  heading — ^that  of 
^Supplemental Provisions."  One  might  have  expected  to  find  it 
under  the  heading,  ^  Extraordinary  Powers  of  Court ;"  but  for  some 
reason  it  is  placed  under  a  heading  which  seems  to  indicate  that 
it  is  to  be  regarded  as  a  provision  supplemental  both  to  the  ordi- 
nary and  to  the  extraordinary  'powers  conferred  on  the  Court. 

This  165th  section  applies  to  any  person,  whether  a  contributory 
or  not,  who  being,  or  having  formerly  been,  a  director,  manager, 
or  officer  of  the  company,  or  even  an  o£Scial  or  other  liquidator,  is 
charged  with  having  misapplied  or  retained,  or  become  liable  or 
aoconntable  for,  any  moneys  of  the  company,  "  or  being  guilty  of 
Any  misfeasance  or  breach  of  trust  in  relation  to  the  company." 
These  words,  I  think,  would  embrace  all  the  charges  made  against 
FeUm. 

According  to  the  language  of  the  101st  section,  as  I  before 
observed,  the  Court  is  authorized  to  ^  make  an  order  directing 
payment  to  be  made''  of  any  debt  due  from  any  person  who  is  on 
the  list  (^  oontributories,  or  from  the  estate  of  any  deceased  person 
^hose  legal  personal  representatives  are  on  the  list  of  contributories ; 
whereas,  according  to  the  language  of  this  163th  section,  the  Court 
13  authorized  to  ''compel  payment"  of  any  moneys  which,  upon 
investigation,  shall  be  found  to  be  payable  by  any  person  to  whom 
this  section  is  intended  to  apply.  Now,  what  is  the  reason  for  this 
difference  of  language  in  the  two  sections  ?  Why  did  not  the  Legis- 
lature in  the  101st  section  use  the  language, "  Compel  him  to  pay," 
nhieh  is  used  in  the  165th  section  ?  I  apprehend  that  it  is  clearly 
for  this  reason :  With  regard  to  executors  or  administrators,  who 
are  on  the  list  of  contributories  as  reprcs^nting  the  estate  of  a  de- 
^^^^ased  shareholder,  the  Court,  under  the  winding  up,  cannot  eompd 
them  io  pxy  anything  which  is  payable  by  the  estate  of  the  deceased. 
It  cannot,  in  the  winding  up,  administer  the  estate  of  the  deceased ; 
all  that  it  can  do  is  to  make  an  order  directing  payment  to  be 
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V.-G.  K.     made  out  of  the  deceased's  estate,  and  so  in  effect  declaring  the 
1S65       official  liquidator  to  be  a  creditor  of  the  deceased ;  and  then,  under 
FKuioif*8     the  105th  section,  proceedings  may  be  taken  for  the  puipoee  of 
^^^^P^"    getting  the  estate  of  the  deceased  administered  in  the  ordinary 
• —       course  by  suit.    And  it  is  to  be  observed  that,  for  the  same  reason, 
in  the  102nd  section,  which  authorizes  the  making  of  calls,  and 
which  (like  the  101st  section)  applies  to  those  who  are  on  the  list 
of  contributories  as  l^al  personal  representatiyes,  language  is  nsed 
similar  to  that  used  in  the  lOlst  section.    ''  The  Court  may  make 
calls  on,  and  order  payment  thereof^  by  all  or  any  of  the  contribu- 
tories, koT    I  have  no  doubt  that  in  those  two  sections  (the  lOlst 
and  102nd)  the  Legislature  adyisedly  abstained  firom  using  the  lan- 
guage, **  Compel  him  to  pay,"  because  those  sections  embrace  tlie 
cases  of  legal  personal  representatiyes  of  deceased  persons,  who 
could  not  be  compelled  to  pay.    And  if  this  be  so,  when  we  find 
the  165th  section  authorizing  the  Court  to  examine  into  the  con- 
duct of  a  director,  manager,  or  other  officer  of  the  company,  and, 
if  it  finds  him  liable,  to  compel  him  to  pay^  I  think  that  sound 
reasoning  leads  to  the  conclusion  that  that  section  was  not  intended 
to  apply  to  the  case  of  executors  or  administrators  of  a  deceased 
person,  for.  it  is  clear  they  cannot  be  compelled  to  pay  in  the 
winding-up  proceedings.    I  do  not  decide  this  on  the  mere  ground 
that  the  words  are  ''  Compel  him  to  pay,"  without  mentioning  his 
executors  or  administrators,  though  that  is  not  altogether  without 
its  significance,  but  because  the  language  is  inapplicable  to  the 
case  of  executors  or  administrators.    It  is  said  that  this  is  a  narrow 
construction  to  put  on  the  statute.    That  is  true  in  this  sense,  that 
it  is  a  narrower  construction  than  might  haye  been  giyen  to  the 
section  if  it  had  been  couched  in  different  language ;    but  the 
Court  has  no  right  to  stretch  the  powers  intended  to  be  conferred 
by  the  Legislature. 

I  am  of  opinion,  therefore,  that  the  165th  section  cannot  be  made 
ayailable  as  against  Fdtom's  executors. 

It  has  been  obseryed  on  the  part  of  the  official  liquidator  that., 
as  the  charges  are  made  not  only  against  IHtomy  but  also  against 
other  persons  with  him,  if  proceedings  cannot  be  taken  as  against 
his  executors,  they  cannot  be  taken  against  any  of  the  other 
persons,  according  to  the   view  of  Vice-Chancellor    Parker  in 
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Carpenter's  Exeeutors  Case  (1).    It  is,  however,  to  be  observed  that     V.-O.  K, 
that  case  turned  upon  a  totally  dififerent  clause  in  the  Windingi-up        1865 
j  Ads  of  1848,  and  non  consiai  that  the  same  principle  would  apply    Felton'b 

to  the  present  case.  But  even  if  it  be  true  that  the  conclusion  ^bs^sb. 
suggested  follows,  and  that  the  result  is  that  there  is  no  remedy 
except  by  suit,  still,  if  the  Legislature  has  given  the  Court  autho- 
rity, under  the  Winding-up  Acts,  to  deal  with  a  given  class  of 
cases  in  a  certain  specified  way,  the  Court  would  not  be  justified 
in  extending  the  jurisdiction  to  other  cases  not  within  the  terms 
of  the  Act. 

Upon  the  whole,  it  appears  to  me  that  the  proceedings  under  the* 
first  summons  should  be  stayed  as  against  the  executors  of  Fdtom. 

The  costs  of  all  parties  out  of  the  estate. 


In  re  LEEDS  BANKING  COMPANY.  v.-c.  IL 

ADDINELL'S  CASE.  1865 

'J  Ccmpany^Winding  up — Contributory — Contract  to  take  Shares — Forfeiture.        ^ov,  9, 17. 

The  Leeds  Banking  Company  having  decided  upon  issuing  their  reserved 
shares,  addressed  a  circular  to  the  shareholdei-s,  offering  them  one  new  share 
for  every  five  shares  held  by  them,  to  be  paid  for  on  a  day  named,  and 
requesting  to  know  whether  in  the  event  of  any  shares  remaining  they  would 
wish  to  have  any  additional  shares.  AddineU  was  offered  four  shares  in 
respect  of  the  twenty  held  by  him,  and  in  answer  to  the  circular  he  agreed 
to  take  his  proportion  of  allotment  and  asked  for  additional  shares  if  he 
could  have  them.  The  reply  stated  that  the  directors  had  allotted  him  four 
extra  shares  in  addition  to  the  four  shares  already  accepted  by  him.  In  this 
reply  there  was  a  further  clause  not  contained  in  the  first  circular,  that  if 
the  amount  were  not  paid  by  the  day  named,  the  shares  would  be  forfeited. 
Nothing  further  was  done  and  no  payment  was  made  in  respect  of  any  of 
the  shares : — 

Held,  that  a  contract  was  constituted  in  regard  to  the  first  four  shares  by 
the  offer  and  the  acceptance,  but  the  contract  was  not  complete  as  to  the  fom* 
extra  shares  by  reason  of  the  clause  of  forfeiture  which  was  a  new  term 
added  to  the  contract  and  not  accepted  by  payment  within  the  time  specified. 

iHlS  was  an  adjourned  summons  on  the  appltcation  of  the 

official  liquidator  to  settle  Mr.  AddineU  on  the  list  of  contribu- 

tories. 

(1)  5  De  Q.  &  S.  402. 

Vol.  I.  e  ,  2 
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;    v.-o.  K.         The  Leeds  Banking  Company  was  established  in  the  year  1832, 
1865        under  the  provisions  of  the  7th  Geo.  4,  c.  46,  by  a  deed  of  settle- 
jljjjpiOTLL'fl    inent  dated  the  19th  of  November,  1832.    The  capital  was  to  be 
^       one  million,  in  10,000  shares  of  £100  each,  of  which  about  8000 
were  allotted,  and  the  residue  reserved  until  the  summer  of  1864, 
when  they  were  allotted  by  the  directors  as  hereinafter  men- 
tioned. 

Between  the  openingof  the  Bank  and  the  year  1840,  the  company, 
through  their  directors,  purchased  a  number  of  shares  originally 
allotted.  These  shares,  in  number  735,  were  entered  in  the  books 
of  the  company,  as  being  held  by  two  directors,  as  trustees  for 
the  company.  On  the  19th  of  September,  1864,  the  bank  suspended 
payment,  and  on  the  13th  of  October,  1864,  a  winding-up  order 
was  obtained,  and  an  official  liquidator  appointed. 

The  circumstances  under  which  the  present  question  arose  were 
as  follows : — 

At  a  meeting  of  the  directors  of  the  company,  held  on  the  26tli 
of  May,  1864,  it  was  resolved  to  issue  the  reserved  shares— one  share 
to  every  holder  of  five  shares  and  upwards;  and  at  a  meeting  on  the 
16th  of  June,  1864,  it  was  resolved  that  a  circular  should  be  sent 
to  aU  the  shareholders  oflfering  these  shares  at  £30  each,  being  a 
premium  of  £15  per  share. 

In  pursuance  of  these  resolutions  the  following  circular  was 
addressed  to  the  shareholders  on  the  22nd  of  June,  1864. 

*'  Sir, — ^The  directors  of  the  Leeds  Banking  Company  being  of 
opinion  that  it  is  desirable  to  issue  the  reserved  shares,  .have 
directed  me  to  offer  you  one  share  for  each  five  shares  held  by 
you,  at  the  sum  of  £30  per  share.    As  you  hold  shares, 

you  are  entitled  to  of  the  new  shares.    I  shall  be  obliged 

if  you  will,  within  fourteen  days  from  this  date,  sign  and  return  me 
the  annexed  form,  stating  whether  you  are  desirous  of  taking  up 
the  shares,  and  also  whether,  in  the  event  of  any  shares  remain- 
ing, you  wish  to  have  any  more  allotted  to  you.  If  so,  please  say 
how  many.  If  taken  up,  the  amount  must  be  paid  to  the  bank  on 
or  before  the  1st  of  October  next  (if  paid  before  that  time  interest 
at  £5  per  cent,  will  be  allowed),  and  the  shares  will  then  be 
entitled  to  one  quarter's  dividend  at  the  end  of  the  year." 
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Appended  to  the  above  was  the  following  fonn : —  V^.  K, 

"  In  reply  to  your  circular  of  the  22nd  instant,  I  agree  to  take        ^^^ 


shares,  being  my  proportion  of  aUotment,  and                 Am>iNXLi«'f 
shares  in  addition,  if  I  can  have  them  on  the  terms  stated  in  your        

circular." 

This  circular  was  sent  to  Mr.  Addindl,  who  was  the  holder  of 
twenty  original  shares  in  the  company;  and  he,  on  the  4th  of 
July,  replied  in  the  appended  form,  agreeing  to  take  four  shares, 
being  his  proportion  of  allotment,  and  his  proportion  of  shares,  in 
addition,  if  he  could  have  them  on  the  terms  stated  in  the 
circular. 

It  was  then  resolved  at  a  board  meeting  of  directors,  held  on 
the  14th  of  July,  1864,  "  that  the  remaining  shares  undisposed  of 
should  be  allotted,"  and  on  the  18th  of  July  the  directors,  by  cir- 
cular, informed  Mr.  AddineU  that  they  had  allotted  to  him  four 
additional  shares  for  which  he  had  applied,  at  the  stmi  of  £30  per 
share,  in  addition  to  the  four  shares  previously  accepted  by  him, 
mating  his  number  of  new  shares  eight ;  and  the  circular  pro- 
ceeded as  follows : — 

"  The  amount  to  be  paid  to  the  bank  on  or  before  the  1st  of 
October  next,  or  the  shares  will  be  forfeited  (if  paid  before  that 
time  interest  at  £5  per  cent,  will  be  allowed),  and  the  shares  will  be 
then  entitled  to  one  quarter's  dividend  at  the  end  of  the  year." 

^"0  payment  had  ever  been  made  by  Mr.  AddineU  in  respect  of  the 
shares  when  the  bank  failed,  and  nothing  further  was  done  by 
either  party* 

3fr.  Glasse,  Q.C.,  and  Mr.  Cotton,  for  the  oflScial  liquidator  : — 

This  case  is  nearly  the  same  as  Barretfs  Case,  decided  first  in 
this  Court  (1),  and  subsequently  by  the  Lords  Justices.  The 
chief  difference  in  this  case  is  that  there  was  no  payment  upon  the 
shares  by  Mr.  AddineU, 

There  are  two  points  for  decision :  first,  whether  there  was  a 

contract  completed  between  the  company  and  Mr.  AddineU,  with 

respect  to  the  first  four  allotted  shares ;  and,  secondly,  whether 

there  was  a   contract  in  regard  to  the  four  additional  shares 

(1)  2  Dr.  &  Sm.  415. 

Q2  2 
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V.-C.  K.     subsequently  allotte:!.    With  regard  to  the  first  four  there  can 
1865        be  little  doubt  that  the  contract  was  complete.    The  circular  of 
Apdtoell's   J^uie  22  contained  a  definite  offer  of  four  shares.    The  reply  of 
^^-       Mr.  AddineU,  on  the  4th  of  July,  contained  an  unqualified  accept- 
ance of  that  offer.    The  offer  and  the  acceptance  constituted  a 
complete  contract ;  and  it  was  not  necessary  that  there  should  be 
any  payment  of  money  to  make  the  contract  more  complete. 
Mr.  AddineR  was  informed  that  the  amount  must  be  paid  on  or 
before  the  1st  of  October ;  and  if  paid  before  that  day,  interest  at 
£5  per  cent,  would  be  allowed.    There  was  nothing  in  this  stipu- 
lation that  rendered  the  contract  incomplete  in  case  payment 
was  not  made  by  that  day. 

Then  with  regard  to  the  additional  shares.  By  the  circular  of 
June  22,  there  was  an  offer  of  more  shares,  and  Mr.  Addindl,  in  his 
answer,  accepted  the  offer  of  "  his  proportion "  of  shares.  The 
contract  was  then  complete  as  to  these  additional  shares,  and 
the  letter  of  July  18  only  aimounced  to  Mr.  Addindl  what  the 
number  or  proportion  of  his  additional  allotment  was.  It  was^true 
there  was  a  clause  in  the  letter  of  July  18,  providing,  that  if  the 
money  were  not  paid  the  shares  would  be  forfeited ;  but  this  did 
not  alter  the  condition  the  parties  were  in,  from  the  time  of  the 
allotment.  It  was  merely  a  statement  by  the  directors  of  what 
their  rights  would  be  in  case  they  chose  to  enforce  them  upon  non- 
payment of  the  money. 

Mr.  Baily,  Q.C.,  and  Mr.  Wichens,  for  Mr.  AddineU: — 
The  company  offered  certain  new  shares  to  Mr.  AddineHf  and 
he  by  his  letter  of  the  4th  of  July  accepted  this  offer,  and  by  the 
letter  of  the  18th  of  July  he  was  informed  what  number  of  new 
shares  had  been  allotted  to  him.  If  the  matter  had  ended  there 
there  would,  according  to  the  decision  in  Barretts  Case,  have  been 
a  complete  contract ;  but  the  last  circular  went  on  to  stipulate 
thus :  "  the  amount  to  be  paid  on  or  before  the  Ist  of  October 
next,  or*the  shares  will  be  forfeited."  That  was  a  new  term  or 
condition,  introduced  into  the  contract  to  which  Mr.  Addindl 
never  assented,  therefore  no  contract  was  completed. 

There  was  the  same  clause  of  forfeiture  in  BarreWs  Casey  but  he 
was  held  to  have  accepted  the  contract  by  payment  of  the  money. 
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It  was  at  the  option  of  the  allottee  of  shares  to  take  advantage  of     V.-O.  K. 
the  stipnlation  by  non-payment.    The  attempt  to  put  a  new  term       1865 
into  the  contract  relieved  Mr.  AddineU  from  liability,  unless  he   ADDnnoii's 
accepted  it.     It  was  as  much  as  to  say,   "  If  you  do  not  pay,       ^^^ 
then  the  allotment  will  be  void,"    In  re  Direct  Birmingham 
EaUway  Company ;  Ex  parte  Capper  (1) ;  Oriental  Steam  Company 
V.  Briggs  (2). 

Then  this  point  applies  to  all  the  eight  shares.  It  cannot  be  said 
that  there  was  one  term  applicable  to  the  first  four  shares  and 
another  term  to  the  additional  shares.  The  threat  of  forfeiture 
applied  equally  to  all  the  shares,  that  is,  to  the  two  sets  of  shares. 
If  the  transaction  had  stood  without  the  last  circular  of  the  18th 
of  Jnly,  then  the  company  might  have  enforced  a  contract  as  to 
the  first  four  shares,  but  the  introduction  of  the  clause  of  forfeiture 
added  a  new  term  to  the  whole  contract,  which  was  therefore  not 
complete  unless  accepted  by  payment  of  the  money  before  the  1st 
of  October. 

Mr.  GlasM,  in  reply. 

Sib  B.  T.  Eikdebsley,  Y.C,  after  stating  the  facts  as  already 
set  forth,  continued : — 

In  the  former  case  of  Ex  parte  Barrett,  the  question  was  whether 
thecontract  was  a  contract  to  take  shares  in  presenti,  i.e.y  at  the 
time  of  the  contract,  or  whether  it  was  a  contract  to  take  them  at 
a  fntore  time,  which  time  did  not  arrive  till  after  the  bank  had 
oeased  to  cany  on  business ;  and  it  was  decided  by  myself  in  the 
fiist  instance,  and  afterwards  by  the  Lords  Justices,  that  it  was  a 
oontract  to  take  shares  in  presenti.  That  applies,  of  course,  to 
this  case  of  Addindl,  if  he  actually  entered  into  a  contract. 

2fow  what  is  the  effect  of  the  circular  of  the  22nd  of  June 
from  the  secretary,  which  was  the  first  step  to  what  is  alleged 
to  be  a  contract  ?  It  appears  to  me  to  be  a  clear  offer  by 
the  company  to  AddineU  of  four  new  shares  upon  certain  terms, 
and  there  is  added  a  request  to  be  informed  whether  he  would 
insh  to  have  any  further  shares  beyond  the  four  offered ;  but  as  to 
any  further  shares  there  is  no  offer.  To  that  circular  was  appended 
a  form  of  letter,  which  AddineU  filled  up  and  returned  to  the  secre- 
(1)  19  L.  J.  (N.  S.)  Ch.  394.  (2)  31  L.  J.  (N.  S.)  Ch.  241. 
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,   V.-O.  K,     tary,  and  as  so  filled  up  it  was  in  these  words :  "  I  agree  to  take 
ises        four  shares,  being  my  proportion  of  allotment,  and  my  proportion 
AjaasELL*a   of  shares  in  addition,  if  I  can  have  them."     A  question  has  arisen 
^j^       upon  these  words,  what  was  intended  by  "  my  proportion  of  shares 
in  addition ;"  but  in  my  view  of  the  case,  that  question  is  imma- 
terial. 

Now  how  does  this  answer  bear  upon  the  letter  containing  a 
distinct  offer  of  four  shares,  and  a  request  to  know  whether  more 
was  desired  ?  It  appears  to  me  that  it  constitutes  an  absolute  and 
unconditional  acceptance  of  the  offer  of  the  four  alloted  shares ; 
with  the  addition  of  a  request  for  a  further  allotment;  and  that 
acceptance  of  the  offer  constitutes  a  binding  contract  as  to  the  four 
shares.  It  is  precisely  the  case  of  the  owner  of  property  writing  a 
letter  to  another,  offering  to  sell  him  the  property  upon  certain 
terms,  and  the  latter  sending  a  letter  in  answer,  containing  an 
unconditional  acceptance  of  the  offer.  That  constitutes  a  binding 
'  contract. 

But  how  does  AddindTs  answer  operate  with  respect  to  any 
further  shares?     There  is  no  contract  constituted  as  to  them, 
because  there  was  no  offer  of  any  further  shares  in  the  secretary's 
letter ;  and  therefore  there  could  not  be,  as  to  them,  any  accept- 
ance by  AddineU.    But  AddindTs  letter  constitutes  an  offer  by 
him  to  take  his  proportion  of  further  shares,  and  if  in  reply  to  that, 
the  secretary  had  written  that  the  offer  was  accepted  uncondition- 
ally, that  would  have  constituted  a  contract  as  to  further  shares, 
subject  to  the  question,  what  was  meant  by  "  my  proportion  of 
shares  in  addition."    But  instead  of  an  unconditional  acceptance, 
the  reply  sent  to  AddineU  was  in  these  terms :  "  The  directors 
have  allotted  you  four  additional  shares,  for  which  you  hare 
applied,  at  the  sum  of  £30  per  share,  in  addition  to  the  four  shares 
previously  accepted  by  you,  making  your  number  of  new  shares 
eight."    Here  the  four  first  allotted  shares  are  only  mentioneil 
incidentally,  and  the  letter  does  not  purport  to  deal  with  them  in 
any  way.    Then  comes  this  passage :  "  The  amount  to  be  ])aid  to 
the  bank  on  or  before  the  1st  of  October  next,  or  the  shares  will  be 
forfeited  (if  paid  before  that  time  interest  wiU  be  allowed  at  £5 
per  cent.)."    That  is  the  same  passage  as  occurred  in  the  first 
letter,  with  the  exception  of  the  words,  "  or  the  shares  will  be 
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forfeited."    In  the  first  letter,  which  applied  only  to  the  first  four     V.-C.  K. 
shares,  there  was  no  clause  as  to  forfeiture,  and  in  my  opinion  that        1865 
clause  in  the  last  letter  applied  only  to  the  additional  shares,  and    ajxoxmu/b 
not  to  the  four  first  allotted  shares.    So  that,  as  to  the  additional       £f^ 
shares,  a  new  term  was  imported ;  and  as  nothing  fdilher  took 
place,  and  no  payment  was  made  by  AddineU,  and  nothing  occurred 
to  shew  that  AdddneU  accepted  the  additional  shares  with  the 
superadded  term  as  to  forfeiture,  there  was  no  contract  constituted 
as  to  those  additional  shares.    The  result  is  that  there  is  a  binding 
contract  by  AddineU  quoad  the  first  four  allotted  shares,  but  no 
contract  as  to  the  additional  shares ;  so  that  Mr.  AddineB  must  be 
put  on  the  list  in  respect  of  four  shares  only. 

I  must  observe  that  the  distinction  between  this  case  and  Barretfs 
18,  that  after  Barrett  had  received  the  last  letter  he  went  and  paid 
for  the  additional  shares,  and  that  constituted  an  acceptance ;  but 
Addmdl  did  nothing  of  the  kind* 
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LEIFCHILD'S  CASE.  1865 


Company — Winding-up-^Ultra  rnres — Contributory — Patent — Paid-up  Sfuires —       ^o^'  ^ 
Fraud — Nominal  consideration,  """" 

Where  a  company  is  formed^  for  working  a  patented  machine,  it  is  not 
uUra  vires  to  purchase  the  jxttent. 

A  nominal  consideration  being  expressed  in  a  deed  does  not  prevent  tho 
admission  of  evidence  aliundS  of  the  real  consideration,  provided  such  real 
consideration  be  not  inconsistent  with  the  deed. 

If  a  case  of  fraud  is  allegctl  in  respect  of  the  formation  of  a  company — 
Sembiey  it  must  be  set  up  by  bill,  and  not  by  proceedings  under  a  winding- 
up  order. 

XHIS  was  an  adjourned  summons  to  obtain  the  decision  of  the 
Court  whether  the  name  of  Ckorge  Leif  child  should  be  placed  on 
the  list  of  contributories  under  the  winding  up  of  this  company. 

In  the  year  1852  a  patent  was  obtained  by  Robert  Booty  Couseni 
for  improyed  machinery  in  the  cutting  of  cork,  and  this  patent, 
after  various  assignments,  became  vested  previously  to  the  year 
1860  in  Messrs.  John  and  Bdbert  Claypde.    In  that  year  arrange- 
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y.-0.  K.     ments  were  made  to  fonn  a  company  for  the  purpose  of  working 

1865       the  patent  under  the  Comp^Ltiies  Act  of  1856. 

lj^^^^ijy*Q       The  memorandum  of  association  stated  that  the  objects  for 

^^-       which  the  company  was  established,  were  "  the  purchasing  and 

selling  of  cork,  and  also  the  cutting  of  cork  by  the  improTcd 

machinery  for  cutting  cork,  for  which  Letters  Patent  were  granted 

to  Bobert  Booty  Oo^usens,**  and  this  memorandum  was  signed  by 

seven  persons  agreeing  to  take  shares  amounting  in  the  aggregate 

to  1400,  of  which  J.  S.  Claypole  took  840,  and  K  M.  Chyfoky 

140.    The  articles  of  association  were  dated  the  Ist  of  May,  1860. 

By  those  articles,  it  was  agreed  among  other  things,  that  all  shares 

subscribed  for  by  the  seven  persons  named  in  the  memorandum  of 

association  should  be  considered  and  treated  as  paid-up  shares. 

By  an  indenture  of  assignment  of  even  date  mth  the  articles  of 
association,  and  made  between  John  Claypole^  Bcbert  ClaypdUy 
and  Francis  Newton,  the  Messrs.  Playpoh,  in  consideration  of  5i 
paid  to  each  of  them,  assigned  to  the  said  JP.  Newton  the  Letten 
Patent  before  referred  to,  and  jtU  the  machinery  and  implements 
for  cutting  cork,  and  the  stock  in  trade  and  trade  effects,  and  also 
the  lease  of  the  dwelling-house,  offices,  and  premises  in  EgluT  Sired, 
Westminster,  in  which  the  business  of  cork-cutting  had  been  pre- 
viously carried  on  by  the  Messrs.  Claypole,  to  hold  the  same  upon 
trust  for  the  benefit  of  the  company. 

Previously  to  the  month  of  August,  1861,  John  &  ClaypdU 
transferred  329  shares  in  the  company  (being  part  of  the  840 
fully  paid-up  shares)  into  the  name  of  George  ImfchUd,  as  a 
trustee  for  him,  the  said  George  LeifchUd  having  no  beneficial 
interest  in  such  shares,  and  George  Leif child  was  registered  as  the 
proprietor  of  the  329  shares  in  the  books  of  the  company. 

No  money  was  ever  paid  in  respect  of  the  said  840  shares  so 
issued  by  the  company  as  paid-up  shares. 

The  company  being  in  course  of  winding  up,  the  ofiicial  liqui- 
dator sought  to  place  George  LeifchtUCs  name  on  the  list  of 
contributories  in  respect  of  the  shares  now  standing  in  his  name, 
treating  them  as  not  being  paid-up  shares. 

.    Mr.  Glasse,  Q.C.,  and  Mr.  Fry,  for  the  official  liquidator : — 
The  company  had  no  power  under  the  articles  of  association  to 
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pnrchase  the  patent  from  the  Messrs.  Claypdey  the  object  of  the     V.-O.K 
company,  as  stated  in  the  memorandum  and  the  articles,  was  the       1865 
selling  and  cutting  of  cork  by  an  improved  machinery,  not  the   lkucbud's 
purchase  of  a  patent.    There  was  nothing  to  lead  the  public  to       ^ff^ 
suppose  that  so  large  a  sum  was  to  be  paid  to  the  Messrs.  Claypde. 
The  contract  was  therefore  fraudulent,  and  was  not  binding  as 
against  the  creditors  of  the  company. 

It  is  clear  from  the  cases  of  Simpson  y.  The  Westminster  Pciaise 
Company  (1),  and  The  Australian  Steam  Company  v.  Mauneey  (2), 
that  the  company  would  not  be  allowed  to  apply  the  money  of 
the  shareholders  to  any  purpose  not  within  the  scope  of  the 
proper  business  of  the  company,  and  the  purchase  of  the  patent 
was  not  within  the  scope  of  the  articles  of  association.  The 
CZsypoZes  were  put  forward  as  the  actual  holders  of  a  large  number 
of  shares,  when,  in  fietct,  there  was  no  capital  possessed  by  the 
company,  and  LeifehUd  was  now  responsible  in  respect  of  all  the 
shares  for  which  he  could  not  show  payment.  Payment  must 
mean  the  passing  of  money,  and  here  no  money  had  passed.  If 
there  was  an  agreement  to  accept  goods  in  lieu  of  money  payment, 
then  all  the  parties  interested  in  the  agreement  should  be  before 
the  Court  There  were  three  parties  to  this  bargain — ^the  share- 
holders,  the  company,  and  the  creditors,  and  no  consent  had  ever 
been  given  by  the  creditors. 

Nothing  could  be  considered  payment  for  the  shares  but  money, 
except  in  case  of  all  three  parties  agreeing  to  the  contract. 

No  consideration  could  be  proved  for  the  deed  of  assignment 
beyond  that  which  was  stated  in  the  deed.  In  the  case  of 
Peacock  v.  Monk  (3),  Lord  Hardivieke  held  that  you  could  not 
prove  aliunde  any  other  consideration,  where  there  was  a  con- 
aderation  expressed.  Here  the  consideration  expressed  in  the 
deed  of  assignment  was  5a.  to  each  of  the  assignees,  and  that 
did  away  with  the  right  to  prove  any  other  consideration.  They 
also  cited  Ex  parte  Danid  (4). 

Mr.  JesseH,  Q.C.,  and  Mr.  Maekeson,  for  Mr.  LeifehUd: — 

It  was  true  that  the  actual  purchase  of  the  patent  was  not 

(1)  2  D.  F.  &  J.  141.  (3)  1  Ves.  Sen.  127. 

.  (2)  4  Kay  &  J.  733.  (4)  1  De  G.  &  J.  372. 
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y.-C.  E.     specified  in  the  memorandum  or  articleB  of  afisociation,  but  it 
1865        was  fully  within  the  scope  of  the  objects  for  which  the  company 
ljgafmni>"8  ^^  formed,  and  it  was  understood  by  all  parties  that  in  order 
^^       to  work  the  patent  it  was  to  be  purchased.    There  was  no  fraud 
whatever  in  the  purchase ;  and  the  company  had  fiill  power  to 
pay  the  value  of  the  patent  in  shares  instead  of  money.    It  was 
perfectly  understood  what  paid-up  shares  meant,  and  tbeie  was 
no  reason  for  supposing  that  the  public  would  be  misled.   But 
the  original  contract  was  not  with  LeifdUld,  and  as  far  as  he  was 
concerned  it  was  immaterial  whether  goods  were  given  or  not. 
The  company  placed  the  paid-up  shares  in  the  hands  of  Messrs. 
ClaypolSy  and  they  transferred  them  to  Mr.  LetfehUd  as  a  trustee, 
and  he  might  fairly  say  that  though  he  consented  to  be  a  trustee 
of  paid-up  shares   he  would  not   have  accepted  them  in  that 
character,  if  there  had  been  any  liability  attaching  to  himself. 
The  company  had  no  power  to  change  the  character  of  the  con- 
tract from  being  a  contract  for  paid-up  shares,  without  the  con- 
sent of  both  parties,  and  Leif child  could  not  be  made  liable 
without  reference  to  the  original  transaction  with  the  Claypal^s. 
As  for  the  consideration  in  the  deed  of  assignment,  it  was  decided 
in  ^the  case  of  Clifford  v.  TurreU  (1),  that  where  there  was  one 
consideration  stated  in  a  deed,  proof  might  be  given  of  any  other 
consideration  which  took  place  and  was  not  in  contradiction  to 
the  instrument,  and  it  was  not  in  contradiction  to  the  instrument 
to  prove. a  larger  consideration  than  that  which  was  stated;  that 
decision  was  confirmed  upon  appeal  (2). 
They  also  cited  Maxtodl  y.  The  Port  Tenant  Coal  Company  (3). 

Mr.  Glasse,  in  reply,  cited  The  Official  Manager  of  the  Athens^i(^ 
V.  Podey  (4). 

Sib  R.  T.  Kindersley,  V.C,  : — 

The  fects  in  this  case  are  hardly  in  controversy.  It  appears 
that  there  was  a  certain  patent,  which,  after  various  mesne  assign- 
ments, became  vested  in  two  persons  of  the  name  of  Clayfde* 
This  patent  related  to  a  process  of  cutting  and  dressing  corks, 

(1)  1  Y.  &  Col.  C.  C.  138.  (3)  24  Beav,  495. 

C2)  9,Jur.  i533.  (4)  3  De  G.  &  J.  294. 
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and,  according  to  the  fashion  of  the  day,  it  was  proposed  to  be     V.-a  & 
worked  by  a  limited  company.  A  meeting  accordingly  took  place,       1865 
attended  by  all  parties  interested,  including  the  owners  of  the    jjEoanufB 
patent,  the  Messrs.  Claypcle,  with  the  object  of  forming  the  com-       £f^ 
pany  and  framing  the  necessary  memorandum  of   association, 
specifying  the  foundation  of  the  society  and  the  articles  of  associa- 
tion, which  may  be  regarded  in  the  light  of  articles  of  partnership. 
€lanse  3  of  the  Memorandimi  of  Association  specifies  the  objects 
of  the  company  thus : — **  The  objects  for  which  the  company  is 
established  are  the  purchasing,  selling,  and  cutting  of  corks  by 
improved  machinery,  for  which  a  patent  was  granted  to  Mr.  Beety 
Onwifw,  on  the  5th  of  November,  1852."  It  has  been  justly  observed 
that  this  does  not  expressly  specify  as  one  of  the  objects  of  the 
company  the  purchase  of  the  patent.    Now  ii^  in  order  to  work  the 
patent,  it  was  expedient  to  purchase  it,  the  purchase  of  it  appears 
to  me  to  be  within  the  objects  of  these  articles.    Although,  no 
doubt,  they  might  have  purchased  only  the  privil^e  of  exclusive 
use,  still  I  think  it  was  not  inconsistent  with  the  Memorandum  of 
ABsociation  that  they  should  purchase  the  patent  itsel£ 

The  company  was  formed  about  May,  1860,  and  registered  in 
Jnne  following,  the  Memorandum  and  Articles  of  Association 
being  dated  the  1st  day  of  May.  The  agreement  which  was  made 
between  all  the  parties  forming  the  association,  including  the 
Messrs.  Claypole,  was  in  effect  this :  that  the  Messrs.  'Claypole 
should  assign  to  a  tmstee  for  the  company  all  their  interest  in  the 
patent ;  and  that,  in  lieu  of  the  company  paying  so  much  money, 
the  Messrs.  Claypole  should  have  840  shares,  to  be  considered  as 
paid-up  shares  of  £5  each,  representing,  in  money,  £4200.  That 
agreement  was  not  only  entered  into  by  the  parties,  but  it  was 
made  one  of  the  articles  in  the  Memorandum  of  Association, 
specifying  the  footing  upon  which  the  Joint  Stock  Company, 
limited,  was  to  be  carried  on.  Of  these  840  shares,  329  are  the 
sabject  of  the  present  discussion.  They  were  not  bought  by 
LetfchUdf  but  Claypole  desired  to  vest  them  in  Let/child  as  a 
tmstee  for  him.  Accordingly  a  transfer  was  made  of  the  329 
shares  to  LeifehUd,  which,  I  presume,  could  not  have  been  effected 
without  the  concurrence  of  the  directors,  and  Leif child  stands  in 
the  books  of  the  comi>any  as  the  holder  of  329  shares.    Now,  if 


.Case. 
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X-C.  K,  Leif  child  is  not  liable  to  be  placed  in  the  list  of  eontributories  in 
1865  respect  of  those  329  shares,  it  is  not  by  reason  that  he  only  held  them 
.Lbitchild's  in  trust,  since  the  company  were  not  bonnd  to  take  notice  of  a  trust. 
If  he  has,  in  other  respects,  made  himseK  liable  to  be  put  upon 
the  list,  his  being  a  trustee  of  the  shares  will  not  exonerate  him 
from  that  liability.  If  he  is  not  liable,  it  must  be  by  reason  that 
the  shares  which  he  holds  are  paid-up  shares,  and  that  the  com- 
pany being  one  with  limited  liability,  the  shareholders  are  not 
liable  to  the  debts  beyond  the  amount  of  their  shares. 

On  the  part  of  the  o£Scial  liquidator,  it  is  contended  that  Leif- 
ehUd  is  precluded  from  alleging  that  his  shares  are  to  be  considered 
as  paid  up,  because  although  in  fact,  and  in  truth,  the  consideration 
for  the  transfer  of  the  Claypoles^  interest  in  the  patent  was  840  paid- 
up  shares,  yet  he  is  estopped  from  insisting  upon  that,  by  the  terms 
of  the  deed  of  assignment,  since  the  deed  does  not  mention  any  con- 
sideration for  the  transfer,  except  the  nominal  consideration  of  5s.; 
and  it  is  contended  that  for  this  reason  the  Court  must  shut  its 
eyes  to  the  facts  as  to  the  original  arrangement  of  the  parties,  and 
to  the  terms  of  the  Articles  of  Association ;  and  the  case  of  Peaeoeh 
T.  Monk  was  cited,  to  shew  that  in  the  view  of  Lord  Hardwieke,  where 
a  consideration  is  stated  in  the  deed,  and  no  reference  is  made  to 
any  other,  that  you  are  precluded  from  setting  up  any  other  con- 
sideration, because  it  woxdd  be  inconsistent  with  the  consideration 
stated  in  the  deed.  On  the  other  hand,  the  case  of  Clifford  v. 
Turrell  was  cited,  to  shew  that  Lord  Lyndhurd  did  not  concur  in 
that  dictum  of  Lord  HardwicJce's.  Now,  supposing  the  law  to  be  in 
accordance  with  Lord  Hardwickes  dicttmi — ^that  where  there  is  a 
real  specific  consideration  expressed  in  the  deed,  such  as  natural 
love  and  affection,  it  would  be  inconsistent  to  allege  a  pecuniary  con- 
sideration, in  my  opinion  that  would  not  apply  to  the  present  case, 
where  the  only  consideration  expressed,  is  the  nominal  considera- 
tion of  58.,  for  that  may  be  regarded  as  no  consideration  at  all 
for  the  purpose  of  the  present  question.  A  nominal  consideration, 
as  we  all  know,  was  originally  introduced  merely  for  the  purpose 
of  raising  a  use,  and  I  see  no  inconsistency  in  alleging  a  sub- 
stantial consideration  not  expressed  in  the  deed.  But  further,  the 
question  here  is  not  whether  the  deed  is  to  be  enforced,  or  whether 
it  is  invalid  for  want  of  a  sufficient  consideration ;  the  question  is, 
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Trhether  I  am  precluded  from  looking  at  the  real  facts  of  the  case      V.-O.  K. 
by  reason  of  the  deed  expressing  only  a  nominal  consideration ;        1865 
and  it  appears  to  me  that  I  am  not.    The  original  agreement,    Lbifchild'8 
binding  on  the  company  and  the  shareholders  was^  that  the  Clay- 
fdes  should  have  the  shares  as  paid-up  shares ;  in  return  for  which 
the  daypoles  were  to  assign  to  a  trustee  for  the  company  all  their 
interest  in  the  patent;   and  there  is  no  suggestion  of  anything 
fiaudulent,  or  of  any  trick  by  which  the  shareholders  were  deluded. 
The  transaction  was  perfectly  fair,  as  far  as  I  can  see. 

It  appears  to  me  there  is  no  reason  why  Leif  child  should  be  put 
on  the  list  of  contributories  unless  he  is'  liable  to  contribute,  with 
other  shareholders,  to  the  payment  of  the  debts  of  the  company ; 
and  I  think  he  is  not^liable.  No  other][shareholder  has  a  right  to 
say  to  him,  **  You  are  bound  to  assist  me  to  pay  the  debts  of  this 
concern." 

Bat  then  it  is  contended,  that  asHuming  that  to  be  so,  as  be- 
tween shareholders,  here  there  are  creditors  whose  rights  are  to 
be  considered.  But  the  right  of  creditors  is  only  to  get  payment 
of  their  debts  from  those  shareholders  who  are  liable  to  contribute 
to  the  payment,  which  the  holder  of  paid-up  shares  in  a  limited 
f'ompany  is  not.  Whether  the  creditors  could  obtain  any  relief 
by  proving  that  the  whole  transaction  of  the  formation  of  this 
company  was  fraudulent,  and  ought  to  be  set  aside,  it  is  not 
necessary  to  inquire.  No  such  case  is  alleged ;  and  if  it  were,  I 
apprehend  that  such  relief  could  only  be  obtained  by  bill  and  not 
by  proceedings  under  a  winding-up  order.  And,  at  all  events, 
LeifcMi  has  been  guilty  of  no  fraud,  but  is  merely  in  the  position 
of  a  person  who  took  shares,  such  as  the  company,  by  their  Articles 
of  Association,  represented  them  to  be,  namely,  as  paid-up  shares. 

I  am  of  opinion  that  Mr.  Leif  child  ought  not  to  be  put  on  the 
list  of  contributories.  The  official  liquidator^having  only  done  his 
daty  in  copying  here  he  must  have  his  costs  out  of  the  assets,  and 
he  must  pay  Mr.  Leifchild^a  costs,  adding  them  to  his  own. 
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V.^.K.  CHUl^TON  V.  FEE  WEN. 

1865  Jhrctdice — Supplemental  Anmoer — MiUake  in  Anmoer* 

An  application  for  leave  to  file  a  supplemental  answer  to  ocxrect  a  iniBtake 
in  the  original  answer  most  be  made  by  moti(»i  in  Court,  and  not  by  sum- 
mons in  Chambers. 

The  Court  will  not  grant  leave  to  file  a  'supplemental  answer  to  correct  a 
mistake  in  the  original  answer,  without  having  materials  before  it  to  enable 
it  to  judge  for  itself  as  to  there  having  been  the  alleged  mistake. 

XHIS  was  a  motion  on  behalf  of  the  Defendants  for  leaye  to  file 
a  supplemental  answer  for  the  purpose  of  correcting  an  admissioB 
contained  in  their  original  answer,  which  they  alleged  had  been 
made  by  mistake,  and  was  erroneous. 

One  question  in  the  suit  was  whether  the  Defendant  Frewm  was 
entitled,  in  right  of  his  wife,  to  the  freehold  of  a  certain  part 
of  the  chancel  of  the  parish  church  of  leJdesham,  in  the  county  of 
Sussex. 

By  their  original  answer,  the  Defendants,  Drewen  and  his  wife, 
had  admitted  that  the  freehold  in  the  part  of  the  chancel  in 
question  was  vested  in  the  Ecclesiastical  (Commissioners;  and  tbe 
present  application  for  leave  to  file  a  supplemental  answer  was  to 
correct  this  admission. 

In  support  of  the  application,  two  affidavits  were  adduced,  one 
by  Mr.  Frewen  and  his  wife,  and  the  other  by  their  solicitor. 

The  affidavit  of  Mr.  and  Mrs.  Frewen  stated,  that  since  the 
filing  of  the  original  answer,  searches  had  been  made  by  the 
Defendants  in  the  registry  of  the  diocese  of  Chichester,  with  a 
view  to  establish  their  title  to  the  part  of  the  chancel  of  the 
church  in  question ;  and  that  the  result  of  the  searches  was  the 
production  of  evidence  which  they  were  advised  proved  that  the 
ancestors  of  the  Defendant  Frances  Frewen,  or  the  persons  from 
whom  they  derived  title,  were  originally  the  patrons  of  the  said 
parish  church,  and  that  some  or  one  of  them  founded  and  endowed 
the  said  church,  and  were  owners  of  the  soil  on  which  the  same 
was  built ;  and  that  the  said  so-called  southern  part  of  the  chancel 
was  in  fact  an  aisle  or  chapel,  founded  by  the  lord  or  lady  of  the 
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manor  for  his  or  their  exclusive  use,  for  the  purposes  of  private     Y.-O.  K. 
prayer  and  for  burial ;  and  that  in  consequence  of  the  evidence        1S65 
adduced  by  the  searches,  an  architectural  examination  of  the     ohukiok 
chmch  had  been  made,  and  that  such  examination,  so  &r  as  it 
oonid  do  so,    supported  the  statement   that  it  had    been  the 
priyate  chapel  of  the  lords  of  the  manor.     The  affidavit  then 
stated  that  the  admission  in  the  original  answer  had  been  made 
bj  mistake. 

The  affidavit  of  the  Defendants'  solicitor  was  to  the  same  effect, 
and  stated  that  when  the  copies  of  documents,  the  result  of  the 
searches,  had  been  submitted  to  counsel,  the  opinion  of  counsel 
was,  that  the  effect  of  such  evidence  then  obtained  appeared  to 
negative  the  admissions  in  the  Defendants*  original  answer,  that 
the  freehold  in  the  chancel  was  in  the  Ecclesiastical  Commis- 
sioners;  and  that  Counsel  had  advised  that  a  supplemental  answer 
ought  to  be  filed. 

The  application  was  originally  made  by  summons  at  Chambers, 
when — 

Mr.  Wintle,  for  the  Plaintiffs,  raised  the  preliminary  objection 
that  the  application  to  file  a  supplemental  answer  ought  to  have 
been  made  in  Court,  and  not  by  summons  at  Chambers^  He  cited 
SmitKs  Chancery  Practice  (1) ;  Morffona  Chancery  Orders  (2) ; 
Chadwiek  v.  Turner  (3) ;  and  lAvesey  v.  Wibon  (4). 

The  Vicb-Chancellor,  in  Chambers,  ordered  the  matter  to 
stand  over  to  ascertain  the  practice,  and  subsequently  decided 
that  the  application  should  have  been  made  to  the  Court,  and 
dismissed  the  summons  with  costs  as  against  the  other  Defendants, 
the  Plaintiff's  costs  to  be  costs  in  the  cause. 

The  matter  was  now  brought  on  by  motion  in  Court. 

3Ir.  Charles  Hall  and  Mr.  TraU,  in  support  of  the  motion,  asked 
that  leave  might  be  given  to  file  the  supplemental  answer.  The 
motion  was  supported  by  the  affidavits  of  the  Defendants  them- 
selyes  and  their  solicitor ;  and  those  affidavits  were  sufficient  to 
satisfy  the  Court  that  the   Defendants   had,  since  filing  their 

(1)  P.  334, 6th  ed.        ^  (3)  34  L.  J.  (N.  S.)  Ch.  62. 

(2)  3td  ed.  p.  433.  .        (4)  1  Ves.  &  Bea.  149. 
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V.-C.  K.     answer,  discovered  evidence  which,  they  were  advised  by  connsel, 

1865       negatived  the  admission  contained  in  their  answer,  which  admis- 

Ohubtok     sion  would,  if  not  corrected,  debar  them  from  using  efficiently 

yJ^^^     such  evidence  on  the  hearing ;  and  it  was  stated  in  the  affidavit 

— *       that  counsel  had  advised  that  this  was  necessary.    If  the  Court 

required  the  production  of  the  evidence  to  satisfy  itself  before 

granting  the  hearing  asked,  it  would  in  effect  be  a  hearing  of  the 

case.    K,  however,  the  Court  required  it,  the  Defendants  were 

willing  to  produce  the  documents  to  satisfy  the  Court. 

Mr.  Glasse,  Q.C.,  and  Mr,  WinUe,  for  the  Plaintiffs,  were  not 
called  upon. 

Sir  R  T.  Kindersley,  V.C.  :— 

The  Court  will  not  grant  leave  to  file  a  supplemental  answer,  for 
the  purpose  of  correcting  an  alleged  mistake  in  the  original 
answer,  without  having  such  materials  before  it  as  will  enable  the 
Court  to  satisfy  itself  that  such  a  mistake  has  been  made,  and  an 
affidavit  stating  in  general  terms  the  fact  of  the  mistake  having 
been  made,  is  not  sufficient.  It  has  been  said  that  counsers 
opinion  has  been  taken  on  the  matter,  and  he  has  advised  that  it 
is  necessary  that  a  supplemental  answer  should  be  filed;  but 
although  I  should  always  be  very  prone  to  accept  the  opinion  of 
counsel,  I  think  I  ought  not  to  be  satisfied  with  this  ;  but  I  mnst 
be  in  a  position  to  judge  for  myself  as  to  the  fact  of  the  mistake. 
I  cannot,  therefore,  upon  the 'evidence  as  it  now  stands,  give  leave 
to  file  a  supplemental  answer. 

(The  Vice-Chancellor  having  heard  Mr.  Olasse,  Q,C.,  and 
Mr.  Winile,  for  the  Plaintiffs,  and  Mr.  Charles  HaU  in  reply,  as  to 
whether  the  Defendants  should  be  allowed  an  opportunity  of 
producing  the  documents,  ultimately  came  to  the  conclusion  that 
there  was  no  evidence  before  the  Court  which  would  justify  it  in 
so  doing,  and  refused  the  motion  with  costs.) 
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NOTLEY  V.  PALMEE.  V.-O.K. 

Payment  out  cf  Court — Disentailing  Deed.  ^^ 

Fund  in  Court  exceeding  600?.  paid  out  to  tenant  in  tail  without  a  dis- 
entailing deed  having  heen  executed. 

IHIS  was  a  Petition  by  a  lady  who  had  attained  twenty-one,  and 
who  was  entitled  as  tenant  in  tail  to  a  one-fifth  share  of  a  sum  of 
£1657  East  India  stock  in  CJourt,  to  have  it  paid  out  to  her  ;  and 
the  question  was  whether  the  Court  would  make  the  order  without 
her  executing  a  disentailing  deed;  the  fund  in  question  being  a 
little  oyer  £600. 

Mr.  6.  Murray,  in  support  of  the  Petition,  referred  to  a  case  of 
Be  South  Eastern  Bailway  Company  (1),  in  which  the  Master  of  the 
Bolls  had  ordered  a  larger  sum  to  be  paid  out  without  requiring 
the  execution  of  a  disentailing  deed. 

The  Vice-Chancellor,  on  the  authority  of  that  case,  made  the 
order  as  asked  by  the  Petition,  without  requiring  a  disentailing 

deed. 


PEAKSE  V.  DOBINSON.  v.-C.  K. 

FfXictice — Plea — Former  Decree — Enrolment — Fraud.  J^ 


The  rule  of  practice  that  a  decree  must  be  enrolled  before  it  can  be  pleaded 
in  bar  of  a  second  suit  for  the  same  matter  was  laid  down  only  with  reference 
to  the  case  of  bill  and  cross  bill,  and  is  not  applicable  to  a  case  where  the  bill 
is  filed  to  impeach  a  decree  on  the  ground  of  fraud. 

Kinaey  v.  Kinsey  (2)  considered. 

IHIS  was  a  bill  filed  for  the  purpose  of  setting  aside  a  decree  in 
a  former  guit,  on  the  ground  that  it  was  fraudulently  and  impro* 
fjcrly  obtained.     The  Plaintifi"  in  this  suit  was  also  Plaintiff  in  the 
former  suit. 
Three  pleas  were  put  in  by  the  several  Defendants,  pleading  the 

(I)  30  Bcav.  215.  (2)  2  Ves.  Sen.  577. 

Tou  1.  i?  2 
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^V.-CK,      former  decree,  and  denying  the  fraud,  but  not  averring  that  the 
1865        decree  had  been  enrolled,  which  pleas  now  came  on  for  argument. 

i  Peabse  jj-j.  Qi^g^^  QQ   j^nd  j^.  Rdberts,  for  the  Plaintiff,  raised  a  pre- 

-Domraos.     Hminary  objection  that  there  could  not  be  a  plea  to  a  bill  seeking 
to  impeach  the  decree  in  a  former  suit  for  the  same  purpose,  on  the 
ground  of  fraud,  unless  the  decree  had  been  signed  and  enrolled. 
This  rule  had  been  laid  down  by  all  the  books  of  practice,  and 
was  supported  by  authority.     In  the  case  oiKinsey  t.  £«n«y(l), 
the  rule  was  distinctly  stated  by  Lord  Hardwieke,  and  in  an 
anonymous  case,  in  3  Atk.  809,  it  was  also  held  that  a  decree 
must  be  enrolled  before  you  could  plead  it  in  bar  to  a  second 
suit  for  the  same  matter.     In  Lord  RedesdcHe's  book  (2),  it  \\as 
laid  down  in  the  same  terms :  "  A  decree  must  be  signed  and 
enrolled,  or  it  cannot  be  pleaded  in  bar  of  a  suit,  though  it  may 
be  insisted  upon  by  way  of  ans\^'er."     So  also  in  Storey' »  Eqnity 
Pleading,  501.     The  words  were :  "  In  order  to  entitle  a  decree  to 
be  pleaded  to  a  new  bill  for  the  same  matter,  it  must  be  a  decree 
signed  and  enrolled  for  the  same  subject  matter,  and  substantially 
between  the  same  parties."    And  the  rule  had  been  acted  upon  for 
the  last  hundred  years. 

Mr.  Baily,  Q.C.,  Mr.  Kardake,  and  Mr.  Maskdyne^  in  support  of 
the  first  plea  :* — 

Suppose  the  rule  referred  to  in  the  two  reports  cited,  which  are 
evidently  the  same  case,  was  a  strict  rule  at  the  time  of  the 
decision,  the  reason  upon  which  it  was  founded  has  ceased  to  exist, 
and  therefore  it  ought  not  now  to  be  acted  upon.  Formerly  a 
party  had  an  absolute  right  to  have  a  cause  reheard  so  long  as  the 
•  decree  was  not  enrolled.  After  the  enrolment,  there  was  no  longer 
any  such  right.  Until  a  few  years  ago,  there  was  no  limit  of  time 
before  enrolment  at  which  a  rehearing  might  not  take  place,  but 
under  recent  orders  the  practice  had  been  greatly  changed,  and 
now,  under  the  31st  of  the  Consolidated  Orders,  a  decree  cannot 
be  reheard  after  five  years,  except  under  special  circumstances. 
At  the  expiration  of  that  time,  the  decree  is  as  effectual  as  if  it 
had  been  enrolled  under  the  old  practice.  In  this  case,  the  decree 
was  dated  in  1852,  and  therefore  it  could  not  now  be  reheanl 
(1)  2  Vcs.  Sen.  677.  (2)  4th  ed.,  p.  239. 
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Fonnerly  the  only  way  to  prevent  a  party  fix)m  getting  a  rehearing     V.-C.  K. 
was  to  have  the  decree  signed  and  enrolled.    This  decree  was  not        1865 
yet  enrolled,  and  after  the  lapse  of  five  years  it  could  not  now  be      Peabse 
^moiled,  under  the  23rd  of  the  Orders,  \iithout  a  special  application    jy^^^^ 

to  the  Lord  Chancellor,  based  upon  special  circumstances ;  and  no        

leare  was  likely  to  be  given  in  a  case  of  this  nature,  where  the 
parties  have  proceeded  to  act  upon  the  order.  Since,  therefore,  the 
right  to  rehear  has  been  lost,  the  parties  are  in  the  same  position 
in  vhich  they  would  have  been  formerly  after  the  signing  and 
enrolment  of  the  decree,  and  the  reasons  for  the  rule  laid  down  in 
the  authorities  do  not  apply  after  a  lapse  of  five. years.  The  object 
of  this  bill  is  to  set  aside  a  decree  on  the  ground  of  fraud.  The 
fthole  question  is  fraud  or  no  fraud,  and  the  relief  is  based  upon 
that  issue.  To  make  the  authorities  apply  to  this  case,  it  must  be 
shewn  that  fraud  was  in  those  cases  also  the  ground  of  application. 
Thej  died  Codrinffion  v.  Codrington  (1). 

Mr.  JB.  jR  Smithy  Q.C.,  and  Mr.  Dickinson,  for  the  second  plea, 
cited  Bayley  v.  Adams  (2). 

Mr.  G.  H.  Pcdmer,  Q.C.,  and  Mr.  Surrage,  for  the  third  plea. 

Jfr.  Olasse,  Q.C.,  in  reply. 

The  Begistrar  8  book,  containing  the  case  of  Ktnsey  v.  Kinsey, 
of  the  year  1754,  was  produced  in  Court ;  but  nothing  more  was 
f^i^ted  than  the  order,  which  was  in  conformity  with  the  report  in 
Ves.  Sen. 

Sir  R  T.  Kho^ebsley,  V.C.  :— 

Practically,  as  far  as  concerns  the  interests  of  the  parties  to 
this  Buity  it  does  not  signify  much  whether  the  pleas  are  overruled 
on  this  ground  or  not,  because  it  is  admitted  that  by  answer  the 
same  defence  may  be  raised.  However,  that  is  no  reason  why  I 
should  not  give  the  question  my  best  consideration. 

It  is  dear  that  the  foundation  of  the  proposition  upon  which 

this   preliminary  objection    rests  —  namely,    that  a  decree    or 

orier  in   a  former  suit  cannot  be  pleaded  in  bar  unless  it  be 

signed  and  enrolled — is  the  anonymous  case  in  3  Atk.  809,  and 

(1)  3  Sim.  519.  (2)  0  Yes.  59G. 

B2  2 
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V.-0.  K.     Kinsey  v.  Kinsey^  in  2  Ves,  Sen.  577.    These  are  evidently  reports 

1865,       of  one  and  the  same  case,  and  are  admitted  to  be  so.    The  role, 

PKAB8B      as  stated  in  the  marginal  note  of  each  of  those  two  reports,  has 

DoMHBOH.    "^^^  adopted  by  every  text  writer  on  the  subject  of  pleas ;  and 

thus  it  has  come  to  be  regarded  as  the  settled  and  invariable  rule 

of  the  CJourt.  It  does  not  appear,  however,  that  there  is  any 
subsequent  case  in  which  that  rule  has  been  recognised  or  acted 
upon.  It  has  been  assumed  by  the  counsel  on  both  sides  that  no 
such  case  can  be  found;  and  I  may  safely  assume  that  there  is 
none.  Still,  if  Lord  Hardwicke^  in  that  case  of  Kinsey  v,  JSTiWy, 
had  laid  down  such  a  rule,  and  the  rule  so  laid  down  had  been 
handed  down  from  time  to  time  by  text  writers,  though  never 
since  acted  upon  by  the  Court,  I  should  have  desired  that  the  matter 
should,  if  possible,  have  come  before  the  Lord  Chancellor  or  the 
Lords  Justices ;  but  there  is  no  way  of  doing  that  without  entail- 
ing on  the  appellate  Court  the  necessity  of  going  into  the 
whole  merits  of  the  case,  which  I  have  no  right  to  suggest  that  it 
should  do. 

Let  us  see,  then,  what  really  was  decided  in  Kinsey  v.  Ki'Mey, 
Both  the  reports  are  very  short ;  that  in  AtJcyns,  which  is  the 
shorter  of  the  two,  is  this, — "  A  plea  of  a  former  suit  and  decree  in 
bar  to  the  present  bill;    it  appearing  that  the  decree  was  not 
signed  and  enrolled,  Lord  Chancellor  would  not  allow  of  it,  as  it 
is  the  standing  rule  of  the  Court  that  you  cannot  plead  in  this 
manner  before  enrolment,  and  therefore  directed  it  should  stand 
for  an  answer,  with  liberty  to  except."    There  is  here  no  allusion 
to  the  circumstances  of  the  case, — ^whether  the  former  bill,  the 
decree  in  which  was  pleaded,  was  a  bill  by  the  same  Plaintiff,  or  a 
bill  by  the  Defendant,  or  whether  the  two  bills  were  in  the  nature 
of  a  bill  and  cross  bill.    There  is  nothing  in  the  report  in  Atkyns 
to  lead  to  any  conclusion  as  to  the  nature  of  the  two  suits.    The 
report  in  Ves.  Sen.  gives  much  more  information,  although  still 
not  quite  so  full  as  might  be  desired.    It  commences  thus:— 
"Plea  of  a  decree  in  a  former  suit  as  having  determined  the 
matter,  wherein  the  present  Defendant  was  Plaintiff,  and  the 
present  Plaintiff  in  his  answer  thereto  insisted  on  the  same  matter 
he  has  charged  by  this  bill,  that  there  was  a  decree  nisi  by  default, 
which  was  made  absolute  upon  no  cause  shewn."    From  the  report, 
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iim  &i,  we  see,  at  all  events,  that  the  suits  were  thus  constituted:     T.-C.  K. 
that  the  Defendant  in  the  present  suit  had  filed  a  bill  against  the       1865 
Plaintiff  in  the  present  suit  in  respect  of  the  same  matter,  and  had      Peabse 
obtained  a  decree  against  him  (I  think  it  signifies  nothing  that    do^Jjbqj, 

that  decree  was  first  »m,  and  then  made  absolute-— except  that        

^ere  was  no  hearing  on  the  merits) ;  and  in  that  former  suit  the 
present  Plaintiff  had  set  up,  by  way  of  defence,  the  same  matter 
vhieh  he  allied  in  his  bill  in  the  present  suit."    Then  the  report 
•continues : — ^  It  was  said  this  bill  was  filed  before  that  decree  was 
made,  and  to  have  a  discovery;  that  the  decree  cannot  be  pleaded 
because  it  was  not  signed  and  enrolled ;  and  the  caveat  was  entered 
to  prevent  enrolment,  that  the  cause  may  be  reheard,  and  both 
come  on  together."    Such  are  the  facts  of  the  case  as  they  appear 
in  the  report.     Now,  it  is  dear  that  the  **  present "  bill  could  not 
bare  stated  the  decree  in  the  former  suit,  because  it  was  filed  be- 
Ibre  that  decree  was  made.    Therefore  the  **  present"  bill  was  not  a 
iill  seeking  to  impeach  the  decree  in  the  former  suit,  but  the  two 
bills  were,  in  fact,  bill  and  cross  bill,  each  seeking  relief  in  respect 
of  the  same  subject ;  and  the  present  Plaintiff  had  set  up,  by  way 
of  defence  to  the  former  suit,  the  very  same  matter  that  he  was 
insisting  on  as  his  ground  for  relief  in  the  "present"  suit   But,  fur- 
ther, it  appears  that  the  Plaintiff  in  the  "  present "  suit  had,  by 
entering  a  caveat,  prevented  the  enrolment  of  the  decree,  in  order 
that  he  might  get  it  reheard,  and  bring  on  the  rehearing,  together 
Bith  the  hearing  of  his  own  suit ;  and  that  was  what  justice  re- 
quired ;  but  that  justice  would  be  defeated  if  the  Plaintiff  in  the  , 
former  suit  had  a  right  to  insist  that  his  decree  was  a  bar  to  the 
pr^ent  suit.     At  this  time  it  is  almost  a  matter  of  course  that 
where  there  are  bill  and  cross  bill,  each  seeking  relief  in  respect  of 
the  same  matter,  they  should  be  heard  together.    But  this  was 
not  the  practice  in  that  day,  as  appears  from  the  Lord  Chancellor's 
judgment.     He  says: — "The  great  objection  to  the  Defendant" 
(that  is,  to  the  Defendant's  plea)  "  is  that  the  decree  is  not  signed 
and  enrolled.     It  is  a  matter  of  great  consequence  to  the  pro- 
ceedings in  this  Court,  for  it  often  happens  that  the  Court  will  not 
delay  the  original  cause  by  reason  of  the  defending  of  a  cross  bill. 
Indeed,  generally  the  Court  cannot  do  it,  unless  something  appears 
to  warrant  it.     So  that  the  Plaintiff  in  the  original  suit  often  hap- 
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V.-O.  K,     pens  to  get  a  decree,  but  the  PlaintiflF  in  the  cross  bill  may,  by 

1865       caveat,  stop  the  enrolment  for  forty  days,  petition  to  rehear,  and 

Pbabsb      bring  on  both  together.    Then  the  question  is,  whether,  by  the 

DoBoraoN.    ^^^^  rules,  you  can  plead  that  decree,  which  is  not  signed  and 

enrolled?    you  may  insist  on  it  by  answer,  but  that  is  another 

thing.  This  cannot  be  insisted  on  by  way  of  plea.  Let  it  stand 
for  an  answer  with  liberty  to  except,  and  save  the  benefit  to  the 
hearing."  Therefore  the  ratio  decidendi  of  the  Lord  Chancellor  in 
that  case  was  simply  this,  that  there  being  suit  and  cross  suit 
relating  to  the  same  matter,  and  it  not  being  then  the  practice  to 
delay  the  hearing  of  the  first  suit  till  the  second  was  ready,  and  so 
hear  them  both  together,  it  would  be  unjust  to  allow  the  Defendant 
in  the  second  suit  to  plead  the  decree  obtained  by  him  in  the  first 
suit  in  bar  to  the  second  suit,  that  decree  not  having  been  signed 
and  enrolled  by  reason  of  the  caveat  which  the  Plaintiff  in  the 
second  had  entered,  for  the  very  purpose  of  obtaining  a  rehearing, 
and  bringing  on  the  two  suits  together  for  hearing.  The  marginal 
note  is,  "  A  decree  cannot  be  pleaded  in  bar  of  a  suit  unless  it  has 
been  signed  and  enrolled,"  laying  it  down  as  a  universal  proposi- 
tion ;  and  that  marginal  note  has  been  copied  into  every  text-book 
from  the  year  17G4  down  to  the  present  time.  That  is  the  way  in 
which  the  supposed  rule  originated. 

Now  it  appears  to  me  that  the  decision  of  Lord  Hardwidce  in 
Kinsey  v.  Kimey,  not  only  affords  no  warrant  for  the  general  rule 
laid  down  in  the  text-books,  but  that  it  has  no  application  to  the 
case  now  before  the  Court,  which,  instead  of  being  a  case  of  bill 
and  cross  bill,  is  a  case  of  a  bill  filed  to  impecich  an  order, 
made  in  a  cause  in  which  the  same  person  was  Plaintiff,  on 
the  ground  that  it  was  obtained  by  firaud.  The  bill  state* 
the  feet  that  such  an  order  has  been  made,  and  impeaches  it 
for  fraud.  As  it  is  not  stated  on  the  pleadings  to  have  been 
signed  and  enrolled,  it  is  the  same  thing  as  if  it  had  been  stated 
that  it  was  not  signed  and  enrolled.  I  cannot  conceive  on 
what  principle  (certainly  none  of  the  reasoning  of  Lord  BarSr 
wicTce  in  Kinsey  v.  Kinsey  affords  any)  it  ought  to  be  held  that  you 
cannot  insist  on  that  order  by  way  of  plea  negativing  the  alleged 
fraud,  because  it  has  not  been  signed  and  enrolled.  If  there  be 
no  fraud,  the  injustice  of  allowing  the  suit  to  go  on  would  be  equally 
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greatj  whether  the  order  has  been  signed  and  enrolled  or  not.     If     V.-O.  K. 
the  non-enrolment  of  the  order  does  not  preyent  the  Plaintiff  from         1865 
filing  a  bill  to  impeach  it  on  the  ground  of  frau  J,  why  should  the      Tka^' 
non-eniohnent  of  the  order  preyent  the  Defendant  from  defending    jy^y^^jg 

himself  by  pleading  the  order,  with  proper  averments,  negativing        

the  alleged  fraud,  and  so  bringing  the  matter  to  the  short  issue, 
fraud  or  no  fraud,  which  is,  in  fact,  the  only  question  upon  which  the 
parties  are  at  issue  ?  The  reasoning  and  the  grounds  of  decision  in 
Kinsey  v.  Kinsey  do  not  in  the  smallest  degree  apply  to  such  a  case 
as  this ;  and  my  conviction  is,  that  if  Lord  Hardvncke  "had  before 
him  this  very  case  that  I  have  now  before  me,  he  would  not  have 
overruled  the  plea  merely  because  the  decree  was  not  signed  and 
eniollei 

I  think  the  other  ground  that  has  been  suggested  on  the  part  of 
the  Defendant  is  not  to  be  disregarded — that,  supposing  it  were 
the  rule  in  Lord  Hardxviehes  time,  when  there  was  a  certain  prac- 
tice as  to  obtaining  a  rehearing  at  any  time  before  the  signing  and 
enroUing,  the  practice  being  now  altered,  the  rule  should  cease. 
But  I  go  on  the  main  ground,  tliat  Lord  Hardvncke's  decision  was 
on  a  case  and  on  a  point  entirely  different  from  that  which  is  now 
bifore  me ;  and  I  cannot  overrule  this  plea  on  the  mere  ground 
that  the  order  has  not  baen  signed  and  enrolled. 


IS.  14; 
Dec.  7. 


In  Re  WILSON'S  TEUSTS.  v.^-  K. 

Wm-'Miirriag2  in  Eiiyluid— Divorce  in  Scotland— Chlldren'-Eldest  son  ^^^ 

lawfully  hegottcn—LegUim^cy .  Nov^  10^  11, 

A  testator  in  England  gave  and  devised  real  and  personal  estate,  situate  in 
England,  to  his  great-niecj  fur  life,  with  remainder,  as  to  the  personalty,  to 
her  children,  and  as  to  the  realty,  to  her  first  and  other  sons  lawfully  begotten, 
with  remainders  over.  The  great-niece,  in  1830,  married  in  England,  but  never 
lived  with  her  husband,  and  a  decree  of  divorce  a  vinculo,  on  the  ground  of  the 
husband's  adultery,  was  pronounced  by  the  Court  of  Session  in  Scotland,  the 
husband  having  been  induced,  with  the  wife's  connivance,  to  go  to  Scotland 
to  bring  himself  within  the  jurisdiction  of  the  Scotch  C!ourts.  The  great- 
niece,  in  1846,  married  in  Scotland  an  Englishman  domiciled  there,  and 
had  by  him  two  daughters  and  a  son,  all  bom  in  Scotland,  during  her 
first  husband's  lifetime.     Uix)n  Petition  by  these  three  children  claiming  as 


EQUITY  CASES.  [L,B. 

V.-G»  K«  childreu,  the  son  claiming  also  as  eldest  son  lawfully  liegotten,  two  funds 

1865  representing  portions  of  the  testator's  real  and  personal  estate,  which  had  been 

wvw  paid  into  Court : — 

^^J*^9  Beldf  that  the  English  marriage  being  indissoluble,  the  decree  of  divorce  pro- 

..^  nounoed  by  the  Court  of  Session  must  be  treated  as  a  nullity ;  that  the  second 

marriage  in  Scotland  was  invalid,  and  therefore  that  the  children,  whatever 

might  be  their  status  in  Scotland,  must  in  England  be  treated  as  illegitimate; 

and  could  not,  U]wn  the  construction  of  an  English  will  by  an  Bnglish  court, 

be  held  to  come  within   the  term  "children"  or  "eldest  son  lawfully 

begotten,**  as  used  in  such  ^vill,  and  were  not  entitled  to  the  funds  in  Court 

1  HIS  case  came  on  upon  two  Petitions  by  persons  claiming  two 
funds  in  CJourt  of  £1800  and  £800 :  representing  respectively  por- 
tions of  the  residuary  personal  and  real  estate  of  John  TFiZson,  who 
died  a  domiciled  Englishman.  The  real  estate  was  situate  in 
England. 

The  personal  estate  in  question  was  given  by  the  testator  to 
the  "  children  "  of  his  great-niece  and  the  real  estate  to  her  "  first 
and  other  sons  lawfully  begotten."  The  great-niece  married  in 
England  a  Mr.  Buxton^  a  domiciled  Englishman,  but  subsequently 
obtained  in  Scotland  a  divorce  from  her  husband  on  the  ground 
of  adultery ;  and  afterwards  married  in  Scotland  an  Englishman, 
domiciled  there,  of  the  name  of  Shaw,  and  had  by  him  two 
daughters  and  a  son  bom  in  Scotland,  in  the  lifetime  of  the  first 
husband ;  and  the  question  which  now  arose  was,  whether  these 
three  children  were,  upon  the  construction  of  the  will  of  John 
Wilson,  entitled  to  the  funds  in  Court,  as  being  the  "  children," 
and,  as  to  the  son,  the  "  eldest  son  lawfully  begotten,"  of  the 
testator's  great-niece. 

The  facts  of  the  case  will  be  found  more  fully  stated  in  the 
Vice-Chancellor's  jurlgment. 

The  case  upon  which  the  opinion  of  two  Scotch  advocates, 
(referred  to  in  the  judgment)  was  taken,  contained  a  short  state- 
ment of  the  facts  of  the  case,  and  was  accompanied  by  copies 
of  the  two  Petitions  which  now  came  on  for  hearing;  and 
contained  the  following  questions : — 

"  Assuming,  first,  that  Buxton  8  going  to  Scotland  was  procured 
by  the  lady's  friends,  and  among  others  the  said  John  Shaw,  but 
without  the  lady's  privity ;  and  secondly,  that  it  was  so  obtained, 
but  with  the  lady's  privity  and  approbation. 
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^'Qaery  1.  Would  the  divorce  and  second  marriage  of  Mr.     Y.-C.K. 
^d  Mrs.  Shaw  be  held  good,  and  the  children  of  that  marriage        1865 
legftimate  for  all  purposes,  according  to  the  law  of  ScoUand,  unless     Wiuon's 
And  until  the  decree  of  divorce  were  set  aside  in  an  action  of     ^^^^ 
leduction  ? 

"  Query  2.  According  to  the  law  of  SeaUandf  could  reduction 
of  the  decree  of  divorce  on  the  ground  of  want  of  jurisdiction, 
or  of  collusion,  or  on  any  other  ground,  be  now  obtained  ?  and 
what  would  be  the  effect  of  such  reduction  on  the  status  of 
the  children,  or  on  their  rights  to  a  legacy  bequeathed  to  the 
children  of  Mr.  3haw. 

"  Opinion. 

"  1.  We  are  of  opinion  that  the  divorce  and  second  marriage 
would  be  valid,  and  the  children  legitimate  for  all  purposes, 
according  to  the  law  of  Scotland^  until  the  decree  of  divorce 
were  reduced;  and  we  are  further  of  opinion  that,  although 
the  assumptions  on  which  this  query  is  put  were  proved  to  be 
facts,  these  would  not  be  relevant  grounds  of  reduction  of  the 
decree  of  divorce. 

"  2.  According  to  the  law  of  Scotland  reduction  of  the  decree 
of  dirorce  could  not  be  pronounced  after  a  year  and  day  from  the 
date  of  the  decree,  on  the  ground  of  want  of  jurisdiction  or  of 
collusion,  or  on  any  other  ground  suggested  to  us  by  the  facts 
of  this  case. 

"  The  second  part  of  the  query  raises  a  question  of  a  very  pecu- 
liar character.  As  we  understand  the  query,  it  proceeds  upon  the 
assumption  that  decree  of  reduction  has  been  pronounced ;  and 
upon  that  assumption  we  are  of  opinion  that  the  children  are 
legitimate. 

"  The  law  of  SeoUand,  from  considerations'  of  expediency  and 
humanity,  adopted  the  rule  of  the  canon  law,  which  recognized 
the  legitimacy  of  children  bom  of  a  putative  marriage,  that 
«,  a  marriage  regular  and  solemn  in  point  of  form,  but  null 
iu  law  because  of  the  existence  of  an  impediment,  such  as 
the  prior  existing  marriage  of  one  of  the  jmrties ;  both  or  either 
of  the  parties  being  ignorant  of  the  subsistence  of  that  prior 
marriage.    If  either  of  the  parties  be  justifiably  ignorant  of  the 
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V.-O.  K.     impediment,  the  chiltlren  are  legitimate ;  and  it  is  in  our  opinion 

1865       a  justifiable  error,  if  both  or  either  of  the  parties  should  have 

Wimon's     married  on  the  fiuth  of  a  decree  of  divorce  and  have  children, 

^'^"^     although  the  decree  should  thereafter  be  reduced.    In  such  a  case 

the  children  of  such  marriage  would  be,  in  our  opinion,  legitimate 

according  to  the  law  of  Scotland. 

"  In  this  case  the  plea  to  the  jurisdiction  of  the  Court  was  taken 
and  repelled ;  and  this  judgment  of  Lord  Wood  was  in  accordance 
with  the  law  of  Scotland,  as  understood  by  Scottish  lawyers,  at  the 
time  when  that  judgment  was  pronounced.  The  correctness 
of  that  judgment  may  now  be  doubted,  in  consequence  of  the 
recent  decision  of  the  House  of  Lords  in  Pitt  v.  PUt  (1).  But,  in 
the  present  question  of  legitimacy,  the  law  would,  we  are  of 
opinion,  be  held  to  have  been  rightly  delivered  by  Lord  Woodf  and 
the  decree  of  divorce  would  be  regarded  as  a  sufficient  ground  for 
recognizing  the  legitimacy  of  the  children ;  and  this,  even 
although  the  marriage  between  John  Shaw  and  Elizabeth  Hidson 
were  held  to  be  null. 

"  The  opinion  of, 
"  Edinhurffhy  "  D.  Mackenzie, 

«  29th  of  April,  18G5;'  «  Patrick  Fkaseb." 

Mr.  Anderson,  Q.C.,  and  Mx.  Archibald  Smith,  in  support  of  the 
Shaws'  Petition : — 

The  Scotch  decree  was  sufficient  to  dissolve  the  English 
marria":e:  and  thus  Mrs.  Buxton^s  marriasre  with  Sha%€  v^as 
valid  in  Scotland,  and  must  be  treated  as  valid  everywhere; 
and  the  children  of  the  marriage  are  legitimate  in  Scotland, 
and  must  be  held  legitimate  everywhere. 

The  validity  of  a  marriage  must  be  determined  according  to  the 
lex  loci  contractus — the  law  of  the  country  where  it  was  solem- 
nized ;  and  the  marriage  being  valid  in  Scotland  must  be  treated 
so  in  this  country:  Warrender  v.  Warrender  (^)',  Dalrymple  y- 
Dalrymple  (3)  ;  Shrimshire  v.  Shrhnshire  (4). 

Brook  V.  BrooTc  (5)  differs  from  the  present  case,  the  marriage 
there  being  within  the  prohibited  degrees.    The  cases  of  Birtichistk 

(1)  4  Macq.  627.  (2)  1  Bli.  89.  (3)  2  Hagg.  Con.  C.  80. 

(4)  2  Hagg.  Con.  C.  408.  (5)  9  H.  L.  C.  X93. 
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r.  VardiS  (1)  and  Be  Bon's  Estaie  (2)  were  decided  on  the  ground      V.-O.  K. 
of  the  Engb'sh  law  of  inheritance ;  these  two  cases  are  not  against       1865 
the  Skaujs  contention,  but  rather  in  their  favour,  as  they  shew     wilbon's 
that,  although  an  anienatus  cannot  take  under  the  laws  of  inherit-      Tbuto. 
ance,  still  in  all  questions  of  stattM  the  legitimacy  is  upheld. 

LcBeys  Case  (3)  is  somewhat  similar  to  the  present,  but  in  that 
case  the  second  marriage  was  in  England,  and  not,  as  in  the 
present  ease,  in  ScoUcmd.  Scotch  lawyers  have  been  of  opinion 
that  LoBetf's  Case  was  not  correctly  decided,  and  Lord  Brotigham, 
in  Warrender  v.  Warrender  (4),  appears  to  have  taken  the  same 
view.  Dr.  Lu^ington,  in  Conway  v.  Beadey  (5),  said  he  did  not 
concur  in  the  indissolubility  of  an  English  marriage.  There  is  a 
difference  of  opinion  between  Scotch  and  English  lawyers  on  the 
subject;  and  the  Court  must  decide  according  to  the  Scotch  law, 
which  it  will  ascertain  as  a  matter  of  fact  in  the  ordinary  way. 

At  the  time  of  the  marriage  the  domicil  of  the  parties  was 
Scotch,  as  it  was  in  Warrender  v.  Warrender  (6),  where  the  Court 
sustained  the  Scotch  divorce  on  that  ground ;  and  in  that  case  the 
indissolubility  of  an  English  marriage  was  repudiated. 

Assuming,  however,  that  LoUeys  Case  (7)  was  rightly  decided, 
the  question  here  is  as  to  the  staius  of  the  children  and  not  of 
the  parents;  and  the  Court,  adapting  the  language  of  Lord 
SoioeB  in  Dalrymple  v.  Dalrymple  (8)  to  the  present  case,  will 
leave  that  legal  question  to  the  law  of  Scotland.  No  doubt 
anomalies  may  arise'  as  in  Simonin  v.  MaUac  (9) ;  and  as  was  also 
suggested  by.  Lord  Brougham  in  Warrender  v.  Warrender  (10). 

The  stains  of  the  children  depends  on  the  domicil  of  their 
father,  and  that  being  Scotch  at  the  time  of  their  birth,  the  * 

children  of  Shaw's  marriage  are  legitimate  by  the  Scotch  law 
Re  WHgUs  Trusts  (11). 

Dolphin  Y.Bobins  (12)  was  not  a  question  of  personal  status;  and 
in  Pitt  V.  Pitt  (13)  the  question  was  one  of  domicil. 

(1)  2  CI.  &  F.  571.  (8)  2  Hagg.  Con.  C.  59. 

(2)  4  Drew.  194.  (9)  2  Sw.  &  Tr.  67. 

(3)  2  CL  &  F.  5G7.  (10)  2  CI.  &  F.  547. 

(4)  2  CL  &  F.  546.  (11)  2  K.  &  J.  610. 

(5)  3  Hagg.  Ecc.  639.  (12)  7  H.  L.  C.  390 ;  3  ^lacq.  563. 

(6)  2  a  &  F.  488.  (13)  4  Macq.  627. 

(7)  Russ.  &  Ry.  C.  C.  237. 
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*  V.-O.  K.  The  only  case  which  militates  against  the  Petitioner's  contention 

1S65        is  Bayes  v.  BedaJe  (1)  ;  but  the  authority  of  that  case  is  denied; 
Wn^QN'8     A^d  it  is  opposed  to  Goodman  v.  Chodman  (2). 

'^^^^  [They  also  referred  to  Tovey  v.  Lindsay  (3),  Munro  t.  Mmro  (4), 
t>aIhou»ie  v.  MeBowjM  (5),  and  FergvMnCs  Divorce  Eeporta  in  the 
Consistorial  Court  (6).] 

According  to  the  Scotch  law  as  stated  in  the  opinion  of  the 
two  Scotch  advocates  (7),  if  there  be  an  impediment,  sach  as  the 
existence  of  a  former  marriage,  to  the  validity  of  a  marriage,  of 
which  impediment  both  parties  or  either  of  them  are  justifiably 
ignoitint,  the  children  of  such  marriage  are  nevertheless  legitimate. 
Mr.  and  Mrs.  Shaw  committed  a  justifiable  error  in  marrying  on 
the  faith  of  the  efficacy  of  a  divorce  pronounced  by  the  Scotch 
Courts,  which  would  have  the  same  effect  as  a  divorce  by  an  act  of 
the  legislature  of  a  foreign  state ;  which,  though  it  nMght  not  be 
recognised  in  England^  would  still  legitimatize  the  children  in 
such  foreign  state. 

The  case  of  collusion  which  has  been  suggested  cannot  prevaiL 
To  invalidate  a  divorce  which  has  been  pronounced,  there  must  be 
collusion  for  the  purpose  of  raising  the  cause  of  action,  or  such  a 
fraud  as  would  invalidate  the  whole  proceedings,  as  in  Sheddeii  v. 
Patrick  (8) ;  nothing  of  the  kind  is  suggested  here.  Moreover,  to 
set  aside  a  decree  of  divorce  an  allegation  of  collusion  must  be 
brought  within  one  year  and  one  day.  In  the  act  constituting  the 
English  Court  of  Divorce  (20  &  21  Vict,  a  85),  although  section 
30  provides  that  the  Court  may  dismiss  a  petition  on  the  ground 
of  collusion,  there  is  no  provision  for  setting  aside  a  decree  once 

*  pronounced  on  that  ground.    And  even  supposing  that  there  was 

collusion,  Mrs.  Shaw  was  not  mixed  up  in  it. 

Sir  Hugh  Cairns,  Q.C.,  and  Mr.  G.  N.  Colt,  for  the  Petitioners 
on  Moore's  Petition,  who  were  Eespondents  to  Shaw's  Petition  :— 

The  decree  of  divorce  of  the  Court  of  Session  was  utterly  invalid 
both  by  English  and  Scotch  law,  the  parties  being  domiciled  (t.^j 

(1)  1  H.  &  M.  798.  (6)  Pp.  23,  168,  209,  226,  257, 

(2)  3  Giff.  643.  &  336. 

(3)  1  Dow.  117.  (7)  Set  out  ante. 

(4)  7  CI.  &  F.  842.  ■  (8)  1  Macq.  535. 
<5)  7  CI.  &  F.  817. 
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having  their  legal  domicil)  in  England.    With  regard  to  the  English     V.-C.  K, 
law  there  are  the  observations  of  Lord  Brougham  on  LdUey^s  CaM^        1865 
in  McCarthy  v.  Decaix  (1),  and    Dolphin  v.  Robins  (2).      With      WiLBcw'g 
regard  to  the  Scotch  law,  the  opinion  of  the  Scotch  adrocates 
goes  only  to  the  state  of  the  law  when  the  case  was  decided  by 
Lord  Wood,  and  they  do  not  state  that  it  is  the  state  of  the  law  at 
the  present  time.     All  the  decisions  ending  with  Pitt  v.  Pitt,  a 
summary  of  which  is  contained  in  HvhbocJc  on  Succession  (3),  go  to 
this,  that  there  is  no  jurisdiction  to  dissolve  an  English  marriage. 
The  decree  of  divorce  was  obtained  by  collusion,  not  in  the 
meaning  in  which  collusion. was  used  in  Crewe  v.  Cretoe  (4),  as 
giving  rise  to  the  cause  of  divorce  as  committing  adultery,  but 
that  persons  domiciled  and  being  amenable  to  English  law  con- 
curred in  submitting  themselves  to  a  foreign  jurisdiction,  and  went 
through  the  forms  necessary  to  induce  a  foreign  tribunal  to  take 
jurisdiction,  and  went  through  the  farce  under  the   appearance 
of  lUis  eontestaiio,  of  defending  the  action.     This  was  done  by 
Jfrs.  Shaw  through  her  agents,  and  such  collusion  was  held  in 
Mphin  V.  Robins  (2),  to  be    sufficient   to  invalidate  the  whole 
proceeding. 
The  marriage  with  Shaw  was  void,  and  not  voidable  only. 
Assuming  that  a  marriage,  as  to  one  or  both  of  the  parties 
io  which  there  was   an  impediment   of  which  they  or  one   of 
them  was  justifiably  ignorant,  will  not  render  the  children  ille- 
gitimate, still  in  this  case  there  was  no  such  ignorance ;  on  the 
contrary,  the  parties  knew  of  the  impediment,  and  did  all  they 
could  to  get  rid  of  it. 

It  is  said  that  the  law  of  the  domicil  of  the  children  must  deter- 
inine  their  status  as  to  legitimacy.  But  the  domicil  of  a  bastard 
child  is  the  domicil  of  its  mother  (5),  and  the  domicil  of  the 
mother  is  English,  she  being  the  wife  of  an  EngUshman,  as  in 
IWpAw  V.  Robins  (2),  and  in  England  the  children  being  ille- 
gitimate, that  illegitimacy  is  indelible :  Re  Bon's  Estate  (6). 
Assuming  that  in  Scotland  the  children  are  legitimate,  still 

(1)  2  Riiss.  &  My.  610.  (5)  Story  Conf.  of  Laws,  as.  46,  87 ; 

(2)  7  H.  L.  C.  390.  Phill.  237. 

(3)  P.  335.  (6)  4  Drew.  194. 

(4)  3  Hagg.  Ecc.  130. 
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V.-C.  K.  they  are  not  children  under  that  term  as  used  in  an  English  \<il], 

1865  which  must  mean  bom  exjustia  nupiiis.    An  English  will  must  be 

Wilbom's  construed  according  to  the  principles  of  English  law:  Boyes  v. 

^^'  Bedale{l). 

Mr.  Jessel,  Q.C.,  and  Mr.  Melville,  for  John  Wilson  Moore,  who 
claimed  to  be  interested  both  in  the  personalty  and  the  realty,  con- 
tended that,  whateyer children  might  be  held  to  mean,  "eldest  son 
lawfully  begotten"  could  only  mean  the  son  bom  of  a  lawful 
husband.  They  referred  to  Lolley's  Case  (2),  Be  Don's  Eslaie  (3), 
Be  WrigMs  Trusts  (4),  Boyes  v.  Bedde  (1). 

Mr.  BenshaWy  Mr.  Owen,  and  Mr.  C  BusseUy  for  the  trustees. 

,    Mr.  Anderson^  in  reply. 

The  following  cases  were  also  referred  to :  Harris  v.  ffams  (5) 
Geih  V.  QeiU  (6),  Ydverlon  v.  Telvertan  (7),  Callw^y.  CaUiffdl  (8), 
Gethin  v.  Oethin  (9). 


Dec.  7.    Vice-Chancellor  Sir  R.  T.  Kinderslet  : — 

In  this  case  two  Petitions  are  presented  under  the  Trustee 
Belief  Ad  by  parties  claiming  adyersely  to  each  other  to  be 
benificially  entitled  to  two  funds  in*  Court,  one  of  which  funds 
represents  a  moiety  of  the  personal  estate  of  one  John  JFi&wi; 
and  the  other  represents  a  portion  of  his  real  estate. 

John  Wilson,  by  his  will,  dated  the  27th  of  February,  1832, 
gave  one  moiety  of  his  personal  estate  in  trust  for  his  great-niece, 
Elizaheth  Hickson,  for  her  life,  and  after  her  death,"upon  certain 
trusts  for  the  benefit  of  her  children,  and  in  default  of  children 
of  Elizaheth  Hickson,  upon  trust  for  his  nephew  Ambrose  Moore. 
And  the  testator  devised  his  real  estate  to  the  use  of  trustees, 
during  the  life  of  his  great-niece,  Elizabeth  Hickson,  for  her  separate 
use  with  remainder  to  the  use  of  the  same  trustees  for  500  years, 

(1)  1  H.  &  M.  798.  (6)  1  Macq.  255. 

(2)  Kuss.  &  Ey.  237.  (7)  1  Sw.  &  Tr.  574. 

(3)  4  Drew.  194.  (8)  3  Sw.  &  Tr.  269. 

(4)  2  K.  &  J.  610.  (9)  31  L.  J.  (N.S.)  Rrob.  43. 

(5)  1  Hagg.  Ecc.  351. 
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upon  trust  to  raise  portions  for  the  younger  children  of  Mizahelh     V.^.K. 
HkhoUy  mth  remainder  to  the  use  of  the  first  and  other  sons  of       1865 
Eizabeih  Sidcson  la\^'fully  begotten  in  tail,  with  remainder  to     Wilbok's 
the  use  of  the  daughters  of  EHzabdh  HicJcsony  lawfully  begotten  as 
tenants  in  common  in  tail,  with  remainder  to  the  use  of  Ambrose 
lorn  for  h'fe,  with  remainder  to  the  use  of  his  first  and  other 
^ns  in  tail,  with  remainder  to  the  use  of  his  daughters  as  tenants 
in  common  in  tail,  with  remainder  oyer. 

The  Petitioners  in  the  first  Petition,  who  are  three  infants 
of  the  name  of  ShaWy  claim  the  fund  which  represents  the  moiety 
o(  the  personal  estate  as  being  (as  they  allege)  the  children  of 
Eiz(Adh  Hickson ;  and  the  male  infant  claims  to  be  entitled  as 
tenant  in  tail  to  the  other  fund  which  represents  a  portion  of  the 
^al  estate  as  being  (as  he  alleges)  the  first  son  of  the  body  of  the 
i^ud  Mizaheth  Ilickson  lawfully  begotten. 

The  Petitioners  in  the  second  Petition  are  Arnbrose  Moore  and  his 
iinghters,  who  contend  that  the  Shaws  are  not  the  lawful  children 
otEizabethHickeon ;  that  she  died  without  a  lawful  child ;  and  that 
therefore  Ambrose  Moore  is  entitled  absolutely  to  the  fund  repre- 
senting the  moiety  of  the  residuary  personal  estate ;  and  that  he 
H  entitled  to  a  life  interest  in  the  fund  representing  the  real  estate 
^ith  remainders  oyer,  under  which  the  other  Petitioners,  his 
danghters,  have  an  interest. 

The  circumstances  under  which  the  questions  arise  are  of  a 
somewhat  remarkable  character. 

In  1828,  Elizabeth  Hickson,  being  then  a  girl  of  about  sixteen, 
^as  induced  by  fraud,  without  the  knowledge  of  her  femily,  to 
•■consent  to  a  marriage  with  a  farmer  named  Buxton.  The  marriage 
was  solemnized  at  Manchester  on  the  10th  of  June,  in  that  year, 
tot  on  the  same  day  her  friends-ipterfered  and  got  possession  of 
her,  and  separated  her  from  her  husband,  and  they  never  lived 
t^)gether  for  a  single  day.  Buxt&n  was  indicted  for  his  conduct  in 
l^ringing  about  the  marriage,  and  convicted  and  sentenced  to  three 
years'  imprisonment.  Steps  were  taken  to  procure  an  Act  of 
Parliament  to  dissolve  the  marriage,  but  without  success. 

^Uter  many  attempts  to  recover  possession  of  his  wife,  Buxton, 
in  1838j  was  induced,  in  consideration  of  a  sum  of  money  paid  to 
Wm,  and  of  an  annuity  during  the  joint  lives  of  himself  and  his 
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Y.-C.E.      wife,  to  consent  to  a  deed  of  separation,  which  was  accordingly 

1865        executed  in  December,  1838. 
Wbuwn  8         No  question  is  now  raised  as  to  the  xalidity  of  the  marriage  with 
^"^     Buxhm. 

In  1844,  one  John  Shaw^  who  had  been  a  chemist  at  B&rbif, 
but  who  was  then  a  student  of  Oray^s  Inn  preparing  for  the  bar, 
fell  in  love  with  Mrs.  Buxlon  (or  Elizabeth  HieJcson,  as  she  con- 
tinned  to  be  called),  and  addressed  her  with  a  view  to  marriage. 
His  addresses  were  favourably  received  by  Elizabeth  Hiehon  and 
her  mother  ;  but  the  existing  marriage  with  Buocton  was  a  Lor 
to   their  wishes.      In  order  to    remove    that  impediment  the 
parties  devised  the  scheme   of  procuring  a  dissolution  of  the 
marriage  with  Buxton  by  a  sentence  of  the  Court  of  Session  in 
Scotland,  on  the  ground  of  adultery  committed  by  Buxton;  and 
in  order  to  give  that  Court  jurisdiction,  Buoeton  was  prevailed 
upon  by  pecuniary  inducements  to  go  and  remain  in  SeoBand  for 
forty  days,  and  thereupon  Mrs.  Buxton  raised  an  action  against 
him  in  the  Court  of  Session  for  a  divorce  on  the  ground  of  adultery, 
which  there  is   no  doubt    he  had  committed.     The  suit  was 
carried  on  with  all  due  solemnity,  and  it  ended  in  a  sentence  of 
divorce  a  vinculo  being  pronounced  by  the  Court  on  the  20th  of 
March,  1846.    On  the  17th  of  Jime,  1846,  a  marriage  was  solem- 
nized at  Edinburgh  between  John  Shaw  and  Elizabeth  Bttorfon, 
who  thenceforth  resided  in  Scotland  as  man  and  wife;  and  the 
three  infant  Petitioners  in  the  first  Petition  are  the  fruit  of  that 
cohabitation,  all  of  them  having  been  bom  in  the  lifetime  of 
Buoston.    John  Shaw  changed  his  destination  from  the  English  to 
the  Scotch  bar ;  at  which  latter  bar  he  continued  to  practise  till 
his  death.    And  there  seems  no  doubt  he  abandoned  his  English 
and  acquired  a  Scotch  domicil.    Buxton  died  in  1852.    John  Shaw 
afterwards  died,  leaving  Elizaheth  Shaw  surviving  him,  and  she 
died  in  1863. 

On  the  part  of  the  Shaws,  the  infant  Petitioners  in  the  first 
Petition,  it  is  contended : — 

1st.  That  the  marriage  with  Shaw  was  a  valid  marriage,  and 
therefore  that  the  Petitioners  are  the  children  of  Elizabeth  ShatP 
lawfully  begotten.  » 

2ndly.  That  even  if  the  marriage  with  Shaw  was  not  a  vali'l 
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marriage,  yet  by  the  law  of  SeoOand  the  children  are,  under  the     v.-C.  K. 
circomstanoes  of  the  ease,  to  be  regarded  as  legitimate.  i865 

The  aigument  in  support  of  the  Shatts*  contention,  that  the     wwrn^g 
marriage  with  Shaw  was  a  valid  marriage,  is  based  upon  this      ^>^m. 
proposition:  that  it  is  an  established  principle  of  international 
Ian,  and  therefore  a  part  of  the  law  of  every  Christian  civilized 
country,  that  whensoever  questions  arise  as  to  the  validity,  or  the 
incidents,  or  consequences  of  a  marriage,  those  questions  must  be 
determined  by  the  Courts  of  the  country  in  which  they  arise 
according  to  the  law  of  the  country  where  the  marriage  was 
solemnized,  i.e.y  according  to  the  lex  loci  eontraeii^  and   not 
according  to  the  tex  fori.    And  applying  that  general  proposition 
to  the  case  now  before  the  Court,  it  is  contended  that  as  the  mar- 
riage with  l^w  took  place  in  Seottandy  this  Court  must  decide  all 
questions  relating  to  the  validity  or  incidents  or  consequences  of 
that  marriage  by  the  law  of  8eoUa/nd  ;  and  that  according  to  the 
law  of  ScaUand  (as  it  was  asserted),  the  marriage  with  Shaw  was 
a  vab'd  marriage,  because,  according  to  the  law  of  ScoUandy  the 
prior  marriage  with  Buxton  had  been  absolutely  dissolved  by  the 
♦lecree  of  the  Court  of  Session. 

Such  is  in  substance  the  reasoning  by  which  the  validity  of  the 

marriage  with  Shaw  and  the  consequent  legitimacy  of  the  children 

are  maintained.    Now  it  is  curious  to  observe  how  the  whole 

argument    is    founded    upon    the  tacit  assumption   that    it    is 

^mpetent  to  the  Court  of  Session  in  Scotland  to  ignore  or  to 

riolate  the  very  principle  of  international  law  upon  which  the 

argument  rests;   and  which,  it  is  insisted,  is  binding  upon  the 

English  Courts.    I  say  that  to  assert  the  validity  of  the  Scotch 

divorce,  upon  which  alone  the  validity  of  the  marriage  with  Shaw 

<Iepends,  is  to  assert  that  the  Court  of  Session  is  not  bound  by  that 

principle  of  international  law  before  mentioned;  viz.,  that  all 

questions  as  to  the  validity,  or  incidents,  or  consequences  of  a 

marriage  are  to  be  decided  according  to  the  lex  loci  contradii$,  f .  a., 

the  law  of  the  country  where  it  was  solemnized.    The  marriage 

Rith  Buxton  was  solemnized  in  England  where  both  were  domi* 

ciled.    By  the  English  law  of  marriage,  an  English  marriage  is 

absolptely  indissoluble  by  the  sentence  of  any  Court  (of  course  I 

&m  speaking  of  the  law  as  it  stood  at  the  time  of  the  transactions 
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y.-O.K.      in  question,  which  was  long  before    the   passing  of  the  Act 

1865        establishing  the  Divorce  Court.)    The  law  of  this  country  did  not 

Wiuson'8     recognise  the  right  or  authority  of  any  Ciourt^  whether  domestic 

or  foreign,  to  dissolye  an  English  marriage  for  any  cause  or  npon 

any  pretext  whatever;  and  any  decree  or  judgment  or  sentence 

of  any  foreign  Court,  purporting  to  dissolve  such  marriage,  is 

treated  as  a  mere  nullity.    This  was  solemnly  decided  in  JUfey  s 

Case.    In  decreeing  a  dissolution  of  the  marriage  with  Baaioni  the 

Court  of  Session  took  upon  itself  to  disregard  this  quality  of 

indissolubility  which  the  law  of  England  attaches  to  an  English 

marriage;  and  dealt  with  the  marriage  with  ^imb^  not  according  to 

the  law  of  Enffland,  where  it  was  solemnized,  but  according  to  the 

law  of  Scotland,  i.  e.,  not  according  to  the  lex  loci  contrwdmy  but 

according  to  the  lex  fori*    In  so  doing,  the  Scotch  Court  violated 

that  very  principle  of  international  law  which  is  now  invoked  by 

the  Shawa  as  a  reason  for  maintaining  the  validity  of  the  marriage 

with  Shaw.    The  sentence  of  divorce  pronounced  by  the  Court  of 

Session  must  be  treated  by  this  Court  and  by  every  English  Court 

as  a  mere  nullity  and  as  wholly  inoperative  to  dissolve  the 

marriage  with  Bvaton;  and  as  that  marriage  remained  undigr 

solved,  of   course    the    marriage  with  Shaw  was  not  a  valid 

marriage. 

I  may  observe,  that  if  the  validity  of  the  marriage  with  Shav) 
were  to  be  recognised  by  the  Courts  of  this  country,  this  conse- 
quence would  necessarily  follow,  that  an  English  Court  of  justice 
must  hold  that  Elizabeth  Hickson  had  two  husbands  simultaneously, 
Buxton  and  Shaw.  The  monstrous  consequences  which  would  flow 
from  so  holding  are  too  obvious  to  require'  to  be  pointed  out 
Whether  such  a  state  of  things  is  possible  by  the  law  of  any  other 
civilized  Christian  country  it  is  unnecessary  to  inquire ;  all  I  need 
say  is  that  it  is  absolutely  impossible  by  the  law  of  England. 

Upon  the  first  point,  then,  I  am  clearly  of  opinion  that  the 
marriage  with  Bvaion  remained  entirely  unaffected  by  the  sentence 
of  divorce  pronounced  by  the  Court  of  Session ;  and,  consequently, 
that  the  marriage  with  Shaw  was  not  a  valid  marriage. 

The  second  point  upon  which  it  is  attempted  to  maintain  the 
legitimacy  of  the  Shaw  children,  notwithstanding  the  invalidity  ol 
the  marriage  with  Shaw,  is  this.    It  is  said  that  in  Scotland  if  & 


Tmnn. 


TOLL]  EQUITY  CASES.  259 

marriage  is  solemnized  between  a  man  and  a  woman,  there  being    V.-O.  K. 
at  the  time  an  existing  prior  marriage  of  one  of  the  parties  with        1865 
anotber  person,  although  the  impediment  of  such  prior  marriage     Wiucnr's 
is  fatal  to  the  validity  of  the  marriage  which  the  parties  have 
contracted  tc^ther,  yet  if  either  party  was  justifiably  ignorant  of 
the  existence  of  that  impediment,  the  law  of  ScoUand,  from 
consideiations  of  expediency  and  humanity,  adopting  the  rule  of 
the  canon  law,  holds  the  children  of  the  putative  marriage  to  be 
legitimate;  and  it  is  contended  that  both  Shuw  and  Elizabeth 
Hickaon  were,  or  at  all  events  that  the  latter  was,  justifiably 
ignorant  of  the  existence  of  the  impediment  of  the  marriage  with 
Bwton;  because  they  were  justified  in  assuming  that  it  had  been 
MBulled  by  the  dec»ree  of  the  Court  of  Session;  and  on  this 
gronnd  it  is  contended  that  the  Shaw  children  are  legitimate  by 
the  law  of  SeoUandt;  and  that  their  personal  skUua  in  Scotland 
toeing  that  of  legitimate  children,  that  staitxs  must  be  recogm'sed 
in  all  other  countries. 

In  support  of  this  contention  the  opinion  of  two  eminent  Scotch 
advocates  i$  produced,  in  which  they  state  the  general  proposition 
^  law  to  the  efiiect  above  mentioned,  and  which  I  therefore 
receive  as  sufiScient  evidence  that  the  law  of  Scotland  is  as  alleged 
by  tlie  8haw$.  The  learned  advocates  further  express  their  opinion 
^t  it  is  a  justifiable  error  if  both  or  either  of  the  parties  should 
have  married  on  the  faith  of  a  decree  of  divorce,  and  have  children, 
although  the  divorce  should  be  afterwards  reduced ;  and  that  in 
such  a  case  the  children  of  such  marriage  would  be  legitimate 
according  to  the  law  of  Scotland.  They  do  not,  however,  appear  to 
^^  to  address  themselves  to  the  question  whether  under  all  the 
eiicumstMioes  of  the  particular  case  as  detailed  in  the  Petition  of 
^  Moores,  Mrs.  Bmdon  and  Shaw  could  be  considered  as  justifiably 
Ignorant  of  the  existence  of  the  impediment  arising  from  the 
^flamage  nith  Buxtan. 

I  confess  it  appears  to  me  that  the  question,  whether,  having 
'^gard  to  the  real  facts  of  the  case  as  they  are  proved  in  evidence, 
Shaw  and  Elizaheth  Buxtonf  or  either  of  them,  can  be  considered  to 
l"^ve  been  justifiably  ignorant  of  the  marriage  with  Buxton 
ooiLstituting  an  impediment  to  their  intermarrying  together, 
that  is  (in  other  words),  whether  they  were  justified  in  assuming 

^2  2 
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y.-C.  K.      that  the  decree  of  the  Court  of  Session  operated  as  an  absolute 

1S65       dissolution  of  the  marriage  with  Buxton,  is  a  question  of  some 

Wilson's     difficulty.  But,  after  much  consideration,  I  have  arriyed  at  the 

Trusts,      conclusion  that  neither  of  them  was  justified  in  that  assumption. 
No  doubty  abstractedly,  a  person  may  be  well  justified  in  putting 
faith  in  a  decree  pronounced  by  one  of  the  Superior  Courts  of  his 
own  country,  or  indeed  of  any  civiliaed  country ;   but  here  it 
is  proved   conclusively,  that  the  proceedings  which  terminated 
in  the  decree  of  the  Court  of  Session,  were  the  result  of  a  scheme 
concerted  between  Shaw  and  Mrs.  Buodon,  and  her  friends,  on  the 
one  side,  and  Buxton  on  the  other,  in  order  to  obtain  a  decree  of 
divorce  and  enable  Shaw  and  Mrs.  Buxion  to  intermarry.   I 
include  Mrs.  Buxton  among  the  persons  by  whom  the  scheme  iAas 
concerted ;  because,  although  of  course  it  is  impossible  to  prove 
her  cognizance  or  participation  in  each  particular  step,  yet  it 
seems  to  me  not  to  admit  of  a  doubt  that  she  was  privy  to, 
and  concurring  and  assisting  in,  all  that  was  done.    The  evidence 
clearly  shews  that  the  course  of  proceeding  was  as  follows.    The 
first  step  taken  was  that  a  suit  was  commenced  by  Mrs.  Bwdm 
against  her  husband  in  the  Court  of  Arches  in  England,  for  a 
divorce  a  mensd  et  thoro,  on  the  ground  of  his  adultery.    This 
step  was  taken  without  Buxton  $  connivance ;   and  it  was  taken 
.  in-ith  a  view  to  alarm  him  as  to  the  continuance  of  his  annuity 
under  the  separation  deed,  and  thus  make  him  more  disponed 
to  listen  to  the  overtures  which  it  was  intended  to  make  to  him. 
The  device  succeeded.    Buxton,  as  soon  as  he  was  served  ^ith  the 
citation,  in  his  alarm  went  and  consulted  his   intimate  friend, 
Dr.  CanireU,  of  WirJcsworth,  and  through  him  he  consulted  Jt. 
HodgJcinson,  a  solicitor.     Negotiations  were  then  opened  on  the 
part  of   Mrs.  Buxton  with  these  two  gentlemen  and  Biiorfoii, 
in  which  Sliaw  and  a  friend  of  his  named  Bull  took  an  active 
part,  and  which  terminated  in  a  precise  and  formal  written  agree- 
ment, to  the  effect  that,  in  consideration  of  the  annuity  which  had 
been  provided  for  him  by  the  separation  deed  of  1838  being  con- 
tinued to  him,  and  of  other  pecimiary  benefits   which  he  was 
to  receive,  he  should  go  to  Scotland,  under  the  pretence  of  his 
being  employed  by  Mr.  BuU  to  collect  agricultural  statistics 
for  him  in  that  country ;  and  that  he  should  remain  there  till 
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a  summons  for  a  divorce  should  have  been  served  upon  him ;     V.-O.  K. 
forty  days'  residence  in  Scotland  being  requisite  to  render  him        1865 
amenable  to  the  jurisdietioA  of  the  Court  of  Session,  and  that  his     Wimok's 
expenses  in  Scotland  should  be  defrayed  for  him.     One  of  the      ^^^^™» 
stipulations  of  the  agreement  was  to  this  eflTect,  that  in  case 
Buxion  should  be  divorced  from  his  wife  he  should  be  paid  £250 
within  three  months  from  the  death  of  Mrs.  Wayte  (the  mother  of 
Mrs.  Buxion)  tiith -interest  thereon  until  that  time,  from  the  date 
of  the  divorce  at  the  rate  of  three  per  cent,  per  annum,  and  it  was 
provided  that,  in  case  Buxton  should,  either  by  himself  or  by  any 
one  through  him,  give  information  which  should  be  prejudicial  to 
the  divorce,  the  said  sum  of  £250  should  be  forfeited  by  him 
together  with  all  interest  thereon.    And  it  was  further  agreed 
that  Buxion  should  give  a  promissory  note  in  the  sum  of  £250,  to 
be  renewed  as  often  as  necessary,  to  prevent  the  operation  of 
the  SUU^  qf  LimUcUions,  which  note  should  only  be  enforced  in 
case  he,  or  any  one  through  him,  shotdd  give  information  which 
should  be  prejudicial,  and  he  should  have  received  the  before- 
mentioned  sum  of  £250,  or  should  refuse  to  renew  the  note  when 
necessary.    It  was  further  agreed  that  the  charges  of  Hodghindon^ 
the  solicitor  of  Buxton,  should  be  paid  by  ShaWy  and  that  Buxton 
should  not  pay , any  legal  expenses  if  he  fulfilled  the  agreement. 

In  pursuance  of  that  agreement  Buxton  went  to  Scotland,  and  in 
due  time  an  action  for  divorce  was  raised  against  him  in  the 
Court  of  Session,  by  Mrs.  Buxion.  Some  stress  has  been  laid 
hy  the  learned  counsel  for  the  Shaws,  on  the  details  of  the  pro- 
ceedings in  the  divorce  suit  in  the  Court  of  Session,  as  indicating 
the  intention  of  Buxton  to  resist  a  decree  for  divorce;  and 
Biore  particularly  on  the  circumstance  that  Buxton  actually 
raised  the  defence  that  the  Court  had  no  jurisdiction  to  decree 
^  divorce  against  him,  he  being  a  domiciled  Englishman.  It 
is  argued  that  the  course  pursued  by  Buxton  in  raising  this 
^fence,  and  also  the  defence  denying  the  adultery,  by  which 
it  was  necessary  to  send  a  commission  into  England  to  examine 
witnesses  as  to  the  fact  of  adultery,  is  unmistakable  proof 
that  so  far  from  there  being  any  collusion  or  connivance  between 
him  and  his  wife,  or  their  friends  and  advisers,  he  was  hondjide 
intent  on    resisting  a  divorce  by  every  means  in  his  power, 
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V.-C.K.     and  availed  himself  of  every  possible  defence  which  wa»  open 

1865       to  him  for  that  purpose.    Now,  when  I  advert  to  the  terms  of  the 

WiLsmi's     agreement  he  had  just  entered  into,  and  when  I  recollect  that, 

T«^MB.      jf  iQg  object  really  was  to  prevent  a  divorce,  he  had  only  to 

stay  quietly  at  home  and  decline  to  cross  the  border  into  Seoikndy 

I  confess  it  appears  to  me  that  it  would  require  a  marrellotis 

degree  of  credulity  in  any  one  to  make  him  believe  that  Buxton 

raised  any  defence  or  took  any  step  in  that  suit  with  a  hondfde 

intent  to  defeat  his  wife's  object  in  suing  for  a  divorce.     For 

my  own  part,  I  am  entirely  convinced  that  BuoElon  raised  no 

defence  and  took  no  step  in  that  suit,  but  what  was  prescribed  or 

sanctioned  by  the  friends  and  advisers  of  Mrs.  Buxton.    And 

there  was   good  reason   why  they    should  think  it  expedient 

that  those  defences  should  be  raised  on  the  part  of  Buxton. 

It  was  of  the  utmost  importance  to  the  success  of  the  scheme, 
that  everything  relating  to  the  suit  should  wear  the  appearance  of 
perfect  bona  fides,  and  that  nothing  should  be  done  or  omitted 
which  could  raise  the  least  stispicion  of  collusion  or  connivance. 
The  evidence  shews  what  intense  anxiety  was  felt  upon  this 
subject  by  Mrs.  Buxton's  party.  The  defences  in  question  were  too 
obvious  to  be  pnetermitted  without  exciting  suspicion,  and  I  hare 
not  the  smallest  doubt  that  they  were  raised  by  the  direction, 
or  with  the  sanction,  of  Mrs.  Buxton's  advisers.  How  they 
were  supported  does  not  appear ;  we  find  them  on  the  record,  and 
that  is  all  we  know  of  the  matter. 

It  being  then  clear,  in  my  opinion,  that  the  decree  of  divorce 
was  obtained  by  means  of  collusion  and  connivance  between  and 
among  Mrs.  Buxton,  and  Shaw,  and  Buxton,  and  their  seveial 
friends  and  advisers,  the  point  for  consideration  is  how  do  Shaw 
and  Mrs.  Buxton  stand  with  reference  to  the  question  whether 
they  or  either  of  them  were,  or  was,  at  the  time  when  they  went 
through  the  ceremony  of  marriage  together,  in  June,  1846, 
justifiably  ignorant  of  the  impediment  arising  from  the  anb- 
sistenee  of  the  marriage  with  Buxton.  Being  both  English,  they 
must  be  taken  to  have  known  that  by  the  law  of  England  the 
English  marriage  could  not  be  dissolved.  That  they  knew  it 
could  not  be  dissolved  by  any  English  Court  is  not  mere  matter 
of  presumption  but  of  fact ;  for  otherwise  they  would  not  have 
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resorted  to  a  foreign  Court    They  took  their  chance  of  what  the     V.-O.  K. 
decree  of  that  foreign  Court  could  do  for  them,  and  they  procured        1865 
that  decree  by  the  collusion  and  connivance  of   the  English     Wilson's 
husband    In  the  face  of  these  facts  I  cannot  bring  myself  to  the 
conclnsion  that  either  Shaw  or  Mrs.  BuaeUm  can  be  held  to  have 
been  justifiably  ignorant  of  the  impediment  occasioned  by  the 
subsistence  of  the  marriage  with  Buxton. 

fiat  supposing  that  this  were  otherwise,  and  that  they  were 
jibtifiably  ignorant  of  the  .impediment,  and  that  consequently,  by 
the  law  of  SeoUand  the  personal  staiua  of  the  children  bom  ^of 
their  cohabitation  is  that  of  legitimate  children,  and  that  such 
personal  siai^us  must  be  recognised  in  England  by  rules  of 
international  law,  there  is  a  question  still  remaining  for 
consideration,  viz.,  whether  this  personal  staiua  thus  acquired 
brings  the  infant  Shaws  within  the  description  of  the  persons  to 
whom  the  real  and  personal  estates  are  respectively  limited  by 
the  testator's  will  according  to  the  true  intent  and  meaning 
thereof. 

By  the  terms  of  the  devise  of  the  real  estate  it  is  limited  after 
the  death  of  Mlizdheth  Hicksan,  and  subject  to  the  500  years'  term, 
to  the  use  of  the  first  son  of  the  body  of  Elizahdh  Hicksony  lawfully 
begotten  or  to  be  begotten  in  tail.  Is  the  infant  Petitioner,  John 
Horaiw  Wilson  8haw^  a  son  of  Mizabeth  Hickson,  lawfully  begotten  ? 
Of  coarse,  a  child  to  be  lawfully  begotten  must  be  begotten  by  the 
hmM  husband  of  the  mother,  he  must  be  ex  ju$Hs  nuptiis  pro- 
creaiiu.  The  lawful  husband  of  Elizabeth  Hiekeon  was  Buxton,  and 
^  eoneegsis,  the  child  was  begotten  by  Shaw ;  how  then  can  he  be  a 
son  lawfully  begotten  ? 

With  respect  to  the  personal  estate,  the  language  of  the  will  is 
different.  After  the  death  of  Elizabeth  Hiekson,  and  subject  to  her 
powers  of  appointment  (which  she  never  exercised),  the  gift  is  to 
all  and  every  the  children  or  child  ofElias^h  Hiekson,  who,  being 
a  son  or  sons,  should  attain  twenty-one,  or  being  a  daughter  or 
(hiughters,  should  attain  that  age  or  marry.  There  are  not  the 
words  "  lawfully  begotten."  Now  the  will  being  a  will  made  in 
En^ndy  by  an  Englishman  domiciled  in  England,  must  be  con- 
strued according  to  the  law  of  England.  Every  term  in  it  must 
receive  that  interpretation  which  belongs  to  it  according  to  English 
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Y.-a  K.      law.    What  is  the  interpretation  which  the  law  oiEiiighni  giyes  to 
1865       the  term  "  Children  ?*    Undoubtedly  children  lawfully  begotten  «c 
Wnlra?*8     i^i»  nuptiis  procrecUos;  unless  indeed  there  be  something  in  the 
'^^^'^^^     context  which  satisfies  the  Court  that  the  testator  meant  to  use  the 
expression  in  a  different  sense.    Is  there  anything  of  that  nature  in 
this  will?  So  far  tiom  it,  I  think  the  whole  will  shews  that  the  tes- 
tator, by  the  term  "children,"  meant  such  only  as  were  lawfully  be- 
gotten.   It  is  difficult  to  suppose  that  he  could  have  intended  to 
include  any  in  the  gift  of  the  personal  estate  who  would  be  inca- 
pable of  taking  the  benefit  of  the  devise  of  the  real  estate.  Suppose 
Mrs.  Buxton  had  children  by  Buxton  bom  either  before  or  after 
the  births  of  the  Shaw  children,  could  it  be  contended  that  the 
children  by  Shaw  would  share  in  the  personal  estate  with  the 
children  by  Buxton  1     Suppose  (for  of  course  this  might  have 
happened),  that  after  the  births  of  the  children  by  £%atr,  )Ii& 
Buxton  had  cohabited,  with  her  husband,  Buxton,  and  had  by  him 
a  son,  and  several  other  children,  which  of  the  two  would  have 
been  entitled  to  the  remainder  in  tail  expectant  on  their  mother's 
death;  the  son  of  8haw,  who  was  the  elder,  but  not  lawfully 
begotten,  or  the  son  of  Buoston,  who  was  the  younger,  but  lawfully 
begotten  ?    Clearly  the  latter.    Who  then  would  be  entitled  to  the 
benefit  of  the  portions  for  younger  children,  raisable  under  the 
500  years'  term.    Would   the  children  by  Shaw  participate  as 
younger  children,  with  the  younger  children  by  Buxlonl    And 
would  the  son  by  Shaw,  though  older  than  the  son  by  JSiueioft} 
also  participate  in  the  portion  money  as  a  younger  child ;  though 
he  would  be  incapable  of  taking  the  estate  itself,  which  would  go 
to  the  son  by  Buxton,  who  would  be  his  junior  ?    Surely,  the  only 
children  who  could  be  intended  to  take  the  benefit  of  the  500 
years'  term  were  such  children  as  were  capable  of  taking  the 
benefit  of  the  devise  of  the  estate  itself;  and  I  think  it  is  equally 
certain  that  those  only  could  be  intended  to  take  the  benefit  of 
the  bequest  of  the  personal  estate  who  were  capable  of  taking  the 
benefit  of  the  500  years'  term  with  the  addition  of  the  son  who 
would  take  the  real  estate  as  tenant  in  tail 

Two  cases  have  been  cited  as  bearing  upon  this  point  One  is 
Ooodnuin  v.  Qoodman,  decided  by  the  Vice-Chancellor  &uafi  in 
1862.    There  an  English  testator  gave  a  share  of  his  estate  and 
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effects  in  trust  for  his  son,  Leyon  Ooodmany  for  his  life,  and  after  V.-O.  K 
his  death  in  trust  for  his  children  in  equal  shares.  An  inquiry  1865 
having  been  directed  whether  Leyon  Goodman  left  any  and  what  wh^n's 
children,  the  chief  clerk  certified  that  Leyon  Goodman  had  three 
children,  bom  respectively  in  1815,  1818,  and  March,  1820,  in 
London,  by  one  Charlotte  Smith,  not  his  wife ;  that  in  1820  he  left 
England  with  the  intention  of  permanently  residing  abroad,  and 
went  to  Amsterdam,  whither  he  was  followed  by  Charlotte  Smith 
and  the  three  children,  and  where  he  resided  till  1826,  and  that 
from  that  date  till  his  death  in  1832,  he  resided  at  Brussels. 
Amsterdam  and  Brussels  were  at  that  time  in  the  kingdom  of  the 
Netherlands.  That  while  at  Amsterdam  he  had  another  child  by 
Charlotte  Smith,  bom  in  1821.  That  in  June,  1822,  at  Amsterdam, 
he  married  Charlotte  Smith,  and  that  by  the  act  or  register  of 
marriage  it  was  declared  that  the  parents  intended  to  legitimate 
all  the  four  children  before  mentioned.  After  the  marriage  they 
had  a  fifth  child,  bom  at  Amsterdam,  The  certificate  also  stated 
the  opinions  of  three  advocates,  that  according  to  the  law  in  force 
in  the  Netherlands  at  the  time,  the  children  bom  before  marriage 
could  be  legitimatized,  and  that,  by  the  same  law,  Leyon  Goodman 
was,  at  the  date  of  his  marriage,  and  at  the  birth  of  the  child  bom 
at  Amsterdam  before  the  marriage,  domiciled  in  the  kingdom  of 
the  Netherlands.  The  child  bom  after  the  marriage  moved  to  vary 
the  certificate  by  omitting  the  words  "with  the  intention  of 
permanently  residing  abroad."  And  the  whole  6f  the  argument  of 
Counsel  turned  upon  the  question  whether  Leyon  Goodman  was 
domiciled  in  the  Netherlands.  The  question  as  to  the  testator's 
intentions  and  the  construction  of  the  will  was  not  raised.  His 
Honour  held  that  the  certificate  of  the  chief  clerk  was  right,  and 
he  ordered  the  fund  to  be  equally  divided  between  the  two 
children  bom  at  Amsterdam,  the  one  before,  and  the  other  after, 
the  marriage,  excluding  the  three  children  bom  in  England. 
His  Honour  gave  no  reasons  for  his  decision,  at  least  none  are 
reported. 

The  other  case  cited  is  Boyes  v.  Bedale,  before  the  Vice-Chan- 
cellor  Wood,  in  1863.  By  the  will  of  a  domiciled  Englishman 
who  died  in  1843,  a  sum  of  £5000  was  bequeathed  in  tmst  for 
testator's  nephew,  Edm%md  Clegg,  for  life,  and  after  his  death  in 
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V.-O.  K.  trust  for  his  wife  for  her  life,  and  after  the  death  of  the  BnrviTors, 
1865        in  trust  to  divide  the  principal  among  his  children.    In  1852  the 

WiLsoNB  nephew,  who  had  already  acquired  a  French  domicil,  formed  a 
connection  with  a  French  lady,  and  had  a  child  hy  her,  bom  in 
1853.  He  afterwards  married  the  lady  in  thinee,  acknowledging 
the  daughter,  and  thereby  legitimated  her  according  to  the  law  of 
Rranee.  The  father  being  dead,  the  question  was,  whether  the 
daughter  was  entitled  to  the  £5000  subject  to  the  mother  b  life 
interest.  And  the  Vice-Chancellor  held  that  she  was  not,  on  the 
ground  that  the  word  children  in  an  English  will  must  be  construed 
to  mean  children  lawfully  begotten,  unless  an  intention  appears  in 
the  will  to  use  the  term  in  a  dififerent  sense.  I  do  not  hesitate  to 
'  follow  this  decision. 


V.-O.K.  FREMAN  v.  WHITBEEAD. 

1865 

y^.^^  Apportionment — Tenant  for  life  and  remainder-fnan. 

Nov.  2^; 

Dee.  21.  The  Court  will  not,  as  a  general  rule,  as  between  tenant  for  life  and 

■~~'  remainder-man,  allow  comjiensation  by  way  of  apportionment  for  loss  of 

income,  occasioned  by  the  sale  of  stock,  sold  to  complete  a  purchase  under  a 
power  to  invest  in  real  estate,  being  delayed  beyond  the  time  fixed  for 
completion  by  the  contract  for  purdiase;  even  although  such  delay  may  have 
been  unavoidable. 

Therefore  where  a  tenant  for  life  petitioned  to  have  reoouped  out  of  corjna 
the  loss  of  dividends  sustained  by  her  by  reason  of  delay  in  oompletian 
and  selling  out  of  stock  for  that  purpose,  occasioned  by  difficulties  arising  on 
the  title  of  the  estate  purchased,  the  Court  refused  to  allow  such  compensation. 

XHIS  was  a  Petition  by  Mrs.  De  Witte,  asking  to  have  made  good 
to  her  out  of  a  sum  of  £479  78. 2d.  uninvested  capital  stock,  to  the 
income  of  which  she  was  entitled  for  life,  a  sum  of  £231  17a.  2d, 
the  alleged  loss  of  income  sustained  by  her  by  reason  of  the 
delay  in  completion  of  a  purchase,  and  the  selling-out  for  that 
purpose  of  other  stock,  to  the  dividends  of  which  she  was  entitled 
for  life,  under  the  following  circumstances : — 

John  Freman,  the  testator  in  the  cause,  by  his  will,  dated  in 
October,  1849,  devised  his  real  estates  to  the  Petitioner,  as  tenant 
in  tail,  and  gave  and  bequeathed  j^his  residuary  personal  estate  to 
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tTUstees  upon  truBt  for  sale   and  conversion,  and  to  invest  the     T.-O.  K. 
proceeds  thereof  in  the  manner  in  the  will  expressed ;  and  to  stand        1865 
possessed  of  the  same  npon  trust  for  the  Petitioner  for  life,  for     yvemas 
her  geparate  use,  without  power  of  anticipation,  with  remainder  ^hptbbkai). 

in  trust  for  all  the  Petitioner's  children.    The  will  contained  a       

po«er  to  invest  in  the  purchase  of  land  by  the  direction  or  with 
the  consent  of  the  Petitioner  after  she  should  have  attained 
twenty-one,  and  provided  that  any  purchased  land  should  be  sub- 
ject to  a  trust  for  sale  in  order  that  it  might  retain  the  character 
of  personalty. 

The  Petitioner  attained  twenty-one  in  February,  1854,  and  in 
XoTember,  1854,  married  Mr.  De  WUUy  her  present  husband. 

In  March,  1862,  a  conditional  contract  was  entered  into  by  Mr. 
De  WitU  to  purchase  an  estate  in  Kent  for  £34,900,  the  purchase 
to  be  completed  on  the  29th  of  September,  1862,  the  vendor  to 
reeeiye  the  rents  and  discharge,  the  outgoings  to  that  day,  and 
from  that  day  the  purchaser  to  have  the  rents  and  pay  the  out- 
goings; and  it  Was  provided  that,  if  from  any  cause  whatever  the 
purchase  should  not  be  completed  on  the  29th  of  September,  the 
purchaser  should  pay  4  per  cent,  interest  on  the  purchase-money 
irom  that  date. 

On  the  15th  of  July,  1862,  an  order  was  made  in  the  cause 
(with  the  Petitioner's  consent)  that  this  conditional  contract 
Aould  be  carried  into  effect ;  an  inqiury  was  directe<l  as  to  title, 
and  if  title  good,  then  that  the  purchase-money  and  expenses 
should  be  raised  by  a  sale  of  a  sufficient  part  of  the  stock  in  Court. 
The  stock  in  Court  consisted  of  £10,000  Three  per  Cents. 
Bednced,  and  £10,000  New  Threes,  on  which  the  dividends  were 
payable  on  the  5th  of  April  and  the  10th  of  October ;  and  £9790 
Two^d-o-half  per  Cents.,  £5318  lis.  8i.  Consols,  and  £5523 
13«.  9<i.  Consols,  on  which  the  dividends  were  payable  on  the 
5th  of  January  and  the  5th  of  July. 

In  consequence  of  difficidties  arising  on  the  title,  the  purchase 
^^  not  completed  till  the  3rd  of  August,  1863 ;  and  on  that  day 
the  whole  of  the  above-mentioned  stock,  with  the  exception  of 
£479  7a.  2i2.  Consols,  was  sold  out :  and  the  Petitioner  sought  by 
tiiis  Petition  to  have  the  £231  17s.  2d.  paid  to  her  out  of  this  sum 
of  Consols  so  remaining  unsold. 
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Y-C.  K         An  arrangement  had  been  made  that  the  vendor  of « the  estate 
1865       purchased  should   remain  in  possession,  and  receive  the  lents 
Fbemak     up  to  the  time  of  completion,  instead  of  the  purchaser  paying 
Whitbbead.  *  P^^  cent.,  as  provided  by  the  contract. 

The  claim   for  the  loss  in  respect   of  the  stock   on  whieli 

dividends  were  payable  in  January  and  July,  was  not  insisted  on 
at  the  bar. 

Mr.  J^,  Waller^  in  support  of  the  Petition : — 

I  admit  the  general  pro][)osition  laid  down  in  Seholefidd  v.  Ed- 
/em(l),  that  the  Court  will  not  order  an  apportionment  of  income, 
as  between  tenant  for  life  and  remainder*man,  when  the  period  of 
investment  fells  between  two  dividend  days ;  but  there  are  special 
circumstances  in  this  case  which  take  it  out  of  that  general  role. 
The  loss  to  the  Petitioner  was  occasioned  by  the  delay  in  selling 
out  the  stock,  by  reason  of  difficulties  in  the  title  to  the  purchase*! 
realty  delaying  the  completion  of  the  purchase,  and  over  this  the 
Petitioner  had  no  control.    The  result  of  this  delay  has  been  that 
the  Petitioner,  between  the  preceding  dividend  day  and  August, 
1863,  has  received  neither  the  dividends  on  the  stock,  nor  the 
rents  of  the  purchased  estate ;  and  thus  has  lost  the  income  she 
would  have  been  entitled  to  for  that  period.    It  is  true  that  stock 
does  not  carry  interest  day  by  day,  but  the  proximity  of  the 
payment  of  the  dividends  raises  very  materially  the  price  of 
stock,  irrespective  of  accidental  causes.    Hal  the  stock  been  sold 
on  the  29th  of  September,  1862,  it  would   have  been  sold  ex 
dividendy  and  consequently  at  a  lower  price;  and  the  tenant  for  We 
is  entitled  to  the  amount  by  which  it  has  been  so  augmented,  and 
if  she  does  not  receive  it,  part  of  the  purchase^money  for  the 
carpua  of  the  estate  will  be  paid  out  of  the  income.    The  Court 
struggles  where  there   are  special  circumstances  to  do  justice 
between  the  parties ;  and  in  Lord  Londedxmniffh  t.  SomervSk  (2), 
and  Bidkdey  v.  Stevens  (3),  (the  latter  being  a  case  since  &W^ 
fidd  V.  Bedfem  was  decided)  in  both  of  which  the  special  circum- 
stances were  not  so  strong  as  in  the  present  case,  the  Court  orderel 
an  apportionment. 

(1)  2  Drew  &  Sm.  173.  (2)  19  Bea.  295. 

(3)  10  L.  T.  (N.  S.)  225. 
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Mr.  i.  Lewis,  for  the  remainder-men,  opposed  the  Petition.  V.-C.  K. 

Mr.  P.  0.  A.  Williams,  for  the  trustees  of  the  will,  s^^ 

Fbemax 
Mr.  f!  JTo/fcr,  in  reply.  •• 


Dec  21.    Sir  R  T.  Kindersley,  V.C.  :  — 

The  Petitioner  asks  by  this  Petition  payment  out  of  the  capital 
fond  now  in  Court  of  a  sum  of  £231  17a.  2i.,  which  is  allied  to 
be  loss  of  income  sustained  by  her  by  reason  of  the  delay  in  com- 
pletion of  the  purchase,  and  in  the  sale  of  the  stock. 

The  Petitioner  does  not  contend  that  in  every  case  and  under 
all  circumstances  the  tenant  for  life  is  to  have  the  benefit  of  this 
sort  of  equity  if  it  happens  that  the  stock  is  sold  by  the  trustees 
on  some  day  in  the  interval  between  a  given  dividend  day  and  the 
time  when  the  stock  would  again,  if  sold,  be  sold  ex  dividend. 
Had  sack  been  the  contention,  I  am  of  opinion  that  it  could  not 
hare  been  sustained.     In  creating  such  a  trust,  the  settlor  or 
testator  has  not  prescribed  any  particular  day  or  time  which  the 
tnistees  shall  select  for  the  completion  of  their  contract  to  pur- 
chase the  land  and  for  the  sale  of  the  stock ;  he  has  left  that  to 
the  discretion  of  the  trustees  in  the  honest  execution  of  their  trust ; 
he  must  have  known  that  when  the  trust  came  to  be  executed  the 
stock  might  have  been  sold  either  on  the  dividend  day  or  within 
that  short  period  immediately  preceding  the  dividend  day,  during 
which  such  stock,  if  sold,  would  be  sold  ex  dividend,  or  at  any 
time  between  one  dividend  day  and  the  next.    If  he  had  intended 
that  in  the  latter  case  the  tenant  for  life  should  be  paid  out  of  the 
forpw  a  sum  of  money  as  a  compensation  for  the  interval  between 
the  dividend  day  next  before  the  sale  of  the  stock,  and  the  day  on 
which  the  stock  should  be  sold,  he  would  have  said  so.    If  he  has 
J^ot  gaid  so,  what  right  has  the  Court  to  add  such  a  provision  to 
the  trusts  created  by  the  settlement  or  will?    Whether  under 
certain  very  special  circumstances  there  may  be  ground  for  making 
2U1  exception  to  the  general  rule  is  another  question,  but  I  am  of 
opinion  that  as  a  general  rule  the  tenant  for  life  has  no  such  right. 
And  so  I  decided  in  Sehdefidd  v.  Bedfem  (1). 
(1)  2  Dr.  &  Sm.  173. 
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Y.-C.  K.         I  proceed  to  consider  the  daim  of  the  Petitioner  founded  on 

1865       the  drcumstanoe  that  by  reason  of  difficulties  in  the  title  the 

YmiAs     stock  was  not  sold  on  the  29th  of  September,  the  day  fixed  for 

Whttmbadl  <5ompletion  of  the  purchase,  when  it  would  have  been  sold  ex 

dividend^  but  on  a  subsequent  day. 

The  claim  of  the  Petitioner  assumes  two  or  three  propositions, 
which  it  may  be  convenient  to  mention  in  the  outset. 

First,  it  assumes  that  in  the  consideration  of  the  present  question, 
which  is  a  question  between  tenant  for  life  and  remainderman,  all 
fluctuations  in  the  price  of  stock  arising  from  political  or  commer- 
cial causes  must  be  entirely  left  out  of  consideration.  To  this 
proposition  I  entirely  accede. 

Secondly,  it  assumes  that  if  the  price  of  stock  on  or  shortly 
before  a  given  half-yearly  dividend  day  when  the  stock  is  sold 
ex  dividend  be  so  much  per  cent.,  that  price  would,  during  the  half- 
year  between  that  dividend  day  and  the  next  (if  you  leave  out  of 
consideration  political  and  commercial  fluctuations)  be  continually 
increasing,  at  least  until  the  stock  would  again  (if  sold)  be  eold 
ex  dividend;  that  is,  the  nearer  you  approach  the  next  dividend 
day,  the  higher  would  be  the  price  of  the  stock ;  so  that,  although 
it  is  true  that  the  dividends  of  stock  do  not  accrue  de  die  in  dieni, 
yet  practically,  with  reference  to  the  price  of  stock,  it  is  the  same 
thing  as  if  the  dividends  did  accrue  de  die  in  diem.  It  appears  to 
me  that  this  proposition,  if  not  mathematically  true,  is  sufficiently 
near  the  truth  to  be  adopted. 

Thirdly,  the  Petitioner's  claim  further  assumes  that  if  stock  i^ 
agreed  to  be  sold  on  or  about  a  given  half-yearly  dividend  day,  and 
from  accidental  circumstances  it  is  not  sold  till  two  or  three  or  four 
months  later,  though  still  prior  to  the  next  dividend  day,  that 
delay  in  the  sale  of  the  stock  is  to  the  disadvantage  of  the  tenant 
for  life,  and  to  the  advantage  of  the  remainder-man;  inasmuch  as 
the  former  gets  no  dividend  or  income  for  that  period  of  delay, 
while  the  latter  gains  by  the  corresponding  increase  of  price  at 
which  the  capital  stock  is  sold.  And  further,  that  the  value  of 
this  advantage  to  the  one  and  disadvantage  to  the  other  is  to  be 
measured  by  the  amount  of  that  proportion  of  the  half-yearly 
dividend  which  ought  to  be  attributed  to  that  period  of  delay. 
This  proposition  also  (though  not  quite  strictly  and  mathematically 
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Accurate)  is  snfficiently  near  accuracy  to  be  adopted  for  the  present     V.-O.  K. 
purpose.   And  therefore  I  assmue  for  the  purposes  of  this  case  that        1865 
in  proportion  as  yon  increase  the  interval  between  the  last  pre-     Fbexan 
ceding  dividend  day  and  the  day  of  the  sale  of  the  stock,  provided 
it  is  not  carried  on  till  the  time  when  the  stock  would  again  (if 
sold)  be  sold  ex  dividendy  you  prejudice  the  tenant  for  life  and 
benefit  the  remainder-man.    I  suppose  it  will  not  be  denied  that^ 
mvena,  if  instead  of  increasing  you  shorten  that  interval,  you 
thereby  benefit  the  tenant  for  life,  and  prejudice  the  remainder-man. 
Founded  on  these  propositions  the  claim  is  put  upon  this  footing. 
By  way  of  illustration,  suppose  the  whole  of  the  stock  had  been 
Rednoed,  ^or  New  Threes,  t .e.,  stock  of  which  the  dividends  are 
payable  in  April  and  October.    If  the  stock  had  been  sold  on  the 
29tti  of  September,  1862  (the  day  fixed  for  completion  of  the 
oontmct),  it  would  have  been  sold  ex  dividendy  and  the  half-year's 
dividend  which  fell  due  on  the  10th  of  October  following,  would 
iiave  been  received  by  the  trustees,  and  paid  over  by  them  to  the 
Petitioner  as  income ;  but  inasmuch  as  the  stock  was  not  sold  till 
the  3rd  of  August  following,  the  efifect  was  this,  that  the  Peti- 
tioner received  the  half-year's  dividend  which  became  due  on  the 
oth  of  April,  1863,  but  she  got  no  dividend  for  the  interval 
between  the  5th  of  April  and  the  3rd  of  August,  t.^.,  the  interval 
between  the  dividend  day  next  preceding  the  sale  of  the  stock  and 
the  day  on  which  the  stock  was  sold,  which  was  an  interval  of  one 
handled  and  twenty  days ;  and  at  the  same  time  the  remainder-man 
?)t  a  benefit  corresponding  with  the  Petitioner's  loss,  by  reason 
that  so  much  less  stock  was  sold  to  raise  the  money  required  than 
it  would  have  been  necessary  to  sell  if  sold  on  or  just  before  the 
next  preceding  dividend  day,  when  it  would  have  been  sold  ex 
iivideni.    And  this  detriment  to  the  tenant  for  life  and  benefit  to 
the  remainder-man  arose  from  the  circumstance  that,  from  causes 
orer  which  neither  of  them  had  any  control,  the  stock  had  to  be 
"Old  at  a  different  time  from  that  at  whidi  it  ought  to  have  been 
«^»M  according  to  the  contract. 

Now,  I  entirely  recognise  the  abstract  principle  upon  which  the 
<daiDi  is  founded,  and  I  admit  that  in  the  case  which  I  have  sup- 
posed there  exists  what  may,  perhaps,  be  fairly  called  a  sort  of 
^<inity.     But  it  must  be  borne  in  mind  that  the  basis  of  the 
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Y.-O.  K.      equity  is  that  the  stock  was  not  sold  when  it  ought  to  have  been 
1865       sold  according  to  the  oontiact. 

YmuM  ^^  ^^  ^  ^^  answer  to  the  case  of  the  Petitioner  to  say  that  by 
the  terms  of  the  contract  she  was  to  have  the  rents  and  profits  of 
the  purchased  estate  from  the  29th  of  September,  1862,  and  that 
such  rents  and  profits  are  a  compensation  to  her  for  the  loss  of 
income  during  the  period  in  question ;  for  it  was  also  pari  of  the 
terms. of  the  contract  that  interest  on  the  purchase-money  should 
be  paid  to  the  vendors  &om  the  29th  of  September,  1862;  and  j 
such  interest  would,  of  course,  be  payable  out  of  the  income  of  the 
tenant  for  life,  so  that  the  rents  and  profits  would  only  be  a  com- 
pensation to  her  for  the  interest  on  the  purchase-money  payable 
out  of  her  income,  and  could  not  be  aLso  a  compensation  for  the 
loss  of  dividends  during  the  period  in  question.  i 

But,  now,  let  us  suppose  that  the  whole  of  the  stock  (instead  of    j 
being  Reduced  or  New  Threes)  had  been  Consols,  t.e.,  stock  of 
which  the  dividends  are  due  on  the  5th  of  January  and  the  5th  of 
July ;  what  would  then  be  the  effect.    According  to  the  contract 
the  stock  wouM  have  had  to  be  sold  on  the  29th  of  September 
(the  day  fixed  for  completion  of  the  contract),  and  if  it  had  been   | 
then  sold  an   interval  of  eighty-six  days  would  have  elapsed 
between  the  last  dividend  day  (5th  of  July)  and  the  day  of  sale  of 
the  stock ;  and  the  Petitioner  would  not  have  had  the  benefit  of 
that  portion  of  dividend  which  was  attributable  to  that  inteiral; 
but,  of  course,  she  would  have  had  no  ground  for  complaining  of 
that,  because  it  would  have  been  in  accordance  with  the  oontiact. 
But  by  reason  of  the  delay  in  the  completion  of  the  contract,  tho 
stock  was  not  sold  till  the  3rd  of  August.    Now,  the  inteml 
between  the  last  preceding  dividend  day  (5th  of  July)  and  the 
3rd  of  August,  instead  of  being  eighty-six  days  was  only  twenty- 
nine  days,  that  is,  fifty-seven  days  less  than  it  would  have  been  it 
the  stock  had  been  sold  on  the  day  fixed  fot  completion  of  the 
contract.     So  that,  on  the  supposition  that  the  stock  had  been  all 
Consols,  the  effect  of  the  delay  in  the  completion  of  the  contract 
was,  not  to  lengthen,  but  to  shorten  by  fifty-seven  days,  the 
interval  between  the  last  preceding  dividend  day  and  the  day  of 
the  sale  of  the  stock ;  and,  therefore,  according  to  the  Petitioners 
own  principle,  the  effect  was  to  benefit  the  tenant  for  life,  and  to 
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prejudice  the  lemaindeivman  by  the  amount  of  that  proportion  of     V.-O.  K. 
dividend  attributable  to  the  fifty-seven  days.    And  assuming  that        1865 
upon  the  former  supposition  of  the  stock  being  all  Beduoed  or     fbemast 
Sew  Threes,  the  tenant  for  life  would  have  a  good  equity  which  he  ^gi^^g^^j^ 
might  enforce  against  the  remainder-man,  it  necessarily  follows  (if        : — r 
the  principle  is  good  for  anything)  that,  upon  the  latter  supposi* 
tion  of  the  stock  being  all  Consols,  the  remainder-man  would  have 
a  good  equity  which  he  might  enforce  against  the  tenant  for  life. 
Haying  considered  what  the  effect  would  be  on  each  of  the  two 
sappositions  that  the  stock  was  all  Beduced  or  New  Threes,  or 
that  it  was  all  Consols,  let  me  now  consider  what,  upon  the  same 
principle,  the  effect  ought  to  be  in  the  actual  case  now  before  the 
Court;  where  about  half  the  stock  was  Beduced  or  New  Threes, 
and  about  half  Consols  or  Two^tnd-a-half  per  Cents.,  the  dividends 
of  both  the  last  denominations  of  stock  being  due  in  January  and 
Joly.    The  effect  of  the  delay  in  the  completion  of  the  contract, 
and  of  the  stock  not  having  been  sold  till  the  3rd  of  August,  1863, 
is  that  as  to  the  Beduced  and  New  Threes  the  tenant  for  life  was 
prejudiced  and  the  remainder-man  benefited  to  the  extent  of  such 
a  portion  of  the  dividend  on  the  Beduced  and  New  Threes  sold  as 
oaght  to  be  attributable  to  the  period  of  120  days,  that  is,  &om 
the  5th  of  April  to  the  3rd  of  August ;  and  as  to  the  Consols  and 
Two-and-a-half  per  Cents.,  the  tenant  for  life  was  benefited,  and 
the  remainder-man  prejudiced  to  the  extent  of   dividends  on 
those  stocks  attributable  to  the  period  of  57  days,  that  is,  the 
difference  between  eighty-six  days  (being  the  interval  between  the 
5th  of  July  and  29th  of  September)  and  twenty-nine  days  (being 
the  interval   between  the  5th  of  July  and  3rd  of  August) :  and, 
therefore,  upon  the  Petitioner's  own  principle,  in  order  to  ascertain 
the  pecuniary  value  of  her  claim,  the  gain  ought  to  be  set  off 
against  the  loss,  »^.,  the  amount  by  which  she  benefited  in  respect 
of  (he  Consols  and  Two-and-a-half  per  Cents.,  ought  to  be  deducted 
from  the  amount  by  which  she  is  prejudiced  introspect  of  the 
Beduced  and  New  Threes.. 

1  may  observe  in  passing  that  the  Petitioner,  instead  of  deduct- 
in<;  the  one  from  the  other,  has  added  them  together,  and  thus 
claims  to  be  compensated  not  only  for  what  was  her  loss,  but  also 
for  that  which  was  her  gain. 
Vol.  1.  T  2 
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V.-C.  K.         Now,  from  what  I  have  hitherto  observed,  it  is  dear  that  the 

18G5       consequenoe  of  giving  effect  to  the  eqtiity  insisted  upon  by  the 

^BEKAH      Petitioner  would  be  this;  that  in  every  case  in  which  stock,  settled 

WmTBREAD    ^^  *™®*  ^^^  **°^  ^^^  ^^®  ^*^  remainder  over,  is  to  be  sold,  and  the 

proceeds  invested  in  the  purchase  of  real  estate,  if  the  purchase  is 

not  completed  on  the  day  fixed  by  the  contract  (which  oocms  at 
least  nineteen  times  out  of  twenty)  there  will  be  a  Petition  either 
by  the  tenant  for  life  asking  that  the  loss  of  income  may  be 
recouped  out  of  corpus,  or  by  the  remainder-man  asking  that  the 
loss  of  carpus  may  be  recouped  oat  of  income ;  and  upon  every 
such  Petition  an  order  must  be  made  and  the  costs  must  be  borne 
either  by  the  corpus,  or  by  the  income.  This  Petition  which  is 
that  of  the  tenant  for  life,  asks  that  the  corpus  may  bear  the  costs. 
Assuming  that  to  be  just,  if  the  Petition  is  successful,  it  would 
seem  that  if  the  Petition  be  that  of  the  remainder-man,  and  is 
successftd,  it  would  be  equally  just  that  the  costs  should  be  borne 
by  the  income.  It  would  seem  singularly  hard  on  the  ^elnainde^ 
man  if  the  corpus  were  in  all  cases  to  bear  the  costs,  whether  the 
corpus  ought  to  recoup  the  income,  or  the  income  recoup  the 
corpus.  But,  at  all  events,  the  costs  must  come  out  (rf  the  trust 
property,  whether  corpus  or  income ;  and  a  heavy  burthen  would 
thus  be  thrown  on  trust  property  in  almost  every  esse  wh«e  there 
was  a  trust  to  lay  out  personalty  in  the  purchase  of  realty. 

But  those  are  only  a  portion  of  the  cases  in  which  such  an  evil 
would  be  created  by  giving  efffect  to  this  sort  of  equity.  The  same 
evil  would  equally  ensue  if  the  trust  were  of  the  converse  kind, 
that  is,  a  trust  to  sell  real  estate  and  invest  the  proceeds  in 
the  funds.  In  any  such  case,  if  the  contract  were  not  completed, 
and  the  money  received  and  invested  by  the  day  unpointed  for 
that  purpose,  and  if  the  effect  was  that  the  investment  of  the 
money  in  stock  took  place  at  a  time  nearer  to  the  next  dividend 
day  than  would  have  been  the  case  according  to  the  contract,  the 
tenant  for  life  would  gain,  because  he  would  receive  a  dividend  so 
much  the  sooner,  and  the  remainder-man  would  lose,  because  the 
sale  money  would  purchase  so  much  less  stock.  And  viee  versa  if 
the  effect  of  the  non-completion  of  the  contract  on  the  day  fixed 
was  to  cause  the  investment  of  the  money  in  stock  to  take  place  at 
a  time  nearer  to  the  next  preceding  dividend  day  than  would  have 
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been  the  case  if  the  contract  had  been  completed  on  the  day  fixed,     V.-C.  K. 
then  the  tenant  for  life  would  be  prejudiced  by  having  to  wait  so        1865 
much  longer  for  the  next  dividend  day,  and  the  remainder-man     Fbdcah 
would  be  benefited  by  reason  that  the  sale-money  would  buy  so 
much  more  stock.    Now,  if  the  principle  upon  which  the  Peti- 
tioners claim  is  founded  is  good  for  anything,  it  must  equally 
apply  to  all  this  numerous  class  of  cases ;  and  there  must  equally 
be  a  right  in  the  tenant  for  life,  or  the  remaindernaian  (as  the  case 
m,j  be)  to  present  a  Petition  in  order  to  enforce  the  same  sort  of 
eqoity  as  is  claimed  by  the  present  Petitioner ;  and  thus  the  evil 
of  burdening  the  trust  property  with  the  costs  of  such  appUca- 
tiong  would  be  far  more  widely  spread  than  at  first  sight  appears. 
Indeed,  it  is  obvious  that  the  same  sort  of  question  would  be 
CQDgtantly  arising  wher^  the  case  was  merely  a  change  of  the 
investment  of  trust  property  from  the  funds  to  real  security,  or 
from  real  security  to  the  funds. 

The  result  is,  that  if  the  claim  made  by  the  Petition  is  to  pre- 
taili  there  will  hardly,  ever  be  a  case  of  a  trust  for  sale  of  stock 
^d  purchase  of  land,  or  even  for  a  change  of  investment  from  the 
^ds  to  real  security  or  from  real  security  to  the  funds,  without 
its  entailing  an  application  to  the  Court,  either  by  the  tenant  for 
life  or  by  the  remainder-man,  to  give  efiect  to  such  equity.  And 
^her,  if  it  happens  that  such  a  trust  is  being  carried  into  effect 
by  trustees  out  of  Court,  the  trust  property  not  being  the  subject 
of  a  guit,  a  bill  must  be  filed  after  the  trust  haa  been  executed,  in 
order  to  give  effect  to  this  equity ;  and  the  trust  property,  either 
wpitt  or  income,  would  be  burdened  with  all  the  costs  of  a  suit. 

Now  we  know  that  for  a  century  past  or  more— indeed,  we  may 
say  from  the  time  when  the  funds  first  came  into  existence — innu- 
aemble  instances  have  occured  of  trusts  of  these  several  descrip- 
tions, some  executed  under  the  direction  of  the  Court,  and  some 
bytmstees  out  of  Court.  And  yet,  until  the  last  ten  or  twelve 
years  I  believe  not  a  single  case  can  be  found  in  which  the  Court 
tas  given  effect  to  the  sort  of  equity  insisted  upon  by  the  petition. 
T^here  have  been  abundance  of  cases  in  which  questions  as  to  the 
relative  rights  and  equities  of  tenants  for  life  and  remainder-men 
have  arisen  and  been  decided ;  but  I  am  not  aware  of  a  single  case 
till  1854,  in  which  a  tenant  for  life  has  been  held  entitled  to 
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V.-C.  K.      recover  out  of  the  corpus  of  the  trust  property  any  sum  as  com- 

1865        pensation  for  dividend  with  reference  to  the  interval  of  time  which 

Preman      may  happen  to  elapse  between  the  last  preceding  dividend  day, 

'Whitbbead.  ^^^  *^®  ^y  ^^  ^^®  ^^  *^^  stock. 

' The  first  case  in  which  the  tenant  for  life  was  held  entitled  to 

the  benefit  of  this  sort  of  equity  is  Lord  Londed)orough  v.  Smer- 
viHe  (1),  in  1854.  But  there,  as  I  understand  the  report  of  the 
case,  the  Master  of  the  EoUs  proceeded  entirely  on  the  special 
circumstances  of  the  case.  The  only  other  case  that  I  am  aware  of 
in  which  this  benefit  was  given  to  the  tenant  for  life  is  BuOcdey  y. 
Stephens  (2),  before  Vice-Chancellor  Stuart;  who,  if  I  do  not  mis- 
understand the  report,  treated  the  case  as  presenting  an  exception 
to  the  general  rule;  and  rested  his  dedsion  on  the  special  circum- 
stances  of  the  case  with  reference  to  the  time  at  which  the  stock 
was  ordered  to  be  sold  with  a  view  to  the  benefit  of  the  estate; 
which  particulars  however  are  not  stated  in  the  report. 

The  question  then  comes  to  this,  are  the  circumstances  of  this 
case  of  such  a  special  and  exceptional  nature  as  to  justify  the 
Court  in  departing  from  the  general  rule  ?  The  only  drcumstance 
which  is  suggested  as  a  specialty  is,  that  by  reason  of  difSculties 
in  the  title  the  contract  was  not  completed  on  the  day  fixed.    But 
how  can  I  treat  as  a  special  and  exceptional  circumstanoe  that 
which  is  common  to  by  far  the  largest  proportion  of  cases  wheie 
real  estate  is  bought  or  sold  under  trusts  of  the  same  character  as 
in  the  present  case.    If  this  is  a  special  and  exceptional  case,  then 
out  of  every  twenty  such  cases,  probably  nineteen  would  have  to 
be  treated  as  exceptional  and  special  cases.  And  if  this  is  a  special 
and  exceptional  case,  several  hundreds  of  cases  equally  special  and 
exceptional  have  occured  during  the  last  century,  in  none  of  which 
has  any  such  equity  been  administered.    To  grant  the  prayer  of 
this  petition  would  be  to  open  the  gates  to  a  flood  of  applications 
of  a  similar  kind,  entailing  upon  trust  properties  a  heavy  biulheu  j 
of  expense  from  which  they  have  hitherto  been  exempt    And  1 
cannot  consent  to  introduce  a  practice  which  would  be,  in  my 
opinion,  fraught  with  such  evil  consequences.     There  will,  there- 
fore, be  no  order  on  the  Petition. 

(1)  19  Beav.  295.  (2)  3  N.  R  105. 
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7«  «  LONDON  AND  MEEC ANTILE  DISCOUNT  COMPANY,     v.-C.  W. 

1865 
Yduntary  Winding-uj^—Ctrnpanieif  Ad,  1862— (25  &  26  Vict,  a  89.)  .^yw 

§  138, 147, 148.  Dec,  9, 18. 

llie  Coart  will  not  at  the  iiustaiice  of  oontributories  intorfere  with  n 
voluntary  winding-up  by  ordering  a  winding-np  by  or  under  the  super- 
vision of  the  Court,  except  where  the  resolution  for  winding-up  voluntarily 
has  been  obtained  by  fraud,  or  by  an  inequitable  overbearing  of  the  rights  of 
a  dissentient  minority  by  improper  influence. 

IHIS  was  a  Petition  that  a  company  which  was  in  process  of 
Toluntary  liquidation  should  be  wound  up  by  the  Court,  or  under 
the  supervision  of  the  Court ;  and  that  in  this  latter  case  a  liqui- 
dator should  be  appointed  by  the  Court,  to  act  in  the  winding-up 
with  th^  liquidators  appointed  by  the  company,  and  to  take  pro- 
J^ings  singly,  in  the  name  of  the  company,  in  respect  of  certain 
fraudulent  or  improper  transactions  alleged  in  the  Petition  to  have 
been  perpetrated  by  some  of  the  directors  and  other  persons  with 
their  connivaDce. 

The  Petition  was  filed  by  several  shareholders  in  the  company, 
and  its  principal  object  was  that  proceedings  might  be  directed  to 
be  taken,  at  the  risk  of  the  company,  in  respect  of  the  improper 
doings  above  referred  to. 

Much  evidence  was  gone  into  to  shew  that  the  proceedings 
objected  to  were  fraudulent  and  illegal,  and  that  the  company, 
which  was  entirely  insolvent,  would  in  all  probability  recover  a 
<X)n8iderable  amount,  out  of  which  it  had  been  defrauded,  if  pro- 
ceedings were  instituted  and  bondfde  prosecuted. 

1.  It  was  charged  that  moneys  had  been  improperly  paid  by 
the  directors  for  one  Mr.  KtrUrae,  for  preliminary  expenses  which 
he  had  contracted  to  be  himseK  liable  for. 

2.  That  two  of  the  directors,  Messrs.  Womerdey  and  Burty  had 
pftid  themselves,  out  of  the  assets  of  the  company,  salaries  to 
which  they  were  not  entitled  by  any  rule  or  resolution  of  the 
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V.-C.  W.     company ;  and  that  the  same  directors  had  fraudulently,  with  the 

1865       connivance,  or  by  the  neglect  of  the  other  directors,  sold  to 

LoKDOH  ASD  ^t®  company,  at  an  absurdly  high  price,  a  business  carried  on  by 

^^^^^^^J  them  theretofore,  of  the  same  nature  as  that  carried  on  by  the 

company. 

3.  That  a  large  sum  had  been  paid  by  the  directors  to  a  person 
named  Jay  for  procuring  the  sale  of  the  said  business,  which  in 
reality  was  received  by  Kintrae,  Jay  having  been  put  forward  by 
him  as  the  agent  for  the  sale  in  question,  which  was  in  reality 
made  through  Kintrae,  Jay  knowing  nothing  about  the  parties. 

4.  That  a  large  number  of  shares,  which  stood  in  the  names  of 
Messrs.  Buri  and  Womeraleyf  upon  which  £40  per  share  remained 
unpaid,  had  been  cancelled  without  authority. 

5.  That  a  large  number  of  other  shares,  held  by  friends  of  the 
directors,  had  been  forfeited,  when  it  was  clear  that  forfeitnre 
would  only  be  for  the  benefit  of  the  shareholder,  and  not  of  the 
company. 

The  case  set  up  by  the  Petitioners  was  as  follows : — 

The  company  had  been  originally  got  up  by  Mr.  Kintrae,  and 
he,  as  projector  of  the  company,  by  articles  of  agreement,  dated 
the  2nd  of  January,  1864,  contracted  with  Mr,  WlUffin,  duly 
authorized  on  behalf  of  the  directors  of  an  existing  company  of  the 
same  kind,  called  the  British  Beversionary  and  Investment  Omfanyt 
Limitedy  of  which  company  Whiffi/n  was  secretary,  for  the  purchase 
of  the  business  of  the  last-named  company  by  the  projected 
company. 

The  projected  company  was  to  pay  for  this  purchase  £9000,  and 
to  assume  the  liabilities  of  the  existing  company,  and  out  of  the 
sum  of  £9000  so  to  be  paid,  Kintrae  was  to  receive  from  the  exist- 
ing company  £5000.  Kintrae  was  to  pay  all  preb'minary  expenses 
in  getting  up  the  proposed  company,  and  certain  provisions  were 
made  for  not  making  any  allotment  of  the  shares  of  the  new  com- 
pany unless  a  certain  proportion  of  shares  should  be  subscribed 
for  and  taken  up. 

The  articles  of  association  of  the  new  company,  when  r^stered, 
provided  that  the  directors  should,  within  one  month  from  allot- 
ment, pay  the  whole  expenses  up  to  the  date  of  allotment,  and 
should  adopt  and  carry  into  effect  any  contract  already  made  on 
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khalf  of  the  company  for  the  purchase  of  the  business  of  the     V.-O.  W. 
Briiish  Bevenionary  and  InvedmerU  Compcmyf  LimUed.  1885 

All  the  sabscribers  of  the  memorandum  of  association  were  Jjosdokaxd 
naminees  of  KintrcLe^  and  transferred  their  shares  to  him  as  soon  bSm^JtSu 
as  the  conoem  was  started.  — — 

By  articles  of  agreement,  dated  the  8th  of  January,  1864, 
between  the  new  company,  viz.,  The  London  and  Mercantile  Die- 
mni  Gompanyy  Limited^  of  the  one  part,  and  Mr.  Kinirae  of  the 
other,  which  recited  the  agreement  of  the  2nd  of  January,  omitting, 
however,  the  agreement  that  £5000  should  be  paid  to  Kinirae, 
and  inserting  in  the  proyision  for  the  payment  by  him  of  the 
preliminary  expenses,  a  condition  not  contained  in  the  original 
instrument,  that  such  payment  was  only  to  be  made  by  him  if  no 
allotment  were  marie,  proceeded  to  carry  out  the  former  agree- 
ment in  other  respects,  by  formal  agreement,  on  the  part  of  the 
company,  to  take  oyer  the  business,  to  pay  the  £9000,  &c.,  and 
on  the  part  of  Kinirae,  to  secure  the  goodwill,  &c.,  to  the  new 
company. 

Directors  were  afterwards  elected,  and  the  common  seal  of  the 
<*ompany  was  set  to  the  last-mentioned  agreement. 

The  shares  were  not  being  subscribed  for  at  the  rate  expected, 
when  proposals  were  made  for  the  purchase  of  another  business, 
carried  on  by  Messrs.  Womerdey  dt  Burt,  for  promoting  which  one 
hy  was  to  receive  £2000.  While  negotiations  for  this  purchase 
vere  pending,  prospectuses  were  issued  stating  that  it  was  com- 
pleted, and  naming  Messrs.  Womerdey  and  Burt  as  managing 
<lirector8. 

Negotiations  were  concluded  without  any  investigation  into  the 
Talue  of  the  business,  and  without  inspecting  the  books ;  and  it 
^as  agreed  that  the  purchase-money  should  be  £13,000  in  cash 
*nd  £13,000  in  shares,  to  be  reduced  to  £10,000  in  cash  and 
f  10,000  in  shares,  if  the  net  profits  were  below  certain  amounts, 
to  which  they  never  amounted ;  and  Womerdey  and  Burt  were 
elected  directors. 

The  first  issue  of  5000  shares  was  taken  up,  the  £9000  ymA  to 
the  old  company,  of  which  Kvnirae  received  £5000,  £2000  were 
I»i'l  (or  allowed  in  account)  to  Jay,  £13,000  in  cash  to  Burt  and 
Woinerdey,  and  £13,000  in  shares  allotted  to  them,  and  shortly 
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V.-C.  W.     after  a  bill  for  more  than  £700  for  preliminary  expenses  was  paid 
1865        by  the  directors,  Kinirde  having  refused  to  pay  it. 
London  AM>       A  deed  was  executed  by  the  company,  on  the  purchase  of  Buri 
^^^^qJ  and  Wonierslet/s  business,  by  which  the  company  agreed  to  par 

£750  per  annum  to  each  of  them  for  their  services  as  managing 

direc*tors,  salaries  which  the  company  was  not  authorized  by  its 
articles,  or  any  resolution,  to  grant. 

The  other  acts  above-mentioned  were  also  charged  in  the  Peti- 
tion. 

The  assets  of  the  company  being  by  these  payments  and  mis- 
feasances reduced  to  a  very  few  thousand  pounds,  it  was  clear  that     i 
its  business  could  not  be  carried  on ;  and  in  August,  1865,  Whij^    \ 
and  three  directors,  and  some  other  shareholders,  presented  a  Peti- 
tion before  the  Master  of  the  Bolls  for  winding-up  the  company, 
on  the  ground  of  its  complete  insolvency. 

While  this  Petition  was  pending,  a  special  resolution  for 
winding-up  voluntarily  was  passed  at  a  meeting  held  on  the  19th 
of  September,  and  was  confirmed  by  a  meeting  held  on  the  18th 
of  October,  1865. 

At  the  latter  meeting,  Whtffin  and  Stone  were  proposed  as  liqui- 
dators, but  at  the  instance  of  some  dissentient  shareholders,  and 
among  them  the  present  Petitioners,  who  desired  also  to  take 
advice  as  to  the  rights  of  the  company,  the  meeting  was  adjourned 
to  the  27th,  for  the  election  of  liquidators. 

The  present  Petitioners  obtained  counsel's  opinion  in  fitvour  of 
taking  proceedings,  and  at  the  adjourned  meeting  they  read  the 
opinion,  and  opposed  the  election  of  Whiffin  on  the  ground  that  (as 
the  fact  was)  he  had  already  expressed  his  determination  not  to  act 
on  such  opinion,  and  that  he  was  too  much  mixed  up  in  several  of  the 
transactions  complained  of;  and  also  the  election  of  Staney  who 
had  been  one  of  the  auditors,  and  as  such  had  possetl  the  itenu* 
objected  to  without  bringing  the  same  to  the  notice  of  the  com- 
pany :    they   proposed  as  liquidator  Mr.    Cooper,   a   professional 
accountant.      The  directors    supported    Whiffin    and   Stone,  and 
openly  stated  that  if  they  were  elected  no  proceedings  would 
be  taken  in  respect  of  the  matters  complained  of.      A  poll  \Na> 
demanded,  and  Whiffin  and  Stone  were  elected.      The  majority 
included  the  votes  of  Whiffin  and  i^xme  themselves,  those  of 
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WoTMfdey  and  Btirtj  and  the  directors  generally,  and  proxies  held     V.-O.  W, 
by  them.  1865 

On  the  7th  Norember,  1865,  the  Petition  before  the  Master  of  Londok  amd 
the  Rolls  came  on  for  hearing,  and  was  dismissed  by  consent  of  d^cntC^ 
the  Petitioners  named  in  it.  "~" 

The  present  Petition  was  thereupon  presented. 

At  the  meeting  of  the  19th  September,  a  committee  of  investi- 
gation into  the  affairs  of  the  company  had  been  appointed,  one  of 
the  members  of  which  was  Whiffi,n.  They  reported  on  the  17th 
of  October,  and  their  report  was  shortly  after  circulated  among 
the  shareholders,  and  was,  as  to  the  principal  facts,  very  much  to 
the  effect  of  the  foregoing  statement. 

Mr.  Bdt^  Q.C.,  and  Mr.  WeMdkey  for  the  Petitioners,  read  and 
commented  on  the  evidence,  and  contended  that  the  liquidators 
elected  were  partisans,  and  not  proper  persons  to  have  uncontrolled 
toflduet  of  the  winding-up ;  that  if  the  votes  and  proxies  of  the 
directors,  of  the  liquidators  themselves,  and  the  shareholders  in 
the  British  Beversionary  Investment  Company  were  excluded,  there 
would  be  a  majority  in  favour  of  Mr.  Cooper,  and  that  the  votes  of 
the  members  of  Womerdeys  family  should  also  be  excluded,  which 
roold  increase  that  majority. 

Mr.  Daniel,  Q.C.,  and  Mr,  Higgins,  for  the  respondents,  also 
commented  on  the  evidence,  and  submitted  that  the  Court  had  on 
a  Petition  by  contributories  after  a  resolution  for  voluntary  wind- 
ing-up, no  jurisdiction  to  order  winding  up  absolutely  by  the 
Court ;  In  re  Gibraltar  and  Malta  Bank  (1)  ;  that  as  to  a  super- 
vision order,  if  the  Court  allowed  the  prayer  of  the  Petition, 
it  would  virtually  take  away  from  the  company  the  right  given  it 
by  statute  to  wind  up  voluntarily,  and  force  on  the  company  the 
expense  of  a  precarious  litigation*,  which  a  majority  had  by  resolu- 
tion virtually  declared  they  objected  to. 

The  Vice-Chancellor  suggested  that  the  case  had  better  stand 
over  to  give  an  opportunity  of  calling  a  meeting  to  take  the  sense 
of  the  company  specifically  on  the  question  of  further  litigation. 

The  case  accordingly  stood  over  till  the  18th  of  December, 
(1)  Law  Rep.  1  Ch.  69. 
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y.-0.  W.     when  it  again  came  on ;  no  meeting  had  been  held  in  the  interim, 
1865       the  Petitioners  deeming  that  there  was  no  chance  of  obtaining  a 
Ldsdoh  and  resolution  in  their  favour. 

IfiEBCAHnUB 

DiboototOo.      -^^  ji^i^  QC.,  and  Mr.  WesHake,  were  again  heard. 

SiE  W.  Page  Wood,  V.C.  :— 

It  appears  to  me  that  this  is  a  case  in  which  I  ought  not  to 
make  the  order  prayed,  especially  as  the  Petitioners  have  refused 
the  alternative  offered  of  submitting  the  question  again  to  a  meet- 
ing called  for  the  purpose.    The  Court  can  hardly  be  too  careful 
in  adhering  to  the  course  which  seems  to  have  been  thouglit 
desirable  by  the  Legislature,  when  it  gave  power  to  companies  to 
wind  up  voluntarily.    The  Legislature  has  thought  that  the  share- 
holders should  meet  and  regulate  that  part  of  their  own  bosiness 
as  they  would  regulate  any  other  part  of  it  by  the  views  of  the 
majority ;  and  provided  the  votes  of  the  majority  are  given  fairly 
and  reasonably,  there  is  no  ground  whatever  for  the  interference  of 
the  Court.    At  the  same  time,  no  doubt,  it  was  foreseen  that 
there  might  arise  cases  of  such  decided  undue  influence,  and  such 
a  course  of  overbearing  authority  by  those  whose  acts  were  sought 
to  be  impeached,  as  would  render  it  desirable  that  the  Court  should 
interfere ;  and  therefore,  in  such  cases,  there  was  reserved  to  the 
Court  the  power  of  superintending  a  voluntary  winding-up  by 
putting  in  force  its  coercive  jurisdiction,  where  anything  improper 
should  be  attempted  on  the  part  of  those,  who  nught  endeavour  to 
screen  their  own  actions  by  procuring  a  voluntary  winding-up. 
It  is  only  by  bringing  the  case  as  near  as  possible  to  the  latter 
alternative,   that   the   Petitioners    could    be  entitled^  to  enter- 
tain any  hope  of  success  in  the  attempt  to  obtain  the  order 
sought.     [His  Honour  stated  the  principal  charges  raised  by 
the  Petition,  and  continued : — ]  These  are  the  chaises  which  hare 
been  made ;  I  pronounce  no  opinion  at  present  about  the  charges 
with  reference  to  Mr.  Kintrae  or  as  regards  Mr.  Jay;  those  are 
matters  which  the  company,  if  they  think  fit  to  investigate  them, 
are  as  competent  to  investigate  as  I  am.    It  will  probably  answer 
every  present  purpose,  if  I  say  that,  if  there  be  nothing  further 
in  the  case,  I  shoidd  think  there  may  be  some  ground  for  saying 
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that  the  dealings  of   Kintr<ne  and  Jay  might  be  proper  sub-     V.-CW. 
jecte  of  further  investigation.    With  regard  to  the  discount  busi-        1865 
ness  of  Messrs.  Burt  and  Wormersley,  on  the  other  hand,  if  I  "were  Looton  and 
now  sittiiig  in  Chambers  considering  whether  it  were  desirable  or  not  Disoouirr  Co. 
tkt  proceedings  should  be  taken  to  set  aside  that  transaction,  or  to        ""^ 
make  the  directors  responsible  for  it,  I  should  say  it  would  be  a  most 
keardons  htigation,  so  far  as  the  evidence  before  me  goes ;  for 
ffhether  the  books  were  inspected  or  not,  it  is  dear  on  the  evi- 
dence that  these  gentlemen  had  a  very  large  and  profitable  busi- 
ness which  they  handed  over  to  the  company,  and  the  company  after 
being  dissatisfied  with  the  arrangement,  has  accepted  back  both 
shares  and  money  from  them ;  and  I  should  say  it  is  a  very  doubtful 
point,  as  the  matter  stands,  whether  a  litigation  on  this  transao- 
tion  coidd  be  sucoessfol. 

Then,  the  next  question  is,  who*  are  the  proper  judges  whether 
litigation  should  be  attempted  or  not  ?    Now  Parliament  clearly 
intended  that  in  general  the  company  should  be  the  judges  of  that 
as  of  every  other  part  of  the^  company's  business,  supposing  the 
company  be  put  in  the  position  to  judge,  and  therefore  before  I 
Mke  any  order  upon  a  Petition  of  this  character,  taking  from  the 
company  those  powers  which  it  was  intended  that  the  shareholders, 
like  other  reasonable  persons  who  are  sui  juris,  should  exercise  or 
iH)t  at  their  own  discretion,  I  must  be  satisfied  that  it  is,  or  must 
be  intended  to  be,  the  wish  of  the  majority.    I  have  diligently 
»jught  to  ascertain  therefore  whether  in  truth  this  minority,  or 
Jipparent  minority  of  shareholders,  have  been  overborne  by  im- 
proper or  corrupt  influence ;  if  such  a  case  were  proved,  no  doubt 
tbe  Court  would  interfere ;  that  is  one  of  the  very  objects  which 
tbe  Legislature  had  in  view,  when  it  declared  that  notwithstanding 
a  Tolontary  winding-up  there  should  be  a  power  of  interference ; 
h^t  I  cannot  find  any  trace  of  that.    All  that  is  alleged  is,  that  if 
joa  deduct  the  directors'  votes,  the  votes  of  those  gentlemen  who 
were  connected  with  the  former  discount  company,  all  Mr.  Whiffin's 
^otes  and  Mr.  Stones  votes,  and  the  votes  held  in  proxy  by  those 
gentlemen,  you  will  get  a  majority  in  favour  of  the  views  of  the 
Petitioners,  but  it  is  on  the  other  hand  conceded  that  if  you  do  not 
deduct  the  proxies  held  by  those  persons,  there  is  a  majority  of  the 
company  still  adverse  to  the  prayer  of  the  Petition. 


/ 


284  EQUITY  CASES.  [LB. 

V;-0.  W.         Now  I  want  to  know  what  good  reason  is  there  for  making  such 

1865        deductions,  as  to  the    principals  it  might  be,  perhaps,  reason- 

London  AXD  *^Wy  urged  that  the  votes  of  the  directors  whose  acts  are  im- 

^ountCo  P^^^^  should  be  ignored,  and  it  might  also  be  reasonable  to  say 

that  Messrs.  Burt's  and  Wormerdey*$  votes  should  be  excluded,  the 

dealing  with  them  being  one  of  the  matters  to  be  investigated;  but 
when  you  come  to  Mr.  Whiffin  and  Mr.  Stone^  I  can  see  no 
reason  for  refusing  to  consider  their  votes,  merely  because  they 
have  been  elected  liquidators ;  they  have  been  so  elected  by  the 
majority  of  the  company,  and  they  ought  to  have,  like  other 
shareholders,  a  voice  in  deciding  whether  litigation  be  or  be  not 
desirable ;  there  is  no  charge  made  out  against  either  of  them.  Mr. 
Whiffin  was  a  member  of  the  committee  of  investigation  who 
reported,  in  some  respects,  very  adversely  .to  the  directors.  The 
reason  I  am  asked  to  supplant  them,  or  appoint  any  one  to  act 
with  them  who  i^ill  take  a  view  adverse  to  theirs  on  the  advisa- 
bility of  litigation,  is  that  it  was  put  to  the  meeting  that  those 
who  were  adverse  to  litigation  should  vote  for  them,  and  that  they 
are  therefore  pledged ;  but  though  that  was  a  rough  way  of  testing 
the  sense  of  the  meeting  on  the  subject  of  the  litigation,  it  was 
open  to  those  who  favoured  the  view  of  the  Petitioners  to  have 
supported  that  view  by  opposing  the  election  of  these  gentlemen; 
and  they  having  been  elected,  I  can  see  no  impropriety  in  their 
openly  stating  that  they  think  litigation  unadvisable,  or  in  their 
voting  in  that  view  and  accepting  office  to  carry  it  out. 

It  seems  to  me  that  one  of  the  objects  of  the  Act  of  Parliament 
is  to  prevent  persons  being  embarked  in  the  litigation  which  takes 
place  commonly  in  winding-up  companies  by  compulsion,  and  that 
what  the  Court  ought  to  consider  on  such  a  question  is  what  is  the 
will  of  the  company ;  and  if  satisfied  on  that  head,  qualified  as  I 
have  stated  by  the  consideration  as  to  whether  or  not  there  has 
been  an  overbearing  majority  got  together  or  influenced  fraudulently 
by  those  whose  acts  are  impeached,  then  the  will  of  the  company 
seems  to  me  to  be  the  one  thing  pointed  out  by  the  Legislature  to 
guide  and  direct  this  Court  in  its  interference.  It  is  not  because 
by  the  149th  section  it  is  enacted  that  the  Court  may  interfeiv, 
that  therefore  it  must  interfere.  [His  Honour  read  the  section, 
and  emphasised  the  words  "having  regard,  &e."]     Why  then 
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should  I  disregard  Mr.  WhiffirCs  or  Mr.  Stones  votes ;  and  still  V.-C.  W. 
more,  why  their  proxies  ?  If  persons  give  their  proxies  it  is  clear  1865 
they  must  be  supposed  they  trust  to  or  coincide  in  opinion  with  London  and 
the  persons  to  whom  they  give  them.  I  must  assume  the  dk^i^co^ 
persons  who  give  their  proxies  to  be  9ui  juris,  and  to  know  what 
they  are  about ;  and  that  being  so,  why  are  they  to  be  disregarded 
because  they  happen  to  differ  in  opinion  from  the  Petitioners? 
The  reason  why  I  suggested  another  meeting  was  this;  it 
occurred  to  me  that  the  report  of  Whiffin  and  the  other  members 
of  the  committee  of  investigation  may  have  been  produced  at  the 
meeting  on  the  18th  of  October,  and  may  not  have  been  previously 
known  to  some  of  the  shareholders ;  that  it  may  well  have  been  un- 
known to  absent  shareholders  at  the  time  they  gave  their  proxies, 
and  that  in  any  case  those  shareholders  must  have  been  ignorant 
of  what  took  place  at  that  meeting,  which  might  have  changed 
their  opinions ;  and  I  thought  an  opportimity  should  be  afforded 
to  set  the  matter  more  fully  before  such  persons  and,  if  neces- 
sary, take  their  sense  again  upon  the  fuller  information.  The 
Petitioners,  however,  say  frankly  that  that  is  of  no  use,  and  that 
the  result  of  a  new  meeting  would  be  identical  with  that  of  the 
last ;  and  that  being  so,  on  what  pretence  can  I  ignore  the  votes  of 
the  proxies  ? 

In  this  state  of  things,  I  find  the  case  reduced  to  this :  there  is 
-  a  majority  of  the  company  adverse  to  litigation.  I  cannot  say  even 
that  they  are  unwise,  for  they  may  know  better  than  I  do  what 
the  result  of  litigation,  even  if  apparently  successful,  may  be ;  as, 
for  instance,  what  may  be  the  solvency  of  the  persons  against 
whom  they  might  recover.  It  would  come  to  this :  that  if  I  were  to 
make  the  order  sought,  I  should  be  depriving  the  company  of  all 
benefit  intended  for  them  by  the  Legislature,  M'hen  it  bestowed  on 
companies  the  power  of  voluntary  winding-up,  and  I  should  be 
continually  having  cases  of  persons  dissatisfied  with  some  part 
of  the  conduct  of  a  voluntary  winding-up,  presenting  Petitions  to 
have  their  views  carried  out  instead  of  those  of  the  majority ;  I 
should  have  all  the  questions  raised  on  this  Petition  again  con- 
tested at  Chambers  at  great  expense,  and  I  should  ultimately  he 
forcing  on  a  litigation  at  vast  expense  to  the  company  against  the 
wishes  of  a  majority ;  whereas,  by  abstaining  from  interference,  I 
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V.-O.  W.     throw  no  obstacle  in  the  way  of  the  Petitioners  prosecuting  any 

1865        litigation  they  may  think  right  at  their  own  risk ;  I  only  throw  on 

LoHDOKAXD  them  the  risk  of  such  litigation;  they  may  file  their  bill,  and  my 

jOik^ht'oo.  '^fiis*^!  ^o  make  an  order  on  this  Petition  will  in  no  way  prevent 

their  doing  so. 

As  to  the  case  against  the  directors,  that  may  probably  be  met 
even  without  bill,  by  the  138th  section ;  as  to  the  case  against  persons 
outside  the  company,  a  bill  will  probably  be  necessary,  and  this 
may  be  so,  also,  as  to  the  case  of  the  discount  brokers  for  matten 
not  charged  against  them  qua  directors,  which,  perhaps,  may  not 
be  met  by  the  138th  section,  but  any  litigation  must  be,  if  nnsuc- 
oessful,  at  the  risk  of  the  Petitioners. 

Petition  dismissed  without  prejudice  to  the  Petitioners  filing  a 
a  bill 


V.<).  W.  In  re  RAWLINS'  ESTATK 

J^  Leases  and  Sales  of  Settled  Estates  Ads  (19  &  20  Vict,  c  20,  88. 2, 5; 

2>^^8.  21  &  22  Vict,  c.  77,  s.  5,)^Surrender^Be8t  Bent. 

Section  2  of  the  Leases  and  Sales  <f  Settled  Estates  Act^  requiring  the  W 
rent  to  be  reserved,  is  modified  by  section  5  of  the  same  Act  extended  by 
section  6  of  the  amended  Act,  which  allow  the  Court  to  permit  the  sarrendor 
of  existing  leases  and  the  grant  of  new  leases  of  the  property  surrendered. 

The  best  rent  means  the  best  that  under  all  the  circumstances  can  reasoi- 
ably  be  had,  taking  into  account  the  value  of  the  lease  surrendered. 

X  HIS  was  a  Petition  under  the  Leases  and  Sales  Ad,  and  also 
under  Lord  St  Leonards  Act  (22  &  23  Vic.  c.  35,  s.  30)  for  the 
advice  and  direction  of  the  Court.  The  advice  of  the  Court  vas 
asked  whether  the  Petitioners,  as  trustees  of  a  will,  ought  to  make 
or  concur  in  an  application  to  the  Inclosure  Commissioners  for  an 
exchange  of  some  of  the  settled  property  for  other  property 
adjoining  it,  so  as  to  rectify  the  boundaries  of  both  properties;  and 
the  sanction  of  the  Court  was  sought  under  the  Leases  and  Scdes 
Acts  to  the  proposed  surrender  of  a  lease  subsisting  in  the  settled 
property,  and  the  grant  of  a  new  lease  thereof,  on  terms  whici 
were  set  out  in  the  Petition.  ^ 

It  appeared   that   the   rent    proposed  was  adequate,   taking 


TOLL]  EQUTTT  CASES.  287 

into  ooDgideratioii  the  value  surrendered,  of  the  subsisting  lease ;     V.-O.  W. 
but  that  if  the  property  were  treated  as  actually  in  possession,  a        1865 


letter  lent  might  be  obtained.  Bawuhb* 

Estate. 

Mr.  Bmn,  on  the  port  of  the  Petitioners,  referred  to  the  2nd 

section  and  the  5th  section  of  the  Leases  and  Sales  Act  (19  &  20 

Vic.c.120),  and  to  the  5th  section  .of  the  Amendment  Act  (21  &  22 

Tic,  c  77.  B.  5),  and  noticed  a  doubt  which  had  been  suggested  (1), 

whether  the  best  rent  must  not  be  reserved,  independent  of  the 

snpposed  value  of  the  surrender,  since  if  value  was  allowed  for  the 

surrender,  \t  might  be  held  to  be  in  the  nature  of  a  fine  or  fore- 

p%  and  vitiate  the  lease. 

Mr.  BoU,  Q.C.,  Mr.  James,  Q.C.,  Mr.  Oiffard,  Q.C.,  and  Mr. 
Bagskatpey  appeared  for  different  respondents,  and  submitted  the 
question  to  the  C!ourt. 

Sm  W.  Page  Wood,  V.C.  :— 

Aj9  to  the  surrender,  I  do  not  think  the  Act  compels  me  so 
to  require  the  best  rent,  that  the  surrender  must  be  made  for 
nothing.  To  give  it  such  a  construction  must  practically 
It  to  refuse  the  exercise  of  the  power  deliberately  conferred 
i'V  the  Legislature,  since  no  one  could  be  expected  to  consent 
to  the  surrender  <^  a  subsisting  lease,  which  mi^t  be  valuable, 
without  receiving  any  consideration  for  such  surrender.  The 
('<mii  in  sanctioning  a  lease  under  these  Acts  must  look  to  all 
tlie  ciicumstanoes,  and  see  that  on  the  whole  the  best  terms  are 
luade  for  the  benefit  of  the  persons  interested  under  the  settle- 
inent,  which  can  reasonably  be  had,  whether  by  means  of  obtain- 
h^  a  surrender  or  otherwise.  It  might  well  be  that  without  a 
^iirrender  it  might  not  be  possible  to  obtain  so  good  a  rent  on  the 
vhole.  I  think,  therefore,  the  C!ourt  may  take  into  consideration 
the  Talne  of  the  lease  surrendered  in  determining  the  question  of 
the  amount  of  rent  to  be  required. 

(1)  This  doabt  is  suggested  in  Mr.  DavidwrCt  Conveyancing,  8rd  ed.,  vol. 

»i.p.430. 


i 
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v.^.w.  In  re  GREEN'S  SETTLEMENT. 


1865 
Dec  18. 


Fremmptian — Survivorship — Ofit«  prdba/ndi-^Ntxi  <f  Kiru 

Persons  claim mg  property  as  ucxt  of  kin  to  a  deoeaaed  intestate,  and 
shewing  their  kindred,  arc  entitle  in  the  absence  of  evidence  that  a  person 
now  dead  and  nearer  of  kin  to  the  intestate  survived  him.  The  onus  rests 
on  those  cUiming  through  a  deceased  nearer  of  kin  to  the  intestate,  to  shew 
that  such  deceased  survived  the  intestate. 

1  HIS  was  a  Petition  by  the  mother,  brothers,  and  sisters,  of  imanfe 
GreeUy  deceased,  as  her  next  of  kin,  for  the  payment  to  tbem  of 
moneys  paid  into  Court  by  the  trustees  of  her  marriage  settlement 
The  trusts  of  the  settlement  were  the  ordinary  trusts  for  the  wfe 
for  her  life,  with  remainder  to  the  husband  for  his  life,  with  re- 
mainder to  the  children,  in  default  of  appointment,  who  sliould 
attain  twenty-one,  or  marry,  with  remainder  in  default  of  chil- 
dren, who  should  attain  vested  interests,  to  the  wife  absolutely 
if  she  survived  her  husband. 

There  was  one  child  of  the  marriage,  who  was,  at  the  time 
when  the  events  next  stated  happened,  an  infant  of  about  eight 
months  old. 

On  the  3rd  of  June,  1857,  Mr.  and  Mrs.  Oreeny  with  their  inflmt 
child,  w^re  in  India  when  the  mutiny  broke  out  there.  Mr.  Grm 
*^  .  was  immediately  murdered ;  on  the  same  day  Mrs.  Green,  escape! 

into  the  bush  and  was  afterwards  heard  of,  and  a  letter  from  her 
written  while  in  the  bush  was  produced.     She,  however,  was  un 
the  16th  of  November  follo\n'ng,  captured  by  the  mutineers  aii'l 
murdered.   The  native  nurse  and  child  had  also  on  the  3rd  of  Jtm*' 
escaped  from  the  house  in  which  Mr.  and  Mrs.  Oreen  resided,  bit 
by  a  different  way  from  that  by  which  Mrs.  Oreen  had  escaiiefl. 
and  had  never  since  been  distinctly  heard  of.    There  was  evidence 
that  a  lady  known  to  Mrs.  Oreen  had  heard  a  native  woman  whom 
she  believed  to  be  the  nurse,  but  could  not  positively  identify  as 
such,  state  that  the  child  had  been  on  the  7th  of  June  taken  by 
the  mutineers,  and  that  she  could  not  tell  what  they  had  done  with 
it.    In  this  condition  of  the  evidence,  seven  years  having  rnvm^ 
than  elapsed  since  any  tidings  of  the  child  had  been  received,  the 


Sbttlkiceht. 


\OLl]  EQUITY  CASES.  .^  289 

Tetitk^  was  presented.    It  was  opposed  on  the  part  of  Mr.  OreetCs     V.-0.  W. 
brothers  and  sisters,  or  such  of  them  as  were  alive,  and  the  repre-        1865 
Bentatiyes  of  some  of  them  who  were  dead.    One  of  the  respondents      Gbeen'8 
had  taken  out  administration  to  the  in&nt  child. 

Hr.  Diekinson,  on  the  part  of  the  Petitioners,  argued  that  it  was 
shewn  that  his  clients  were  next  of  kin  to  Mrs.  Qreen,  unless  the 
child  outliyed  her,  and  the  respondents,  who  objected  to  his  title, 
must  flhew  a  better ;  Underwood  v.  Wing  (1).  They  claimed  through 
the  infant  child  of  Mr.  and  Mrs.  Qreen,  and  it  was  incumbent  on 
them  to  shew  that  the  person  through  whom  they  claimed  was 
himself  entitled,  which  they  had  not  done ;  they  must  for  such  a 
porpose  prove  that  the  child  survived  its  mother,  and  all  the  evi- 
dence there  was,  tended  the  other  way.  There  was  no  presumption 
of  law  when  the  child  died,  though  there  was  a  presumption  that 
it  was  now  dead ;  Nepean  v.  Doe  (2). 

Mr.  Druce,  for  the  trustees,  took  no  part  in  the  argument. 

Mr.  G,  N.  CM,  for  the  living  brothers  and  sisters  of  Mr.  Qreen 
&tid  representatives  of  deceased  brothers  and  sisters,  contended 
that  the  onus  of  proving  that  the  Petitioners  were  next  of  kin  to 
Mrs.  Green  at  the  time  of  her  death  lay  on  the  Petitioners  solely,  and 
that  to  do  that  they  must  shew  that  the  child,  whose  existence 
«as  proved  shortly  before  the  mother's  death,  had  died  in  the 
mother's  life.    This  there  was  not  a  tittle  of  evidence  to  shew. 

Sm  W.  Page  Wood,  V.C.  :— 

I  think  the  rule  which  the  Court  should  follow  in  this  case  is 
^logous  to  that  laid  down  in  Underwood  v.  Wing.  The  whole 
^iiestion  is  on  whom  is  the  onus  of  proof  thrown.  The  lady  on  the 
de?olution  of  whose  estate  the  question  arises  is  shewn  to  have 
<iied  on  the  16th  of  November;  her  husband  is  shewn  to  have  died 
"^oie  her ;  a  number  of  persons  claim  as  her  relatives,  and  prove 
their  kindred  within  a  certain  degree ;  and,  so  far  as  now  appears, 
there  is  no  one  nearer  in  kindred.  On  the  other  hand  the  repre- 
sentative of  another  person  claims  the  property  also,  and  shews  that 
the  person  through  whom  he  claims  was  nearer  of  kin  than  the 

(1)  4  D.  M.  &  G.  633.  (2)  2  M.  &  W.  894,  913 ;  2  Sm.  L.C.  476. 
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V.-O.  W.     Petitioners,  and  would  have  been  entitled,  if  he  survived  his  mother ; 

1865       but  a  person  claiming  under  such  a  title  must  go  further  and  must 

GBmr's     ^^^^  ^^*  ^"^y  ^^^  *^®  person  through  whom  he  claims  would 

Sbttlembht.  have  been  entitled  if  he  survived,  but  that  he  actually  was  entitled, 

or,  in  other  words,  that  he  did  survive.    I  am  of  opinion  also  that 

in  this  case  there  was  some  evidence  to  go  to  a  jury  that  the  child 

died  in  the  mother's  life ;  the  letter  of  Mrs.  Chreen  shews  that  at 

the  time  it  was  written  the  child,  an  infant  in  arms,  was  separated 

from  its  father  and  mother,  and  was  in  the  hands  of  a  native  female 

nurse  in  a  time  and  place  when  and  where  it  was  most  improbable 

that  it  should  escape  destruction.    But  I  do  not  rest  my  decision 

on  this  evidence,  I  prefer  to  rely  on  the  grounds  which  I  have  before 

stated. 


v.-c.  w.  In  Be  WYNDH AITS  TRUSTS. 


1865 
Dee.  18. 


Fa?— «  Perwnal  Representative  *— "  I$me  "^—AfUrHxequired  Property. 

Gift  to  daughters  for  life,  with  remainder  to  the  child  or  childrai  d  mcfa 
daughters,  as  they  should  appoint ;  in  default  of  appointment^  equally.   And 
'  on  the  death  of  such  of  the  said  daughters  after  attaining  the  age  of  twenty- 
one  years  as  should  die  without  issue,  her  share  to  be  paid  to  her  perui^ 
representative  :— 

Held,  that  "  issue  "  meant  issue  who  would  be  entitled  under  the  fonnet 
gift,  t.  e.,  children.  **  Personal  representative "  meant  executor  or  adminu^ 
trator. 

The  husband  of  one  of  the  daughters,  after  the  death  of  the  testatrix,  by 
postnuptial  deed  covenanted  with  a  trustee  that  all  the  real  and  persoDil 
property  which  might  thereafter  at  any  time  during  the  joint  lives  of 
himself  and  his  wife  devolve  on  her,  should  be  held  and  disposed  of  by  her 
as  her  separate  property,  notwithstanding  coverture : — 

Held,  that  the  before-mentioned  property,  on  the  wife's  death  without  chil- 
dren, was  not  subject  to  the  covenant,  and  did  not  pass  by  her  will,  but  went  to 
her  husband  as  general  administrator.  Qrafftey  v.  Eumjxtge  (1),  distinguished 

LmTTTIA  WYNDHAM,  by  her  will,  dated  the  6th  of 
January,  1832,  appointed  a  sum  of  £36,000,  out  of  property 
over  which  she  had  a  power  of  appointment,  to  trustees,  upon 
trust  for  her  six  daughters,  LadUia  Codrington,  Mary  Ann  Bigg^ 
L<miM  Elizabeth  Knaiehbull,  Ella  Wyndham,  Oharhtte  Wyndham, 

(1)  1  Beav.  46. 
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and  Henrietta  Sophia  PatietU,  for  their  separate  use  respectively     V.-O.  W. 

for  life,  and  after  the  death  of  each  in  trust,  as  to  her  share  to  pay        1865 

the  principal  thereof  to  or  for  the  use  of  the  child  or  children  of  Wtkdbah's 

such  daughter  in  such  manner  as  she  should  by  deed  or  will      ^"^"^ 

appoint;  and  in  default  of  such  appointment,  to  her  child  or 

children,  if  more  than  one,  in  equal  shares  absolutely.    '*  And  on 

the  death  of  such  of  her  said  daughters  after  attaining  the  age  of 

twenty-one  years,  as  should  die  without  issue,  her  share  to  he  paid 

to  her  personal  representative  f*  but  if  any  of  her  daughters  should 

die  under  age  without  having  been  married,  then  she  gave  and 

appointed  the  shares  of  all  such  as  should  die,  as  well  accruing  as 

original  shares,  to  the  survivors  or  survivor  of  the  said  daughters, 

in  like  manner  as  she  had  thereinbefore  given  them  their  shares 

of  the  said  £36,000.    And  she  gave  all  the  residue  of  the  property 

subject  to  the  power,  to  and  amongst  her  five  younger  sons  and 

her  said  six  daughters,  equally,  share  and  sfalire  alike. 

^    She  died  on  the  7th  of  December,  1837,  leaving  six  sons  and  the 

six  daughters  above  named. 

The  question  for  decision  arose  as  to  the  share  of  Henrietta 
Sophia  Patient,  who  died  on  the  1st  of  September,  1862,  without 
ever  having  had  issue,  but  having  attained  the  t^ge  of  twenty-one. 
Her  share  had  been  paid  into  Court  under  the  following  circum- 
stances. 

By  an  indenture,  dated  the  30th  of  December,  1854,  made 
between  Ambrose  Patient,  the  husband  of  Henrietta  Sophia  Patient, 
of  the  one  part,  and  William  Wyndham  her  father,  and  herself,  of 
the  other  part,  Ambrose  Patient  covenanted  with  WiUiam  Wynd- 
ham that  all  the  clothes,  jewels,  and  other  effects  which  belonged 
to  Mrs.  Patient  before  her  marriage  or  which  were  at  the  date  of 
the  indenture  now  in  statement,  used  by  her,  or  reputed  to  belong 
to  her,  and  all  other  real  and  personal  estate  and  effects  which 
should  or  might  at  any  time  thereafter  during  the  joint  lives  of 
her  said  husband  and  herself  descend,  devolve  upon,  or  be  given, 
devised  or  bequeathed  to,  or  in  trust  for  her,  should  and  might 
be  absolutely  held  and  enjoyed  and  be  disposed  of  by  her  for  her 
sole  and  separate  use,  as  she,  notwithstanding  her  coverture,  should 
think  fit. 

Mrs.  Patient  made  her  will,  dated  the  14th  of  October,  1861,  and 

U2  2 
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V.-O.  W.     thereby  after  appointing  other  moneys,  over  which  she  had  power, 
1865       and  reciting  the  above  indenture,  gave  all  the  residue  of  her  estate, 
WTMBBAif'fl    ^^^^  which  she  had  any  control  or  disposing  power,  to  her  brother, 
Trcttb.      Charles  Henry  Wyndham^  whom  she  appointed  executor. 

Probate  of  the  will  was  granted  to  the  said  Charles  Eenry 
Wyndham,  limited  to  the  property  subject  to  Mrs.Pa^tcnf«  seyeral 
powers  of  appointment  and  appointed  by  her  accordingly. 
Administration  cseteronim  was  granted  to  Anibroae  Patierd. 
On  the  5th  of  March,  1865,  Mrs.  Patiene$  share  in  the  £36,0(K) 
appointed  by  the  will  of  Laetitia  WyndAam,  was  paid  into  Court 
under  the  Trustees'  Belief  Ad. 

A  Petition  was  presented  by  Ambrose  PafierU,  and  some  incum- 
brancers claiming  under  him,  praying  for  payment  of  the  fond  in 
Court  to  the  Petitioners. 

The  prayer  of  the  Petition  was  contested  by  the  executor  cf 
Mrs.  Patient  under  the  limited  probate. 

Mr.  BoUy  Q.C.,  and  Mr.  Wiekens,  for  the  Petitioner : — 

The  gift  to  the  "  personal  representative"  was  not  too  remote, 
for  in  the  preceding  words  "  on  the  death  of  such  of  my  daughters' 
after  attaining  the  age  of  twenty-one  years  as  shall  die  without 
issue,"  the  word  "  issue  "  must  be  b'mited  by  the  preceding  gift,  to 
issue  who  would  be  entitled  to  take  under  that  gift  Prior  on 
Issue  (p.  180),  Pride  v.  Fooks,  per  Turner,  L.J.  (1),  Hedges  v.  Ear- 
pur  (2),  Be  Crawford: s  Trust,  per  Kindersley,  V.C.  (3),  Chapman  t.| 
Chapman  (4),  Dixon  v.  Diaum  (5).  J 

The  words  "  personal  representative "  must  be  taken  in  thei 
usual  and  proper  sense.  The  cases  in  which  a  different  constnictid 
has  been  given  were  all  cases  in  which  there  was  an  inconpatl 
bility  in  the  form  of  the  gift  with  the  character  of  representatioi 
as,  for  instance,  where  words  of  severance,  such  as  **  personal  repH 
sentatives  share  and  share  alike,"  or  the  like^  were  introducd 
Palin  V.  HUls  (6),  King  v.  Cleavdand  (7). 

Mr.  Charles  HaU,  for  the  trustees  of  the  will. 

(1)  3  De.  G.  &  J.  280.  (5)  24  Beav.  129. 

(2)  3  De.  G.  &  J.  129.  (6)  1  M.  &  K.  470. 

(3)  2  Drew.  234.  (7)  4  De.  G.  &  J.  477. 

(4)  33  Beav.  556. 
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Mr.  Fnding,  for  some  of  the  residuary  legatees  and  of  the  next     V-O.  W. 
of  kin,  did  not  oppose.  1865 


Wtmbham's 
Mr.£B.  TumeripT  others  of  the  next  of  kin  and  residuary  legatees      TBuarra. 

and  also  for  Charles  Henry  Wyndham,  the  executor  under  the 
limited  probate  of  Mrs.  Patienfs  will,  submitted  the  case  of  the  next 
of  b'n  and  residuary  legatees  to  the  Court,  and  in  &YOur  of  the  next 
of  kin  cited  Bclbinson  v.  Smith  (1) ;  and  he  referred  also  to  SmUh  v. 
BamAy  (2),  and  Be  Rushes  (3).      He  contended  that  "  personal 
repiesen&tiTe"  meant  the  limited  executor:    Qrafftey  v.  Hum- 
foge  (4).    The  only  words  which  seemed  to  contradict  this  con- 
tention were  the  words  in  the  deed  of  the  30th  of  December,  ISM, 
limiting  the  property  which  was  thereby  settled  to  Mrs.  PcUienfa 
separate  use,  to  real  and  personal  property,  which  might  thereafter 
daring  the  joint  lives  of  Mr.  and  Mrs.  Patient  descend,  devolve 
upon,  or  be  given,  &c.,  to  her.    In  the  case  of  Grafftey  v.  Humpage, 
the  words  were  very  similar,  and  it  was  there  held,  that  the  right, 
which  did  not  ripen  tiU  the  death  of  the  wife,  accrued  by  the 
coverture. 

Sir  W.  Page  Wood,  V.C.:— 

Tiro  of  the  points  raised  in  this  case  seem  to  me  concluded  by 
authority.  In  the  first  place,  where  there  is  a  devise  to  children  of 
^e  first  taker,  and  then  a  gift  over  on  the  death  of  such  first 
taker,  "without  issue,"  the  word  issue  is  confined  to  issue  who 
could  take  under  the  former  limitation,  and  the  reason  of  this 
^e  is  well  expreraed  by  the  Lord  Justice  Turner  in  the  case  dted 
of  Pride  v.  Fooka.  It  seems  also  well  settled  that  the  words 
"personal  representative"  must,  in  the  absence  of  other  con- 
trolling words,  which  do  not  appear  in  this  case,  be  taken  to  mean 
peiBon  claiming  as  executor  or  administrator.  Some  difficulty, 
Wever,  'arises  in  this  case,  as  between  the  executor  of  Mrs. 
Pdierd,  under  her  testamentary  appointment,  and  the  Petitioner, 
3fr.  Paiienij  as  her  general  admim'strator. 

The  case  of  Qrafftey  v.  Evmpage,  relied  on  by  Mr.  Tv/mer  in 
rapport  of  the  claim  of  the  executor,  is,  however,  distinguishable 

(1)  6  Sim.  47.  (3)  4  Giflf.  432. 

(2)  2  ColL  728.  (4)  1  Beav.  46. 
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y.-C.  W.     in  what  seem  to  me  material  points  from  the  present  case;  it  vas 
]S^5       a  case  of  ante-nuptial  settlement,  and  the  apparent  intention  of 
WTm>HAM*B   the  settlement  was  to  give  all  futiire  property  which  should 
accrue  to  the  wife,  or  in  her  right,  to  her  disposal ;  and  Lord  Lang- 
dale,  admitting  the  difficulty  thrown  in  his  way  by  the  words  in 
that  case,  which  were,  "in  case  the  intended  wife,  or  the  husband 
in  her  right,  should  at  any  time  or  times  thereafter,  during  the 
said  coyerture,  succeed  to  the  possession  of,  or  acquire  any  pro- 
perty," thought  the  effect  of  those  words  might  be  obviated  by 
the  construction  which  he  suggested,  that  the  inchoate  right  vested 
in  the  husband  by  the  coverture,  continued  during  the  coverture, 
and  was  only  completed  by  the  death  of  the  wife  into  a  possessory 
right,  which  must  have  relation  to  the  inchoate  right    In  the 
present  case  this  principle  is  inapplicable,  for  the  deed  of  December, 
1854,  refers  only  to  property  which  should  thereafter  devolve  on 
the  wife  during  the  joint  lives  of  the  husband  and  wife;  it  couU 
not  have  been  intended  to  refer  to  any  prbf)erty  in  right  of  the 
wife,  which  had  already  devolved ;  for  if  so,  such  property  might 
have  been  already  spent  by  the  husban^.    All  the  interest  which 
the  husband  obtained  in  the  present  case  accrued  after  the  deter- 
mination of  the  joint  lives,  if  we  exclude  the  inchoate  right  to  take 
administration,  which  had  accrued  before  |lie  date  of  the  deed  o( 
1854,  and  which,  therefore,  could  not  have  been  intended  to  pass 
by  that  deed.    The  power  to  devise,  given  to  Mrs.  Patierd  by  that 
deed,  was  limited  to  property  acquired  after  the  date  of  the  deed 
and  during  the  joint  lives.    This  is  not  property  which 'can  &U 
under  that  designation,  and  is  therefore  excluded  from  the  power. 
The  Petitioner  is  therefore,  on  the  true  oonstruction  of  the  will  of 
Mrs.  Wyndham,  entitled,  as  the  personal  representative  of  His. 
Patienif  to  the  trust  fund  in  Court. 
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In  re  HUNTER'S  TEUSTS.  v.43.  w. 

JFaj—  Vesiing^Surtnvon— 'Period  <f  Distribution — Share  hy  rtpreamtation,  J^ 

Nov.  18. 
Testator  directed  his  trustees  to  apply  the  rents  of  a  certain  real  estate         

towards  the  maintenance  and  education  of  his  daughters  (naming  seyen), 

until  his  youngest  daughter  should  attain  twenty-one.    He  then  direct^  the 

property  to  be  sold  and  the  proceeds  to  be  divided  equally  amongst  his 

daughters,  share  and  share  alike ;  "  but  if  any  of  his  said  daughters  should 

die  bef(»e  his  youngest  daughter  arriyed  at  twenty-one  years,  her  or  their 

ihare  or  shares  to  be  divided  amongst  his  surviving  daughters,  share  and 

share  alike ;  but  if  any  of  his  said  daughters  should  marry  and  die  before  the 

said  youngest  daughter  attained  twenty-one  and  leave  a  child  or  children,  it 

or  they  should  receive  their  mother*s  share  equally  among  them  "  :— 

Eeild^  that  there  were  no  vested  interests  until  the  youngest  daughter 
tttaiued  twenty-one. 

Edd  further,  that  by  the  words  **  mother's  share  "  was  meant  the  share 
which  the  mother  would  have  taken  had  she  survived  the  period  of  distri- 
butioD. 

Anthony  EUNTEB,  by  hia  wUl,  dated  the  11th  of  April, 
1833,  after  making  a  contingent  bequest  to  his  daughters,  Anne, 
SisMh,  Margaret,  Mary,  Isabdla,  Alice,  and  Sarah,  gave  and 
bequeathed  the  remainder  of  his  personal  estate,  after  payment 
of  debts,  &c^  to  two  trustees  upon  certain  trusts.  He  then  devised 
two  estates  in  the  parish  of  Baven$t<medale,  in  trust,  for  the  use  and 
purpose  thereinafter  mentioned.  He  directed  his  trustees  to  receive 
the  leftts  and  profits  of  the  said  estates  every  year  until  his 
youngest  daughter  should  attain  the  age  of  twenty-one  years,  to 
^  applied  tatvards  the  maintenance  and  education  of  his  said 
daughters  until  his  youngest  daughter  should  attain  the  age  of 
tventy-one  years.  He  then  ordered  and  directed  that  his  trustees 
fihoold  sell  the  two  estates,  and  that  the  moneys  arising  firom  said 
sale  or  sales,  after  paying  all  necessary  expenses,  should  be  equally 
divided  amongst  his  daughters  share  and  share  alike ;  **  and  if  any 
of  hi$  $aid  daughier$  should  die  hefare  his  youngest  daughter 
arrived  at  twenty-one  years,  her  or  their  share  or  shares  to  be 
divided  amongst  his  surviving  daughters,  share  and  share  alike ; 
but  if  any  of  his  said  daughters  should  marry  and  die  before  the 
said  youngest  daughter  attained  the  age  of  twenty-one,  and  leave  a 
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V.-O.  W.     child  or  children,  he  ordered  that  it  or  they  should  receive  their 

1865       mother's  share  equally  among  them." 
Hunter's        ^^  testator  died  shortly  after  the  date  of  the  will,  leamg  his 
said  seven  daughters  surviving.    Sarah  Bunier,  the  youngest 
daughter,  attained  twenty-one  on  the  5th  of  Decemher,  1848.   In 
the  meantime  four  of  the  daughters  had  died. 

Anne  married  Henry  EgHn^  and  died  on  the  2nd  of  October, 
1839,  without  having  any  issue. 

Mizdheth  died  on  the  2dth  of  October,  1836,  a  spinster. 

Isabella  died  on  the  20th  of  March,  1846,  also  a  spinster. 

Margaret  married  Thomas  Dent,  and  died  on  the  11th  of 
February,  1844,  leaving  one  child,  Stephen  Dent,  surviving  her. 

Of  the  two  remaining  daughters  who  survived  the  period  of 
distribution,  AUce  mcuried  Anthony  Dawson,  and  was  now  a  widow; 
and  Mary,  in  the  year  1851,  married  John  KneiVsiubb,  upon  which 
occasion  her  fourth  was  put  into  settlement. 

Sarah  Htmter,  the  youngest  daughter,  in  1852,  married  James 
Knewstvhb,  and  her  share  also  was  settled. 

Stephen  Dent  attained  twenty-one,  and  died  in  May,  1863, 
leaving  his  father,  Thomas  Dent,  his  only  ne^t  of  kin. 

The  Petitioners  were  the  trustees  of  the  marriage  settlements  of 
Mary  and  Sarah  KnewstM;  and -the  contest  that  arose  was  be- 
tween them  and  the  representatives  of  the  three  daughters  who 
had  died  without  issue  before  the  period  of  distribution. 

The  first  question  was,  whether  the  survivors,  from  time  to  time, 
of  daughters  dying  without  issue  before  the  period  of  distrftution, 
took  vested  interests  in  the  shares  accruing  to  them  by  such  deaths 
respectively ;  or  whether  nothing  vested  until  the  youngest 
daughter  attained  twenty-one  ? 

The  second  question  was,  what  was  meant  by  the  words  "their 
mother's  share  T 

Mr.  Dickinson,  for  the  Petitioners  :— 

The  only  gift  of  the  corpus  of  the  estate  was  to  be  found  in  the 
direction  of  what  was  to  be  done  with  the  proceeds  of  the  sale,  and 
this  was  not  to  take  place  till  the  youngest  daughter  should  attain 
twenty-one.'  Hence  there  was  nothing  to  shew  that  any  daughter 
was  to  take  anything  before  the  youngest  attained  twenty-one. 
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Upon  the  words  of  the  'will  simply,  the  subject  which  was  most     V.-C.  W. 
present  to  the  mind  of  the  testator  as  to  the  period  6f  survivorship,        1865 
was  the  coming  of  age  of  his  youngest  daughter.    If  it  were  held    Hthter's 
that  all  the  accrued  shares  vested  before  the  period  of  distribu- 
tion, the  absurdity  would  follow  that  whilst  the  representatives 
of  the  first  daughter  who  died  would  take  nothing,  those  of 
the  second  would  take  a  small,  fraction,  those  of  the  third  a 
large  fraction,  and  so  on ;  whereas  there  was  no  reason  to  believe 
the  testator  intended  there  should  be  any  inequality   between 
them.    Moreoyer,  the  final  division  would  have  to  be  in  210ths, 
instead  of  in  seyenths,  which  was  inconvenient. 

Prior  to  the  decision  in  Grippe  v.  WotcoU,  (1)  the  law  was  in 
fayour  of  vesting  before  the  period  of  distribution ;  but  that  case 
altered  the  current  of  the  decisions.  It  had  been  followed  by 
Forfey  V.  Richardson  (2). 

As  to  the  share  of  Stephen  Deni,  it  could  not'  have  been  the  in- 
tention of  the  testator  that  he  should  take  nothing.  The  words 
"mother's  share"  must  be  held  to  mean  the  share  originally  given 
to  the  nx)ther,  namely,  one-seventh. 

Mr.  Northy  for  the  representatives  of  the  infant  son. 

Mr.  /.  W.  Chiiiy,  appearing  for  the  trustees,  the  Vice-Chancellor 
appointed  him  to  represent  the  estates  of  the  three  daughters  who 
had  died  without  issue  before  the  5th  of  December,  1848,  and  who 
had  no  legal  personal  representatives. 

He  accordingly  submitted  that  the  survivorship  was  intended 
by  the  testator  to  be  a  survivorship  amongst  all  his  daughters 
inter  $e ;  White  v.  Baker  (3).  The  words  "  if  any  of  my  said 
daughters  shall  die  before  my  youngest  daughter  arrives  at 
twenty-one "  had  reference  not  to  death  generally,  but  to  death 
in  the  testator's  lifetime. 

Sib  W.  Page  Wood,  V.C.  :— 

I  think  the  testator's  meaning  is  sufficiently  apparent,  because 
the  scheme  of  his  will  is  this.    He  does  not  intend  that  any 
division  shall  take  place  before  his  youngest  daughter  attains 
(1)  4  Mad<L  15.  (2)  8  De  G.  M.  &  G.  126. 

(3)  2  D.  F.  &  J.  55. 
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y.-GW.     twenty-one.    Notwithstanding  the  principle  laid  down  by  Sir  fF. 
1865       OrarUf  in  the  case  of  Hanson  v.  Grraham  (4),  there  can  be  no  Tested 
HuiiTiR*s     interest  in  this  case,  because  the  income  is  given  as  a  common 
fund   towards    maintenance    and   education;    and  he  postpones 
altogether  any  division  of  the  property  until  his  youngest  daughter 
attains  twenty-one. 

[His  Honour  read  the  provisions  of  the  wilL] 

I  think  the  clear  meaning  of  the  words  **  surviving  daughters ' 
is,  that  if  any  daughters  are  found  in  esse  at  the  time  when  the 
distribution  is  to  take  place,  then  the  share  or  shares  of  one 
daughter,  or  of  two  or  more  daughters  who  may  have  died  without 
leaving  issue,  all  are  to  go  over  among  the  surviving  daughters. 

Then  the  testator  proceeds  to  provide  for  the  case  of  any  of  his 
daughters  marrying  and  dying  leaving  issue  before  his  yonngest 
daughter  attains  twenty-one. 

[His  Honour  read  the  clause.] 

No  doubt  here,  if  anywhere,  some  difficulty  arises.  Mr.Ptcltn- 
son  says  you  must,  take  the  property  as  divisible  into  sevenths, 
and  then  says  that  one  of  those  sevenths  is  the  ascertained  share  of 
any  daughter  dying  before  the  youngest  attains  twenty-oue,  bo 
that  the  child  of  that  daughter  is  only  to  have  one-seventh,  leav- 
ing the  rest  to  be  divided  amongst  the  three  survivors.  But  I 
think  the  testator's  meaning  was  this:  he  directs  payment  at  a 
certain  period  amongst  all  his  daughters,  if  alive ;  if  not,  then 
amongst  his  surviving  daughters,  share  and  share  alike,  regard 
being  had  to  this,  that  if  any  daughter  dies  leaving  a  chUd,  that 
child  is  to  have  the  ^  mothers'*  share,  by  which  I  understand  the 
share  which  the  mother  would  have  received  had  she  been  alive. 
That  being  so,  the  representatives  of  the  child  in  this  instance  are 
entitled  to  one-fourth.  The  case  of  White  v.  Bilker  appears  to 
have  turned  wholly  on  the  particular  language  of  the  will.  Not 
only  did  the  words  '^  executors,  administrators,  and  assigns  "  oocur, 
but  the  intention  of  the  testator  seems  to  have  been  to  give 
vested  interests.  All  these  cases  must  depend  upon  the  particular 
wording  in  each  instance,  and  in  this  will  the  language  is  very 
peculiar. 

I  think  there  was  no  gift  until  the  period  of  distribution;  and 
(1)  6  Ves.  249. 
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the  only  possible  doubt  would  be  whether  it  is  correct  to  give     Y.-a  w. 
cme-fourth  to  the  child,  with  the  three  surriying  daughters.    But        1S65 
any  other  construction  would,  I  think,  be  irreconcilable  with  the     Hmrm's 
intention,  which  seems  to  have  been  to  put  a  child  by  representa- 
tion in  no  worse  position  than  the  mother  would  have  been  had 
she  Burviyed. 
Declare  that  the  fund  is  diyisible  in  fourths. 
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LEATHER  CLOTH  COMPANY  v.  HIESCHFTELD.  v.^.w. 

1865 
Caim^  Act  (21  &  22  ViU.  c.  27)— Iftww^r*  of  Damage-^Trude  Mark—  Onut  ,^y^ 

probandi.  jf^v.  15. 

On  an  rnqmry  whether  any  and  what  damage  has  aocroed  to  the  PlaiQtiffs 
from  the  nnlawful  use  by  the  Defendant  of  their  trade-mark,  the  onna  lies  on 
the  Plaintiffs  of  proving  some  special  damage  by  loss  of  custom  or  otherwise, 
and  it  will  not  be  intended  in  the  absence  of  evidence  that  the  amount  of 
goods  sold  by  the  Defendant  mider  the  fraudulent  trade-mark  would  have 
been  sold  by  the  Plaintiffs  but  for  the  Defendant's  unlawful  use  of  the  Plain- 
tifiis'  mark. 

IHE  bill  in  this  cause  had  been  filed  to  restrain  the  infringement 
of  the  Plaintiffs'  trade-mark^  and  a  decree  had  been  obtained  for 
an  injunction.  A  decree  for  an  account  of  profits  had  been  offered 
by  the  Court,  and  refused  by  the  Plaintiffs,  who  elected  to  take  in 
lieu  thereof  an  inquiry  as  to  damages  arising  &om  the  use  by 
the  Defendants  of  their  trade-mark  (1). 

The  present  application  was  a  summons  adjourned  from  Chambers 
upon  the  inquiry. 

There  was  eyidence  to  prove  that  the  Defendants  manufactured 
several  different  qualities  of  leather  cloth,  and  that  they  had  at 
times  sold  pieces  of  cloth  of  three  qualities  impressed  with  the 
pirated  trade-mark,  but  no  evidence  could  be  obtained  by  the 
Plaintiffs,  or  was  offered  by  the  Defendant,  to  show  on  what 
number  of  pieces  the  mark  had  been  impressed.  There  was 
evidence  to  shew  what  number  of  pieces  of  the  different  qualities 

(1)  After  the  decree  in  this  cause      Plaintiff  had  no  property  in  the  trade- 
bad  heen  obtained,  the  Hooae  of  Lords      mark,  the  subject  of  this  suit 
had  in  aobthcr  suit  decided  that  the 
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V.-O.  W.     was  sold  by  the  Defendant  and  the  profit  made  by  him  on  such 

1865        sales,  and  it  was  shewn  that  the  prices  were  lower  than  those  which 

Leatrbb     nsed  to  be  received  by  the  Plaintiffs  for  the  goods  marked  with 

'^     '    their  marks^  and  that  the  profit  was  less. 

HiBBCHFiELP.      There  was  contest  on  the  evidence  even  on  some  of  these  points, 

but  the  above  seem  to  have  been  the  conclusions  of  &ct  so  fjGu:  as 

they  can  be  supposed  to  have  been  determined. 

Mr.  Dickinson,  for  the  Plaintiffs : — 

As  it  is  shewn  that  the  Defendant  sold  some  pieces  of  each  of  the 
three  qualities  impressed  with  the  Plaintiffs'  marks,  the  onus  is 
thrown  on  him  to  shew  how  many  were  so  impressed,  and  if  he  do 
not,  it  must  be  inferred  that  all  he  has  sold  of  those  quahties 
were  so  impressed.  The  principle  is  that  damage  once  proved 
arising  from  the  wrongful  act  of  the  Defendant,  must,  as  against 
the  wrongdoer,  be  intended  to  be  the  greatest  possible  under  the 
circumstances,  unless  he  shews  the  amount  to  which  it  is  limited : 
Armory  v.  Ddamirie  (1);  The  Duke  qf  Leeds  v.  Amherd  (2); 
Walrndey  v.  Wdmdey  (3). 

[The  Vice-Chancellor  inquired  what  the  Plaintiffs  claimed  as 
the  measure  of  their  damage]. 

The  measure  claimed  is  the  amount  of  profit  which  the  Plaintiffs 
would  have  made  had  the  pieces  of  cloth  sold  by  the  Defendant 
under  the  fraudulent  trade-mark  been  sold  by  the  Plaintiffs. 

[The  Vice-Chancellor  referred  to  the  cases  of  Sykes  v.  Sykes  (4) 
and  Blofidd  v.  Payne  (5) ;  in  the  former,  special  damage  had  been 
proved,  in  the  latter  the  jury,  no  special  damage  having  been 
shewn,  had  found  one  farthing  damages,  and  the  finding  was 
affirmed.] 

In  Blofidd  V.  Payne  it  does  not  appear  on  what  grounds  the  jury 
found  one  farthing  only,  and  the  case  seems  in  no¥n8e  adverse  to 
our  contention,  for  the  motjon  was  not  by  the  Plaintiff  to  set  aside 
the  verdict  as  having  given  too  small  damages,  but  by  the  De- 

(1)  1  Str.  504 ;  1  Sm.  L.  C.  256,  (3)  3  J.  &  Lat.  556. 

4th  ed.  (4)  3  B.  &  C.  541.    6  D.  &  R.  292. 

(2)  20  Bcav.  239.  (5)  4  B.  &  Ad.  410. 
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fendant  to  enter  a  verdict  for  him,  and  on  that  motion  the  finding     V.-C.W. 
was  affirmed  which  only  shewed  that  there  was  damage  intended        1865 
by  the  law  from  a  fraudulent  act  of  the  Defendant  even  where  no     Leathxb 
special  damage  was  proved,  but  was  no  authority  for  holding  that    ^"^  ^* 
special  damage  must  in  every  case  be  proved.  HiBacHFiELa 

Mr.  Locoek  Wetib,  for  the  Defendant,  was  not  called  upon. 

The  Vice-Chancellor  adverted  to  the  strange  position  in  which 
the  case  stood,  owing  to  the  circumstances  mentioned  in  the  foot- 
note, which,  he  said,  would  have  left  him  no  course  had  he  arrived 
at  a  decision  adverse  to  the  Defendant  on  the  present  applica- 
tion, but  to  allow  him  leave  to  appeal  from  the  whole  decree,  and 
continued : — 

In  the  case  as  it  stands,  however,  I  am  not  driven  to  that 
course ;  there  is  fortunately  no  declaration  of  right  in  the  original 
decree,  but  merely  an  inquiry  whether  any  and  what  damage  has 
ttccmed  to  the  Plaintiffs  from  the  Defendant's  use  of  their  trade- 
marks. The  Plaintiffs  had  their  election  to  have  taken  an  account 
of  profits  or  of  what  damages  had  accrued,  and  preferred  the  latter 
alternative ;  they  now  require  the  Court  to  assume  that  they 
would  have  sold  all  the  pieces  of  cloth  which  the  Defendant 
actually  did  sell.  But  how  can  the  Court  assume  that  the  persons 
who  bought  what  the  Plaintiffs  aver  were  inferior  articles  at  an 
inferior  price,  would  necessarily,  if  they  had  not  done  so,  have 
bought  the  superior  articles  at  the  higher  price?  Surely  this 
would  be  an  absurdly  strong  assumption,  and  that  in  the  absence 
of  any  evidence  that  any  of  the  purchasers  had  at  any  time  been 
customers  of  the  Plaintiffs.  But  even  supposing  that  such  an 
assumption  were  possible,  why  is  the  Court  to  assume  that,  even 
if  the  purchasers  would  have  bought  the  higher  priced  article, 
they  would  have  bought  it  of  the  Plaintiffs.  There  were  or  there 
may  have  been  persons  licensed  by  the  Plaintiffs  to  use  their 
trade-mark  and  to  sell  goods  manufactured  by  their  process,  or 
there  may  have  been,  and  doubtless  were,  persons  who  had  pur- 
chased from  the  Plaintiffs,  with  a  view  of  selling  again,  how  can 
the  Court  assume  that  the  supposed  purchasers  would  have  passed 
by  all  these  persons  and  have  purchased  direct  from  the  Plaintiffs? 
Yet  this  is  what  the  Court  is  called  on  to  infer  from  the  mere  fact 
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y.-C.  W.     that  certain  goods  were  sold  by  the  Defendant,  and  that  some  of 

1865        those  goods  were  marked  with  imitations  of  the  Plaintiffs'  marks. 

Lbatbbr     Principle  would  seem  to  determine  that  no  such  assmnption  can 

^^^^  ^'    be  made,  and  that  it  lies  on  the  Plaintiffs  to  prore  some  distinct 

HnaoHWELD.  damage  from  the  use  of  their  trade-mark  by  shewing  loss  of 

custom  or  something  of  that  kind,  which  has  not  been  done  in  tliia 

case.    Authority,  so  far  as  it  goes,  seems  to  be  to  the  same  effect; 

in  Sykea  y.  Sifkes,  special  damage  was  actually  proyed,  and  in  Elih 

field  y.  Payne,  where  it  was  not  proyed,  the  yerdict  was  a  merely 

nominal  one ;  and  though  fraud  was  shewn,  one  farthing  damages 

was  held  to  haye  satisfied  the  requirements  of  the  law.    I  most 

therefore  hold  that  the  Plaintiffs  haye  suffered  no  damage  by  the 

Defendant's  use  of  their  trade-mark. 


Dec  5,  20. 


V..C.W.  DAVENPORT  v.  RTLANDS. 

1865  Injundian^Caims's  Act  (21  &  22  Viet..e.  2iy-Juri$did%<m'-Damagn. 

Where  a  plaintiff  has  succeeded  in  shewing  that  at  the  filing  of  the  bill 
he  was  entitled  to  an  injunction  to  restrain  an  infringement  of  his  patent,  the 
Court  will  not  at  the  hearing  refuse  him  an  inquiry  as  to  damages,  under  Sir 
H.  Caima*  Act,  although  the  patent  has  expired  pending  the  litigation. 

Remarks  on  the  form  of  an  inquiry  as  to  damages  in  cases  of  infringe- 
ment of  a  patent 

1  HIS  was  a  bill  to  restrain  the  infringement  of  the  Plaintifis* 
patent  for  the  manufacture  of  chenille.  The  case  made  was  that 
the  Defendant  had  been  in  the  habit  of  importing  from  abroad, 
and  selling,  chenille  made  by  the  Plaintiff's  patent,  both  as  a 
separate  article  of  trade,  and  also  as  forming  part  of,  and  made  up 
in,  articles  of  millinery,  in  which  the  Defendant  carried  on  a  large 
trade.  The  bill  sought,  first,  an  injunction^  2ndly,  an  account  of 
all  the  chenille  manufactured  by  the  Plaintiff's  process^  which  with- 
out the  Plaintiff's  licenoe  had  at  any  time  been  manufactured, 
imported,  or  possessed  by  the  Defendant,  and  of  the  sale  thereof, 
and  the  profits  derived  by  the  sale ;  3rdly,  delivery  up  of  all 
chenille,  and  articles  made  up,  containing  chenille  manufactured 
by  the  patent  process;    4thly,  an  inquiry  what  damages  the 
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Plaintiffs  bad  snstained  by  the  manu&ctnre  and  sale,  manufacture     V.-O.  w. 
or  sale  by  the  Defendant,  of  chenille,  or  of  articles  made  up  with,        1865 
or  amtaining  chenille  manufactured  by  the  patent  procesa  without  Datoifobv 

The  defence  raised  on  the  affidavits  was  that  the  Defendant  had        

bought  the  chenille  in  open  market,  in  Enpland,  and  without 

bowledge  by  what   process  it  was  manufactured,  that  on  the 

Plaintiffs  bringing  to  his  knowledge  the  fact  of  the  infringement, 

he  had  offered,  if  the  Plaintiffs  would  be  satisfied  with  such  an 

arrangement  and  would  refrain  from  taking  proceedings,  that  he 

would  cease  from  purchasing  any  such  chenille  except  from  the 

Plaintiffs ;  and  that  the  Plaintiffs  had  departed  apparently  satisfied 

with  the  arrangement  tendered ;  that  the  Defendant  had  complied 

with  his  promise,  and  had  sold  no  chenille  manufactured  by  the 

patent  since  that  time,  except  the  trifling  residue  he  had  in  stock ; 

that  the  Defendant  had  since  purchased  chenille  for  his  business 

from  the  Plaintifb  to  a   considerable  amount;  that,  howerer, 

without  any  further  communication,  the  Plaintiffs,  against  good 

faith,  had  filed  their  bill,  and  the  first  information  the  Defendant 

had  of  their  intention  to  proceed,  was  by  the  service  of  the  bill 

filed.    The  Defendant  traversed,  but  not  on  oath,  the  fact  of 

infringement,  that  is  to  say,  he  refased  to  admit  it.    It  appeared 

that  since  the  filing  of  the  bill  on  the  8th  of  November,  1864,  the 

patent  expired  on  the  13th  of  November,  1865. 

There  was  some  contest  on  the  facts  upon  the  affidavits,  but 
the  principal  issues  were  determined  in  favour  of  the  Plaintiffs. 

Mr.  WiUcock,  Q.C.,  and  Mr.  Hardy,  for  the  Plaintiffs,  discussed 
the  evidencei  and  argued  that  even  if  the  Defendant  proved  the 
arrangement,  as  it  was  called,  it  was  no  defence,  but  amounted  to 
a  mere  nudum  pactum  against  the  Plaintiffs,  who  were  entitled 
to  the  protection,  not  of  the  Defendant's  promise  only  not  to 
infringe,  but  of  the  order  of  the  Court  forbidding  him  to  do  so ; 
there  was  no  consideration  given  by  the  Defendant  for  the  alleged 
iindertaking  on  the  part  of  the  Plaintiffs  not  to  proceed.  The 
patent  had  expired  since  the  bill  was  filed,  but  there  were,  or 
there  might  be,  goods  manufactured  in  fraud  of  the  patent,  still 
nnjsold,  as  to  which  unquestionably  the  Plaintiffs  were  entitled  to 
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V.-C.  W.  an  injunction ;  Crosdey  v.  Beverley  (1) ;  and  if  necessary,  they  were 

1805  entitled  to  an  inquiry  whether  there  were  any  such  goods.    They 

DAvnrpoBT  were  in  any  case  entitled  to  compensation  in  respect  of  the  iiifringe- 

BtlImm.  ix^ent  already  committed. 

A  Mr.  BoUj  Q.C.,  and  Mr.  Litilej  for  the  Defendant,  argued  that  the 
defence  set  up  amounted  to  an  accord  and  satisfaction  that  the 
Defendant  had  given  consideration  by  dealing  with  the  Phdntiffi  for 
all  the  chenille  purchased  since  the  date  of  the  agreement  allied; 

'  that  at  the  time  of  the  filing  of  the  bill  there  was  neither  threat 
nor  intention  to  violate  the  patent,  which  was  not  disputed  by  the 
Defendant,  and  this  distinguished  the  case  from  cases  cited  or 
referred  to  on  the  other  side,  where,  though  there  might  be  no 
express  threat,  there  was  a  constructive  threat  to  violate  by 
denial  of  the  right  to  restrain  such  violation. 

[The  Vice-Chanckllor  referred  to  (hary  v.  Norton  (2).] 

There  was  at  any  rate  no  right  now  to  an  injunction,  for  the 
patent  had  expired. 

[The  Vice-Chancellor  referred  to  Price's  Patent  Candle  Cm- 
fany  v.  Bawwens  Company  (3).  Was  there  not  a  right  to  have  an 
inquiry  whether  any,  and  what  goods  remained  unsold  which  were 
manufactured  before  the  13th  of  November,  1865  ?] 

Even  as  to  such  goods,  if  any  there  were,  the  Plaintiffs'  remedy 
was  complete  in  damages ;  and  if  that  were  so,  then  the  Court  had 
no  jurisdiction  to  grant  an  injunction,  and  it  was  quite  clear  that 
in  such  a  case,  where  the  remedy  ought  to  have  been  at  law,  and 
not  in  this  Court,  that  there  was  no  right  to  an  account  of  profits, 
nor  now  to  an  inquiry  as  to  damages ;  BaUy  v.  Taylor  (4) ;  Tar- 
rot  V.  Palmer  (5). 

Mr.  WUlcocky  in  reply,  was  directed  by  the  Vick-Chancbllor  to 
confine  himself  to  the  point,  that  as  there  was  no  right  to  an 
injunction,  there  was  none  to  account  of  profits,  or  to  damages  in 
this  Court 

(1)  1 R.  &  M.  166,  n. ;  S.  C.  Webster's  (3)  4  K.  &  J.  727. 
Rep.  119.                                                         (4)  1R.&M.  73. 

(2)  1  De  G.  &  Sm.  9.  (5)  3  M.  &  K.  632. 
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He  aigued  that  the  terms  of  Sir  Hugh  Caims's  Act  provided     V.-c.  W. 
that  whereyer  the  Court  had  jurisdictiou  to  "  entertain  an  applicor        1865 
(m "  for  an  iBJunction,  even  though  the  injunction,  if  granted,   Bayenfobt 
would  be  unavailing,  or  even  though  the  Court  might  Have  on  the     jeIti^'^jj^ 

facts  no  jurisdiction  to  grant  it,  there  was  jurisdiction  under  the        

Act  to  grant  damages,  either  instead  of,  or  in  addition  to,  an  injunc-  ^ 
tioD ;  80  where  in  a  suit  for  specific  performance  of  an  agreement 
to  grant  a  lease,  the  term  might  expire  before  the  decree  was  made 
or  carried  out,  the  Court  would  have  jurisdiction  to  grant  damages. 
This  cause  was  ripe  for  hearing,  and  was  actually  in  the  paper 
before  vacation,  while  the  patent  was  in  full  force,  6mcl  the  press 
of  business  in  the  Court  could  be  no  reason  for  refusing  the 
Plaintiffs  now  what  they  would  then  have  been  clearly  entitled 
to.  The  jurisdiction  of  the  Court  must  be  determined  at  the 
filing  of  the  bill,  and  if  it  then  existed,  it  was  not  removed  by 
matter  subsequent. 


Dec.  20.  Sib  W.  Page  Wood,  V.C,  after  stating  the  facts  and 
the  questions  that  arose  in  the  suit,  observed : — 

As  to  the  question  of  accord  and  satisfaction,  I  di  1  not  hear 
Mr.  WtUcock  in  reply,  because  I  considered  the  fact  of  the  agree- 
nient  not  to  have  been  sufficiently  established,  having  been  affirmed 
by  one  witness  and  positively  contra^Hcted  by  another.  Moreover, 
nothing  was  stated  upon  which  the  Court  could  act,  as  being  an 
suitable  satisfaction  of  any  claim  the  Plaintiff  might  have.  All 
the  conversation  amounted  to  was,  that  one  of  the  Plaintiffs  said 
to  the  Defendant's  agent,  "  You  are  not  the  kind  of  people  we  aie 
^ous  to  interfere  with :  the  persons  we  wish  to  get  hold  of  are 
the  large  importers,  who  are  damaging  us  considerably."  Nothing 
more  than  this  was  said,  so  that  if  there  were  this  supposed  kind 
of  accord  and  satisfaction,  fresh  wrong  and  damage  was  inflicted 
immediately  afterwards.  The  consideration,  also,  was  of  the 
smallest  kind,  for  all  the  Defendants  promised  was  that  they  would 
hay  in  future  of  the  patentee  only.  That  could  not  amount  to 
accord  and  satisfaction  for  the  wrong  already  committed,  either  at 
law  or  in  equity. 

Vol.  r.  X  a 


/I 
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V.-0.  W.         The  second  point,  on  which  I  called  for  a  reply,  and  which  I 

1865        confess  has  taken  me  some  time  and  trouble  to  look  into,  was  as 

Datbnkxbt   to  how  far  the  Court  is  now  in  a  different  position  imder  Sir  E 

Rtlanm.    Catm«'«  Act,  from  what  it  was  anterior  to  the  Act,  when  the 

patent  has  expired  during  the  litigation. 

As  to  authorities,  I  will  only  refer  to  the  last,  which  is  one  of 
my  own,  and  I  only  refer  to  it  to  say  that  I  there  had  regard  to 
the  various  authorities,  and  cited  them  in  my  judgnoient;  I 
mean  the  case  of  Prices  Patent  Candle  Company  v.  Bautoens  Cm- 
pany  (1).  In  that  case,  the  litigation  had  been  going  on  foi  a 
long  time ;  there  had  been  a  trial  at  law,  and  other  inquiries  had 
been  entered  into,  in  consequence  of  which  the  patent  had  expired; 
and  I  felt  myself  bound  on  the  authorities  to  hold,  it  being 
impossible  to  grant  an  injunction,  there  being  nothing  to  enjoin, 
and  there  being  no  property  manufactured  in  violation  of  the 
patent  during  its  continuance  (as  in  the  gas  company's  case) 
remaining  unsold,  that  the  Court  could  give  no  relief  whatever. 
The  Plaintiff  declining  an  inquiry  as  to  any  remaining  property, 
the  bill  was  dismissed  without  costs.  That  decision  was  given  in 
July,  1858,  in  the  same  session  in  which  the  Act  was  passed, 
which  came  into  operation  on  the  1st  of  November  following. 

What  has  now  to  be  considered  is  the  effect  of  that  statute,  and 
with  reference  to  that  I  am  assisted  by  a  decision  of  the  Master  of 
the  Kolls  in  CaUon  v.  Wyld  (2).  In  that  case  an  injunction  vas 
sought  to  restrain  the  pulling  down  of  a  wall ;  and  pending  the 
litigation,  and  before  the  hearing,  the  parties,  by  mutual  agree- 
ment, built  the  wall  up  again,  so  that  at  the  hearing  there  was 
nothing  upon  which  the  injunction  could  operate,  and  the  question 
was  whether  the  Court  could  do  anything  more  than  determine 
upon  the  costs.  I  suppose  the  Court  could  have  determined  upon 
the  costs,  because  the  doctrine  that  was  once  held  by  Sir  /.  Lea^k 
that  if  parties  chose  to  come  to  an  agreement,  the  Court  would 
not  hear  the  case  with  respect  to  costs  has  since  been  consi- 
dered not  to  be  sound.  But  the  point  in  CcMon  v.  Wyld  was 
whether  there  was  any  jurisdiction  to  do  more,  and  ultimately  the 
Court  held  that  there  was  a  ground  for  inquiry  as  to  damages. 

[His  Honour  read  the  judgment  of  the  Master  of  the  EoUs.] 
(1)  4  K.  &  J.  727.  (2)  32  Beav.  266. 


VOL  L]  EQUITT  CASEa  807 

Now,  undoubtedly^  in  this  case,  when  the  bill  was  filed,  the     V.-O.W. 
Court  had  full  jurisdiction  to  grant  that  injunction,  which  would        1865 
have  been  awarded  if  the  cause  could  then  have  been  brought  to  a  Davenfobt 
bearing.    It  so  happened,  partly,  no  doubt,  from  the  Plaintiff  not    btlanw. 

hayiog  made  application  to  hav^  the  cause  advanced,  that  the        

patent  was  allowed  to  expire,  and  at  the  hearing  there  was  nothing 
to  enjoin.  But  I  cannot  decide  this  case  upon  principles  different 
from  those  which  ought  to  govern  the  case,  if  the  ordinary 
oonrse  of  the  Court  had  been  pursued  It  might  be  that,  as  in 
Prices  CcLse^  if  the  Plaintiff  had  been  as  diligent  as  he  could  have 
been  in  the  prosecution  of  his  case,  the  patent  would  have  run 
out. 

That  being  so,  I  have  to  look  at  the  intent  of  the  Legislature, 
wbich  appears  obviously  to  have  been  this,  that  parties  should  not 
be  harassed,  as  they  had  been,  by  being  told,  after  pursuing  their 
causes  at  law,  that  a  portion  of  the  remedy  could  be  given  only 
in  e<|uity,  and  vice  vend. 

Prima  Jade^  I  was  somewhat  impressed  with  the  notion  that  in 
order  to  award  damages  at  the  hearing,  the  Court  must  have 
jurisdiction  to  grant  an  injunction.    But  I  think  that  would  be  a 
narrow  construction  to  put  upon  this  beneficial  Act     If  it  were 
aflopted  in  this  case,  and  I  were  to  dismiss  the  bill  without  costs,  an 
action  would  be  open  to  the  Plaintiff,  and  thus  the  very  mischief 
contemplated  by  the  Legislature  would  ensue.    A  person  coming 
bere  would  be  turned  round  and  told,  **  Although^  it  be  true  that 
the  jurisdiction  existed  at  the  time  of  the  filing  of  the  bill,  some- 
thing has  occurred  since  which  prevents  the  jurisdiction  attaching 
at  the  hearing,  and,  therefore,  now,  you  must  be  left  to  go  to  law, 
and  the  whole  matter  shall  be  tried  over  again  there.    Although 
this  Conrt  has  (assuming  the  construction  of  the  statute  I  am 
adopting)  fidl  power  to  grant  damages  instead  of  the  injunction, 
and  settle  the  whole  dispute  between  the  parties ;  yet  the  Court 
will  not  do  that,  in  consequence  of  something  that  has  happened 
since  the  filing  of  the  bill,  and  during  the  litigation."    I  think  the 
sound  view  of  the  whole  case  is  that  I  ought  to  exercise  the  juris- 
diction   granted  to  me  by  the  Act,  that  I  ought  to  consider 
myself  as  having  had  jurisdiction  at  the  time  the  bill  was  filed,  for 
the  purpose  of  ultimately  giving  relief  pursuant  to  the  Act,  and, 

X2  2 
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V.-O.  w.     therefore,  I  shall  direct  an  inquiry  as  to  what  damage  the  Plaintiff 
1865       has  sustained ;  and  I  shall  give  the  Plaintiff  the  costs  up  to  the 
Davbnpobt   hearing. 

Bylands.         -^^^  inquiry  will  be  in  the  form,  "  what  damage  the  Plaintiff  has 

sustained,"  and  not  "  what  damage,  if  any,"  he  has  sustained,  as  it 

would  be  in  the  case  of  a  trade-mark.  There  is  this  difference 
between  the  case  of  a  trade-mark  and  that  of  a  patent :  in  the 
former  case  the  article  sold  is  open  to  the  whole  world  to  manu- 
fitcture,  and  the  only  right  the  Plaintiff  seeks  is  that  of  being  able 
to  say,  "  Don't  sell  any  goods  under  my  mark."  He  may  find  his 
customers  fSall  off  in  consequence  of  the  Defendant's  manu£Eu;tuie ; 
but  it  does  not  necessarily  foUow  that  the  Plaintiff  can  clam 
damages  for  every  article  manufieictured  by  the  Defendant,  eTen 
though  it  be  under  that  mark.  On  the  other  hand,  every  sale 
without  licence  of  a  patented  article  must  be  a  damage  to  the 
patentee. 

The  inquiry  must  extend  to  the  sale  by  the  Defendants  of  any 
articles  manufactured  by  them  within  six  years  before  the  filing  of 
the  bill,  and  up  to  the  expiry  of  the  patent,  by  that  process,  the 
exclusive  use  of  which  was  secured  by  the  letters  patent  in  the 
bill  mentioned. 

Mr.  WUlcock  asked  the  Court  to  exercise  its  discretion  of 
ordering  the  Defendants  to  pay  the  costs  as  between  solicitor  and 
client,  as  provided  by  the  statute  15  &  16  Vict.  c.  83,  s.  43. 

Mr.  Little,  contra,  said  that  this  was  a  suit  between  parties,  not 
a  patent  suit,  in  which  the  validity  of  the  patent  had  been  called 
in  question.  Hence,  there  was  no  ground  for  any  departure  from 
the  ordinary  rule. 

Sir  W.  Page  Wood,  V.C.  :— 

The  statute  provides  that  the  Plaintiff,  on  obtaining  a  decree, 
is  to  have  his  full  costs,  unless  the  judge  shall  certify  that  he 
ought  not. 

There  are  many  circumstances  under  which  it  might  be  im- 
proper that  the  Plaintiff  should  have  costs.  The  judge  may  think 
the  first  action  to  have  been  collusive,  or  he  may  think  the  case  an 
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improper  one.    Many  instances  may  be  suggested ;  but  tlie  object  V.-C.W. 

of  the  enactment  was  to  prevent  patentees  being  put  under  the  1865 

necessity  of  bringing  repeated  actions  to  determine  their  rights  Davkkpobt 

after  the  principle  has  been  once  established.    The  Plaintiff  must  Ryilirw. 

haye  his  costs  as  between  solicitor  and  client.  


In  re  EA>ST  KONGSBERG  COMPANY.  v.^.  w. 

BIGG'S  CASE.  1865 

Ccmpany--^C<miributori^For/eUur€  (/  ShareB.  I>flejl9,  20. 

A  shareholder  in  a  company  received  a  notice  that  on  non-payment  by  him 
of  arrean  of  calls  on  a  certain  day,  his  shares  **  would  be  forfeited  without 
farther  notice.**  He  also  knew  that  the  question  of  winding  up  the  company 
was  tinder  consideration.  Two  days  before  the  day  appointed  for  the  payment 
of  the  arrears,  he  went  to  the  company*s  office,  paid  the  arrears  on  a  few  of  his 
shares^  and  took  a  receipt,  saying  that  on  the  rest  he  should  submit  to  a 
forfeiture.  The  directors,  at  a  board  meeting,  five  days  afterwards,  examined 
the  list  of  defaulters,  and  declared  the  shares  of  some  of  them,  whom  they 
oonsidered  as  not  solvent,  to  be  forfeited;  but  they  did  not  declare  the 
shares  of  this  particular  shareholder  to  be  forfeited,  and  they  continued  to 
treat  him  as  the  holder  of  the  whole  number  of  shares.  The  articles  of  asso- 
ciation of  the  company  provided  that  **  in  the  event  of  non-payment  at  the 
time  and  place  appointed  by  the  notice,  any  share  might  thereupon  be  for- 
feited without  any  further  act  to  be  done  by  the  company  :** — 

Beld,  that  the  shares  upon  which  the  arrears  were  not  paid  up,  were  not 
absolutely  forfeited  by  the  non-payment,  and  that  the  company's  right  of 
option  remained ;  and,  as  the  company  had  declared  their  intention  of  retaining 
the  shareholder  on  the  list,  that  he  must,  upon  winding  up,  be  held  to  be  a 
ooQtributory  in  respect  of  the  full  number  of  shares.  • 

IfilS  was  an  adjourned  summons,  taken  out  by  Mr.  Smiih  Henry 
Bigg,  to  hare  bis  name  struck  off  the  list  of  contributories  of  the 
&boTe>named  company. 

The  company  was  incorporated  imder  articles  of  association  in 
Jnly,  1859,  and  Mr.  Bigg  was  the  holder  of  110  shares. 

On  the  17th  of  February,  1864,  the  company  being  about  to  be 
wonnd  up  by  voluntary  liquidation,  a  meeting  of  the  directors 
was  held  to  consider  what  steps  should  be  taken  with  reference 
to  guch  shareholders  as  were  in  arrear  in  payment  of  calls ;  and  a 
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V.C.W.  resolution  was  then  passed  in  accordance  with  the  following 
1866  minute,  which  was  entered  in  the  book. 
Bioo'b  Case.  "  Ordered — That  notice  be  given  to  all  shareholders  in  arrears 
of  calls,  requesting  payment  thereof  on  or  before  the  26th  instant, 
intimating  also,  that  unless  the  same  be  then  paid  at  the  offices 
of  the  company  the  said  shares  would  be  then  forfeited  without 
further  notice ;  the  notice  to  contain  clauses,  Nos.  11, 12, 13,  and 
14,  of  the  articles  of  association  relating  to  the  forfeiture  of  shares, 
and  that  particular  attention  be  called  to  clause  14." 

Accordingly,  a  letter,  dated  the  same  day,  was  written  and  sent 
to  Mr.  Bigg^  amongst  others,  in  these  terms : — 

"  Sib, — I  am  desired  by  the  Board  to  request  that  yon  will,  on 
or  before  the  26th  instant,  pay  to  me  at  the  abore  office  the  sum 
of  £18  10«.,  being  the  amount  of  calls  in  arrear  on  your  shares  in 
this  company ;  and  I  am  further  instructed  to  inform  you,  that  in 
default  of  your  so  doing,  your  said  shares  will  be  forfeited  without 
further  notice,  in  pursuance  of  clauses  11, 12,  13,  and  14,  of  the 
articles  of  association  of  this  company,  which  are  as  follows:— 

"  11.  If  any  shareholder  fails  to  pay  any  call  on  or  before  the 
day  appointed  for  the  payment  thereof,  the  directors  may,  whilst 
such  calls  remain  unpaid,  require  him,  by  a  notice  in  writing, 
to  be  served  as  is  hereinafter  provided,  to  pay  the  same  or  any 
part  thereof  that  remains  unpaid  (either  with  or  without  interest) 
as  aforesaid,  until  the  day  of  payment,  forthwith  or  on  a  day  cer- 
tain, and  at  such  place  as  they  shall  therein  appoint. 

"  12.  In  the  event  of 'non-payment  at  the  time  and  place 
appointed^  by  such  notice,  any  share  in  respect  of  which  such  call 
has  been  made  may  be  thereupon  forfeited  to  the  company  with- 
out any  further  act  to  be  done  by  it. 

"  13.  Any  share  so  forfeited  shall  become  the  company's  pro- 
perty, and  may  be  disposed  of  in  such  manner  as  it  may  think  fit. 

**  14.  Any  shareholder  whose  share  has  been  forfeited  shall,  not- 
withstanding, be  liable  to  pay  to  the  company  all  calls  and  fees 
owing  thereupon  at  the  time  of  the  forfeiture. 

"  Attention  is  particularly  requested  to  this  clause. 
"  By  order  of  the  Board, 

"R  8.  Pakker  (Secreiary.)" 


VOL.  I]  EQUITY  CASES.  311 

About  the  same  date  Mr.  Bipg  received  a  formal  notice,  stating     V.-O.  W. 
that  an  extraordinary  general  meeting   of  the  company  would        1865 
be  held  on  the  29th  of  February,  1864,  following  the  ordinary  bioo's  Oa«. 
half-yearly  meeting,  for  the  purpose  of  passing  special  resolutions 
for  the  dissolution  of   the  company  and  the  appointment  of 
L'qoidators.    Desiring  (as  he  said)  to  be  present  at  this  meeting, 
he  determined    to    retain    ten  shares;  and  with  this  view  he 
attended  at  the  company's  offices  on  the  24th  of  February,  and 
paid  80  much  of  the  call  as  ^related  to  the  ten  shares  he  wished 
to  retain,  and  at  the  same  time  explained  to  the  secretary  that  as 
to  the  remaining  shares,  he  should  submit  to  the  forfeiture  as  pro- 
Tided  by  the  note. 

On  the  29th  of  February  three  meetings  were  held.  The  first 
was  a  boajxl  meeting,  at  which  the  list  of  defaulters  was  read 
over,  the  shares  belonging  to  shareholders  whom  the  directors 
considered  not  to  be  solvent,  wer6  forfeited,  and  those  belonging 
to  shareholders  whom  they  considered  to  be  solvent,  were  not 
forfeited.  In  the  latter  class  of  shareholders  was  Mr.  Biffg.  The 
necorxi  was  the  ordinary  half-yearly,  and  the  third  was  the  extra- 
orfh'nary  general,  meeting  of  shareholders.  Mr.  Biffff  attended  the 
last  of  the  three  meetings,  at  which  resolutions  for  the  winding- 
up  of  the  company  were  adopted,  and  in  the  company's  list  of 
persons  present  at  this  meeting,  *he  was  entered  as  the  holder 
of  110  shares.  His  name  was  afterwards  settled  on  the  list  of 
pontributories  for  the  like  number.  Applications  were  made  to 
Mr.  Biffff  by  the  solicitors  of  the  hquidators  in  respect  of  this 
number  of  shares,  which  he  resisted,  and  finally  took  out  this 
summons  on  the  19th  of  July  last. 

The  secretary  of  the  company  deposed  that  at  the  board  meet- 
ing of  the  17th  of  February,  1864,  "  a  discussion  arose  among  the 
directors  present,  as  to  the  desirability  of  adopting  the  course  he 
had  suggested,  and  particularly  as  to  what  powers  the  directors 
possessed  under  the  articles  of  association,  v^ith  reference  to  the 
forfeiture  of  shares ;  and  the  directors  having  come  to  the  conclu- 
sion that,  under  clause  12  of  the  articles,  the  forfeiture  of  shares 
upon  which  calls  were  in  arrear,  after  notice,  might  follow  imme- 
diately on  the  non-payment  of  the  calls  in  accordance  with  such 
notice,  determined    on    availing  themselves  of  such   power  of 
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V.-C.  W.  forfeiture  given  by  clause  12,  and  such  determination  was  recorded 
1865  in  the  minute-book,  as  above  mentioned," 
BiGo'8  Case.  The  chairman  and  one  of  the  directors  of  the  company  stated 
that  at  the  meeting  of  the  17th  of  February  they  detennined 
to  send  out  the  notice  to  pay  the  arrears  of  call,  because  they 
thought  such  a  threat  would  produce  the  money  from  all  who 
were  able  to  pay ;  but  the  directors  never  contemplated  carrying 
out  the  threat  of  forfeiture  in  the  case  of  any  shareholder  whom 
they  considered  solvent.  There  neter  was  any  intention  on  the 
part  of  the  Board  to  forfeit  Mr.  Bigg's  shares. 

Mr.  Bolty  Q.O.,  and  Mr.  O.  N.  OoU,  in  support  of  the  appli- 
cation : — 

We  admit  the  liability  as  to  ten  shares.  But  as  to  the  rest  the 
company's  notice,  "  I  am  instructed  to  inform  you  that,  in  defenlt 
of  your  paying  on  or  before  the  26th  instant,  your  shares  will  be 
forfeited," — ^meant  this  :  "  You  will  know  that  your  shares  are 
forfeited,  if  you  don't  pay."  Upon  this  Mr.  Bigg  acted ;  he  went 
to  the  office  on  the  24th,  tendered,  and  the  company  acc^tedt 
payment  upon  the  ten  sh\res  only.  This  rendered  the  forfeitoie 
complete  :  WoOashnB  Case  (1) ;  WAster's  Case  (2). 

Mr.  Danidy  Q.C.,  and  Mr.  /.  W.  De  LongueviUe  Griffard,  for  th? 
liquidators. 

The  letter  of  the  company  did  not  mean  that  the  shares  would 
be  ipso  fado  forfeited  by  non-payment  on  the  26th.  It  would  be 
monstrous  to  say  that  the  mere  facts  of  a  man's  being  liable  to 
pay,  able  to  pay,  and  unwilling  to  pay,  would  be  sufficient  to 
release  him  from  his  legal  liabilities.  Some  act  on  behalf  of  the 
company  was  necessary. 

The  foundation  of  the  decisions  which  have  been  referred  to  was 
intention ;  and  that  the  company  had  no  intention  of  releasing 
Mr.  Bigg  from  his  liability,  was  abundantly  clear  from  the 
evidence  of  what  took  place  at  the  board  meeting.  The  directors 
would  have  been  guilty  of  a  breach  of  trust  if  they  had  released  a 
shareholder  whom  they  had  reason  to  believe  solvent 

According  to  one  of  the  reports  of  WoUasions  Case,  there  was  not 

(1)  4  De  G.  &  J.  437 ;  28  L.  J.  (Ch.)  721.  (2)  32  L.  J.  (Ch.)  135. 


VOL  I]  EQUITY  CASES.  313 

only  a  resolution  followed  by  a  notice  to  pay  on  penalty  of  forfeiture     V.-C.  W. 
within  twenty-one  days,  but  there  was  an  actual  declaration  of        1865 
forfeiture,  though  before  the  twenty-one  days  had  expired.    This   Bicw's  Ca«e. 
fact,  howeyer,  does  not  appear  in  the  report  in  Be  Gex  dtJcmes.* 

It  would  be  extremely  dangerous  to  hold  that,  where  articles  of 
a  company  declare  that  upon  non-payment  of  calls  shares  may  be 
forfeited,  and  the  secretary  of  the  company  writes  to  say  they  wiU 
he  forfeited,  without  any  further  act  on  the  part  of  the  company, 
non-payment  is  to  amount  to  forfeiture. 

Mr.  CoU,  in  reply. 

If  the  principle '  upon  which  the  decision  is  to  rest  is  that  of 
intention,  how  is  the  intention  to  be  ascertained  ?  * 

The  directors  tell  Mr.  Biffff  that  on  non-payment  his  shares  wiU 
be  forfeited.  On  that  announcement  he  acts,  and  the  company 
take  his  money.  Then  they  turn  round  and  say,  that  vXU  means 
m^;  and  that  all  they  meant  was  they  had  a  right  to  forfeit  if 
they  pleased.  But  Mr.  Biffg  did  not  want  to  be  told  that ;  he 
bew  it  already  from  the  articles  of  association. 

If  the  intention  was  absolutely  to  forfeit  in  some  cases,  and 
in  others  merely  to  hold  out  the  threat  of  forfeiture,  why  did  not 
the  company  issue  two  separate  forms  of  notice  ? 

Sir  W.  Page  Wood,  V.C,  after  stating  the  facts  relating  to 
the  terms  of  the  articles  of  association  and  of  the  notice,  con- 
tinued : — 

As  £eu*  as  the  company  are  concerned  (I  am  not,  of  course, 
considering  now  what  the  effect  of  their  acts  may  be,  I  am 
merely  mentioning  what  their  acts  were),  they  did  not  treat 
the  letter  of  the  17th  of  February  as  operating  as  an  actual 
forfeiture  upon  the  termination  of  the  period  when  the  calls 
o^ht  to  haye  been  paid.  They  did  not  treat  it  in  that  way, 
heame  they  subsequently  entered  into  resolutions  forfeiting 
some  shares  and  not  forfeiting  others ;  and  including  Mr.  Biffff 
^  one  of  the  persons  whose  shares  they  did  not  cause  to  be 

*  From  inquiries  made,  the  Reporter  there  was  no  declaration  of  forfeiture 
hMa?ccrt«ned  that  in  Wofla$ton*8  Cane      subsequent  to  the  notice. 
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V.-CW.  forfeited.  They  also,  when  Mr.  Bigg  attended  the  meeting  of 
1865  the  29th  of  February,  entered  him  as  the  holder -of  110  shares, 
BiGo*8  Oabe.  treating  him  therefore  in  their  own  priyate  books,  independently 
of  Mr.  Bigg  himself,  as  still  the  holder  of  the  shares,  notwith- 
standing that  payment  had  not  been  made.  What  occurred  in  the 
interval  was  this,  that  Mr.  Bigg^  a  day  or  two  before  the  expiration 
of  the  time  when  he  was  told  that  the  shares  would  be  forfeited 
paid  upon  ten  shares,  and  he  seems  to  haye  told  the  secretary 
at  the  same  time  that  he  intended  to  let  the  forfeiture  operate 
as  to  the  remaining  shares.  That  is  the  exact  state  of  circnm- 
stances  which  occurred. 

Now  I  will  first  remark  that  the  operation  of  these  clauses  of 
•forfeiture  must  be  considered,  to  see  whether  or  not  some  dete^ 
mination  on  the  part  of  the  directors  is  not  first  necessary.  I 
apprehend  that  some  direction  on  the  part  of  the  directors  is 
necessary  as  regards  the  company,  although  no  operation  on  the 
part  of  the  directors  is  necessary  as  regards  the  shareholder  beyond 
giving  him  the  notice. 

In  a  case  of  Moore  v.  BawlinB  (1),  a  question  arose,  which 
seems  to  have  been  treated  very  lightly,  as  if  there  could  be  hardly 
any  doubt  what  the  decision  must  be.  It  was  given,  in  fact, 
during  the  argument  rather  than  in  the  judgment  at  the  dose  of 
the  case,  there  being  other  points  to  be  decided.  The  question  wa? 
this — there  being  a  clause  that  on  non-payment  of  calls,  the 
shares  should  be  ipso  fado  forfeited — ^whether  a  clause  of  that 
kind  relieved  the  shareholders.  The  clause  provided  that  "if  any 
member  should,  from  any  cause  whatever,  permit  any  monthly 
subscription  on  any  share  or  shares  held  by  him  or  her,  to  he  in 
arrear  for  six  months,  such  share  or  shares,  fioid  all  moneys  paid 
in  respect  thereof,  should,  at  the  expiration  of  such  six  months, 
become  absolutely  forfeited  to  the  company."  It  was  held  that 
the  neglect  of  a  member  to  pay  his  subscriptions  and  fines 
for  six  months  operated  as  a  forfeiture  of  his  share  or  shares 
only  at  the  option  of  the  directors.  Therefore,  upon  that  it 
is  quite  plain,  that  although  the  directors  would  be  in  a  position 
to  forfeit  under  the  provisions  of  the  deed,  after  they  had  once 
served  a  notice  for  payment,  without  any  further  act  done  by  the 
(1)  6  G.  B.  (N.  S.)  310. 
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company,  it  did  not  follow  that  aa  between  the  company  and  the     V.C.W. 
directors  nothing  more  was  to  be  done :  it  only  meant  this ;  that,        1865 
as  between  the  company  and  the  shareholder,  the  company  should  Bioo's  Cask. 
hare  nothing  more  to  do.    As  regarded  him,  they  had  simply  to 
send  him  notice  to  pay ;  he  must  take  notice  of  the  deed,  and  if 
he  had  received  notice  to  pay,  without  a  word  more  being  said  on 
that  day,  his  shares  would  be  at  the  disposal  of  the  company  if  the 
directors  should  think  fit. 

That,  to  some  extent,  favours  the  contention  of  Mr.  Bigg^ 
because  it  woul4  have  been  enough  to  have  given  him  the  notice 
without  saying  more.  But  more  was  said,  and  in  this  form.  He 
wajs  told  this :  '^  If  the  calls  are  unpaid,  then  the  shares  will  be 
forfeited  without  further  notice,  in  pursuance  of  clauses  11, 12, 13, 
and  14." 

Now,  certainly,  that  notice  would  not,  independently  of 
WaBadons  Case^  appear  to  me  of  itself  to  be  absolutely  con- 
clusive in  its  form.  The  expression  is  very  ill-chosen,  vague, 
and  ambiguous.  In  the  first  place,  there  is  a  slight  degree  of 
ambiguity  in  the  word  "forfeited,"  namely,  as  to  whether  it 
means  annihilated  and  gone,  or  only  forfeited  so  as  to  be  placed 
at  the  disposition  of  the  company  ;  the  shareholder's  rights  upon 
it,  and  his  control  over  it,  being  at  an  end.  In  the  next  place, 
I  observe  that  with  regard  to  the  argument  of  Mr.  Bigg  being 
damaged  by  having  this  notice  sent  him,  and  being  left  in  a  state 
of  nncertainty  whether  his  shares  were  actually  forfeited  or  not — 
that  is  the  provision  of  the  deed.  Undoubtedly,  if  the  directors 
had  given  him  that  notice  alone,  he  would  have  been  left  in  such 
a  state  of  uncertainty,  that  he  would  have  been  at  liberty  at  any 
time  he  thought  fit,  to  ask  the  directors  to  tell  him  aye  or  no — 
whether  his  shares  were  forfeited  or  not.  Whether  they  could 
have  been  compelled  to  reply  or  not,  is  not  a  matter  material  to 
he  inquired  into ;  but,  undoubtedly,  if  he  had  simply  received  the 
notice,  he  would  have  been  left  uncertain  as  to  whether  the 
shares  were  forfeited  or  not,  and  could  only  by  further  inquiry 
have  obtained  information  upon  the  subject. 

That  being  so,  I  have  now  to  consider  what  was  the  actual 
decision  in  WdUagton's  Case,  and  upon  what  principles  it  seems  to 
have  been  founded.    In  WoUagtofCs  Case,  the  directors  came,  in  the 
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V.-C.W.  first  place,  to  a  resolution  among  themselves,  anterior  to  the 
1885  sending  of  the  notice,  not  merely  that  the  notices  should  he  sent, 
Biao'8  Oabb.  (which  is  the  only  resolution  come  to  in  the  case  before  me),  but 
"  that  those  shareholders  who  had  not  fully  paid  and  satisfied 
their  calls  should  receive  notice  so  to  do  forthwith,  and  that 
unless  the  Bheaes  were  fully  paid  and  satisfied  within  twenty-one 
days  from  the  date  of  the  notice,  then  the  said  unpaid  shares 
should  be  immediately  forfeited  to  the  sole  and  exclusive  use  of 
the  company."  What,  therefore,  they  did  was  this :  they  not  only 
resolved  that  a  notice  should  be  sent,  but  thef  resolved  what 
should  be  the  consequence  if,  upon  the  sending  of  the  notice, 
non-payment  of  the  calls  should  occur ;  namely,  that  the  shares 
should  then  be  immediately  forfeited.  The  question  in  that 
case  was — ^whether  they  had  a  right  a  priori,  and  before  it  vas 
known  whether  or  not  the  notice  would  be  complied  with,  to 
come  to  such  a  resolution.  Not  only  was  a  letter  sent,  abnost 
identical  in  terms  with  the  letter  in  this  case  (for  I  do  not  think 
the  expression  "  the  shares  will  be  immediately  forfeited  "  makes 
any  great  difference),  but  they  also  sent  with  it  a  copy  of  the 
resolution.  Now,  that  resolution  was  not  only  a  resolution  that 
the  notice  should  be  sent,  but  it  was  also  a  distinct  embodiment  of 
.the  decision  of  the  directors,  that  the  shares  should,  from  that 
moment,  be  forfeited. 

In  the  particular  case  before  me,  no  determination  of  the  kind 
was  come  to,  the  only  'determination  was  to  send  the  notice,  and 
that  notice  was  accordingly  sent. 

In  the  case,  however,  before  the  Lords  Justices,  the  subsequent 
proceedings  which  took  place  were  treated  as  of  considerable 
importance,  as  undoubtedly  they  were.  For  three  years,  in 
Wcnasian*$  Cage,  both  the  parties  who  received  the  notice  and 
the  company  who  gave  the  notice  acted  upon  it ;  and,  therefore, 
evidenced  in  the  best  possible  manner  their  intention  of  pro- 
ceeding upon  it.  That  was,  no  doubt,  relied  upon  very  con- 
siderably; and  I  did  nothing  more  than  follow  the  judgment 
of  WollastorCs  Casey  in  Wd>der8  Case,  where  the  notice  was  acted 
upon  for  one  year.  The  very  circumstance  that  those  matters 
were  pressed  into  the  consideration  of  the  case  seems  to  indicate 
a  degree  of  doubt  on  the  part  of  the  Lords  Justices  as  to  what 
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the  immediate  effect  of  the  notice  would  have  been,  if  it  had  stood     T.-C.  w. 
alone.  ^^^ 

^ow,  in  this  case,  this  gentleman  at  the  same  time  he  received  Bigo's  Caou 
this  notice,  received  a  notioe  of  the  intention  to  have  the  company 
wound  op.  That  in  itself  would  be  an  indicium,  at  all  events, 
that  the  question  of  forfeiture  would  ba  one  of  serious  importance, 
as  between  the  company  and  himself.  He  is  informed  at  the 
game  time  by  this  notice,  that  as  far  as  he  is  concerned,  his  shares 
will  be  forfeited  without  further  notice. 

But  this  doe8;,not  appear  to  me  to  be  a  notice  so  manifestly 
and  clearly  indicating  to  this  shareholder  that  the  company  have 
already  forfeited  the  shares — that  they  have  already  done  the  act, 
which  seems  to  have  been  thought  necessary  in  Moore  v.  Bawtins 
—indicating  their  decision,  that  the  shares  themselves  were  gone 
and  forfeited  for  the  benefit  of  the  company — as  to  preclude  me 
from  taking  the  company  to  have  said :  ^  Here  is  your  notice ; 
here  is  a  resolution  on  our  part  that  we  shall  proceed  to  deal 
with  your  shares,  pursuant  to  the  provisions  of  which  we  send 
you  a  copy ;  therefore  take  care  and  place  yourself,  if  you  wish  to 
save  your  shares,  in  a  position  in  which  you  will  not  be  subject  or 
liable  to  forfeiture.** 

It  appears  to  me  that  the  case,  upon  that  part  of  it,  is  considerably 
weaker  than  Wolkulons  Case;  because  in  Wolkulon's  Case  the 
notice  was  distinctly  conveyed  to  the  shareholders  that  the 
option  had  been  exercised,  and  the  determination  made — and 
the  question  being,  whether  or  not  the  determination  could  be 
mde  i  priori^  regard  being  had  to  all  the  circumstances  of  the 
case,  it  was  considered  that  the  whole  thing  was  complete,  and 
must  be  dealt  with  as  being  an  actual  forfeiture  of  the  shares. 

In  this  case  there  has  been  no  acting  whatever  beyond  this  gen- 
tleman paying  on  ten  shares,  and  having  meant  to  allow  the 
remainder  to  be  forfeited.  Two  days  intervened  before  the  meeting 
for  dissolving  the  company  was  held.  The  company  undoubtedly, 
as  fisLT  as  they  were  concerned,  had  not  then  come  to  the  resolution 
by  the  directors  of  actually  forfeiting  the  shares.  That  was  a 
resolution  which  they  came  to  afterwards ;  and  I  do  not  think  that 
this  gentleman  is  in  a  position  to  say,  the  company  have  done 
any  act  whatever  which  can  put  him  in  a  worse  position  in  con- 
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V.-G.  W.     sequence  of  his  haying  reoeiyed  this  notice,  or  that  he  is  entitled 
1865        to  say  the  shares  were  eictually  ipiofudo  forfeited.    He  was  only 
Bigg's  Gask.  put  by  the  notice  in  this  position,  that  he  knew  that  his  shaies 
might  be  forfeited  without  farther  notice  by  the  company. 

The  summons  wSl  be  dismissed  without  costs,  the  ofiGieial  liqui- 
dator to  haye  his  costs  out  of  the  fund. 


v.<3.w.  FEATHEESTONHAUGH  v.  LEE  MOOR  PORCELAIN 

1865  CLAY  COMPANY. 


Nov,  17.  Company — UUra  vires — Leate  of  the  whole  property — Special  power  to 

majority, 

A  company  was  incorporated  in  the  first  place  for  "  the  working,  prepwa- 
tion,  and  sale  of  porcelain  clay,"  with  power,  if  it  should  be  deemed  expedient, 
after  the  original  business  had  become  developed,  to  combine  '*  mining  open- 
tions  "  with  the  original  business. 

By  the  company's  deed  it  was  provided  that  it  should  be  competent  for 
any  extraordinary  general  meeting,  by  a  majority  of  two-thirds  in  number  of 
the  shareholders,  to  empower  and  require  the  directors  to  bind  the  company, 
and  every  shareholder  thereof,  to  any  act,  deed,  matter,  or  thing  whateoeTer, 
which  the  company,  by  virtue  of  its  corporate  capacity,  or  otherwise,  or  all 
the  shareholders  together,  would  be  enabled  to  make,  do,  or  execute,  if  the 
consent  of  every  shareholder  were  given  thereta  Also,  that  the  director 
should  have  power  to  makp  contracts,  and  in  case  it  should  be  doabtiQl 
whether  it  was  in  the  competence  of  the  directors  to  conclude  any  oontnct, 
the  same  might  be  submitted  to  an  extraordinary  general  meeting,  and  if 
sanctioned,  should  be  binding  upon  every  shareholder,  whether  under  inca- 
pacity or  not,  in  like  manner  as  if  every  shareholder  were  $ui  juris  and  had 
consented. 

The  company  obtained  leases  of  land  for  ninety-nine  years,  commenced 
business  in  1852,  and  paid  one  dividend,  and  no  other,  the  undertaking  not 
turning  out  successful : — 

Eeld^  that,  after  a  period  of  nine  years  of  unsuccessful  working,  a  majoriry 
of  two-thirds  of  the  shareholders  in  general  meeting  were  empowered,  under 
the  above  clauses,  to  authorize  the  directors  to  make  a  valid  mining  lease  for 
twenty-one  years  of  the  whole  of  the  works  and  buildings  of  the  company. 

Semble,  the  clauses  would  not  authorize  the  like  majority  to  engage  the 
company  in  an  undertaking  wholly  unconnected  with  their  original  purpose. 

1  HIS  was  a  bill  to  set  aside  a  lease  of  the  buildings  and  works 
of  the  above-named  company. 
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The  Plaintiffs  were  the  executors  of  Walker  Featherstonhauffhy     V.-C.  w. 
who  was  the  registered  holder  of  800  deferred  shares  in  the  com-        1865 
pany,  which  was  originally  registered  under  the  7  &  8  Vict.  c.  110,  Fiathi»ctx)»- 
and  formed  by  a  deed  of  settlement  dated  the  2l8t  of  February,      haugh 
1852,  of  which  the  parts  material  to  the  present  question  were  the    ^"^  Moor 
following : —  Clay  Co. 

It  was  provided  that  the  name  of  the  company  should  be 
The  Lee  Moor  Porcelain  Clay  Gompantfy  and  that  its  business 
should,  in  the  first  instance,  be  **  the  working  and  preparation  of 
porcelain  clay  and  its  adjuncts,  or  incidental  products  (not 
induduig  the  manufacture  of  bricks  or  tiles  irom  such  adjuncts  or 
incidental  products,  which  manufacture  was  not  intended  to 
form  any  part  of  the  company's  business),  and  the  sale  of  such 
prepared  clay  and  its  adjuncts,  or  incidental  products."  The 
company  might  also,  if  the  same  should  be  thought  expedient 
after  the  original  business  had  become  developed,  combine 
''mining  operations"  with  the  original  business,  as  secondary 
and  subordinate  thereto. 

Clause  4  provided  for  the  assignment  to  the  company  of  two 
leas^,  one  dated  in  September,  1834,  from  the  Earl  of  Morley  to 
John  and  WiUiam  Phillips,  for  99  years,  of  a  right  of  mining 
in  Lee  Moor  and  Torraco7nbe\Wood  and  other  lands  in  the  parish 
ofShauffh,  Devon,  and  the  other  in  January,  1835,  from  the  Earl 
of  Morley  to  John  and  William  PhiUipa,  for  99  years,  of  The 
^orley  Clay  Works,  consisting  of  buildings  and  rights  of  working 
china,  and  other  clay,  in  the  same  lands,  subject  to  certain  rents 
and  royalties. 

The  capital  of  the  company  was  to  consist  of  £100,000  in 
'tOOO  shares  of  £25  each,  with  power  to  increase  by  additional 
capital,  not  exceeding  £20,000.  Out  of  the  original  capital  of 
^100,000,  £80,000  was  to  represent  the  value  of  the  existing 
leases,  works,  plant,  machinery,  and  stock;  and  the  remaining 
^20,000  was  to  be  raised  by  the  issue  of  shares. 

The  £80,000  was  to  be  represented  by  3200  paid-up  shares, 
of  £25  each ;  whereof  2000  were  to  belong  to  John  and  WiUiam 
Phmps,  660  to  the  Earl  of  Morley,  and  540  to  the  partners 
in  The  Naval  Bank  (who  were  mortgagees  fix)m  the  PhiUipses 
for  £4000  in  1836,  and  a  further  charge  of  £3000  in  1841.)    The 
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V.-aw.      remaining  £20,000  were  to  be  represented  by  800  shares  of  £25 
1865       each,  to  be  subscribe  1  for. 
FEATHERflTTON-      The  1200  shares  of  the  Earl  of  Morley,  and  of  the  Bank,  and 
^'^       the  800  shares  to  be  subscribed   for,  were  to   be  entitled  to  a 
Lee  Moor    preferential  .dividend  of  £6  per  cent,  in  priority  to  any  diyidend 
Clay  Ca     upon  the  2000  shares  of  the  two  PhiUipsea ;  then  such  2000  de- 
ferred shares  were  to  carry  a  dividend  of  £6  per  cent,  and  the 
residue  of  the  profits  were  to  be  applicable  to  the  payment  of  a 
further  dividend  in  respect  of  all  the  shares. 

Clause  21  provided,  that  at  any  time  after  the  payment  of  a 
yearly  dividend  of  £6  per  cent.,  it  should  be  lawful  for  the  com- 
pany to  extend  its  business  to  mining  operations, ''  but  so  tliat 
the  preparation  and  sale  of  porcelain  clay  should  always  bandjid^ 
continue  the  main  or  principal  business  of  the  company .'' 

Clause  30  was  as  follows  : — 

"  That  it  shall  be  competent  for  any  extraordinary  general 
meeting,  by  a  majority  which  shall  consist  of  at  least  two-thirds  in 
number  of  the  whole  number  of  votes  recorded  in  relation  to  m 
of  the  matters  provided  for  by  this  present  clause,  by  any  resolu- 
tion or  resolutions,  to  empower  and  require  the  directors,  subject  to 
such  exceptions  as  hereinafter  specified,  and  so  far  as  the  rules  of 
law  or  equity  will  permit,  to  amend,  add  to,  or  repeal,  all  or  any  of  the 
clauses,  provisions,  or  stipulations  herein  contained,  which  may  be 
in  force  for  the  time  being,  and  also  to  make,  do,  or  execute,  and  to 
bind  the  company  and  every  shareholder  thereof,  to  any  act,  deed, 
matter,  or  thing  whatsoever,  which  the  company,  by  virtue  of  it« 
corporate  capacity,  or  otherwise,  or  all  the  shareholders  thereof 
together,  is  or  would  be  enabled  to  make,  do,  or  execute,  if  the 
consent  of  every  shareholder  were  given  thereto :  provided  always, 
that  no  general  meeting,  ordinary  or  extraordinary,  shall  have 
power  so  as  to  affect  or  alter  the  provisions  of  these  presents  res- 
pecting the  mode  of  division  of  the  profits  of  the  company  among 
the  holders  of  shares  in  the  original  capital  stock  thereof  as  here- 
inbefore provided,  or  to  affect  or  alter  any  arrangements  which 
shall  have  been  made  upon  the  creation  or  issue  of  new  shares 
under  the  power  in  that  behalf  hereinbefore  contained  in  regard  to 
the  participation  of  the  holders  of  such  new  shares  in  the  profits 
of  the  company,  or  to  affect  or  alter  the  provisions  for  the 
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indemnity  of  the  officers,  "or  as  to  the  dissolution  of  the  company,     V.C-.W. 
or  the  prolongation  of  its  duration,  or  for  limiting  the  liability        1865 
of  the  shareholders  to  the  assets  of  the  company."  FtATBKagrov' 

Clause  33  provided,  that  every  preferential  share  should  confer      h^^Qh 
a  single  vote,  and  every  three  deferred  shares  should  be  equiva-    ^  Moor 
lent  to  a  preferential  share.  Clay  Co. 

Clause  51  contained  the  following  stipulation :  "  The  board  of 
directors  shall  have  power  to  enter  into,  establish,  and  make  all 
such  contracts,  agencies,  and  arrangements  of  every  description,  in- 
connection  with  the  business  of  the  company,  as  they  the  said^ 
board  of  directors  shall  deem  expedient,  subject  nevertheless  to' 
the  provisions  of  the  said  Act  of  Parliament  and  of  these  presents ; 
^SM.  in  case  any  contract  or  arrangement  which  shall  be  in  con- 
templation shall  be  of  a  character  materially  aflfecting  the  rights 
and  interests  of  the  shareholders,  so  as  to  give  rise  to  doubts 
whether  it  is  within  the  competence  of  the  directors  to  conclude 
the  same,  then,  and  in  such  case,  whatever  may  be  the  nature  of 
such  contract  and  arrangement,  so  that  the  same  be  not  in  viola- 
tion of  the  said  Act  of  Parliament;  .or  of  the  rights  which  are  by 
the  30th  clause  of  these  presents  specially  protected  against  inter- 
ference, the  same  may  be  submitted  to.  an  extraordinary  general 
meeting  of  the  company ;  and  if  sanctioned  by  such  meeting,  either 
in  its  original  form,  or  subject  to  any  modifications,  such  contract 
or  arrangement,  in  the  form  in  which  the  same  shall  so  have 
received  the  sanction  of  such  general  meeting,  shall  become  and 
be  absolutely  binding  upon  the  company,  and  upon  every  share- 
holder therein,  whether  under  incapacity  or  not,  in  like  manner  as 
if  every  individual  shareholder  in  the  company  were  sut  juris, 
and  had  consented  to  such  contract  or  arrangement  in  the  form 
in  which  the  same  shall  so  have  been  sanctioned." 

On  the  27th  of  March,  1852,  the  company  was  completely 
registered,  and  on  the  4th  of  March,  1854,  a  dividend  was  declared 
of  £6  per  cent,  on  the  preferential  shares,  and  three-quarters  per 
cent,  on  the  deferred  shares.  No  other  dividend  had  since  been 
de*:lared. 

William  PhUIipSy  who  was  the  acting  manager  of  the  company, 
died  in  1861,  and  shortly  afterwards  his  property  at  Lee  Moor, 
including  the   brickworks,  and  his  interest  in   a   surface  lease 

Voul.  '      r  2 
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V.-C.W.     and    railway,    with    stock  and  plant,   were  purchased  by  the 

1865       company  for  £7897  7«. 

Fkathkhbton-      In  the  same  year,  in  accordance  with  certain  resolutioBS  duly 

^^^      passed,  the  directors  obtained  Ictens  to  the  amount  of  £10,000,  and 

Lib  Moob    aigo  created  and  issued  800  new  £6  per  cent,  preference  shares 

FOBCKLAIK 

Clay  Co.     of  £25  each,  which  were  principally  held  by  directors. 

After  William  Phillips's  death,  the  management  was,  for  a  time, 
continued  by  his  son ;  but  the  directors,  finding  that  the  business 
was  not  conducted  at  a  profit,  and  that  a  large  outlay  would  be 
necessary,  owing  to  the  erroneous  construction  of  the  works  at  the 
top  of  a  hill,  and  the  necessity  of  making  new  ones,  in  August, 
1862,  called  a  general  meeting  of  shareholders,  to  consider  the 
propriety  of  winding  up  the  company.  At  this  meeting,  which 
was  held  on  the  10th  of  June,  1862,  out  of  a  total  of  3464  vot«, 
2735  were  given;  2536  for  winding  up,  and  199  against,  the 
minority  being  the  votes  of  a>  single  dissentient  shareholder.  One 
of  the  plaintiffs,  as  representing  his  Mher,  attended  this  meeting, 
accompanied  by  his  solicitor,  and  was  heard  against  the  proposal; 
but  did  not  vote,  having  omitted  to  obtain  a  proxy  paper. 

On  the  11th  of  September  a  resolution  was  passed  for  winding 
up  the  company ;  but  on  the  14th  the  question  was  adjourned  on 
the  statement  of  the  directors  that  an  arrangement  had  been 
entered  into  for  letting  the  works  on  favourable  terms;  after 
which  the  directors  immediately  advertised  terms  on  which  they 
were  prepared  to  lease  the  works. 

On  the  12th  of  December  Mr.  Walker  Featherstonhaugh  sent  a 
notice  to  the  manager  protesting  against  the  letting  of  the  worb, 
and  on  the  20th  of  February,  1863,  his  solicitor  wrote  threateniDg 
a  bill  for  an  injunction,  to  which  letter  he  received  an  answer  on 
the  27th  of  February  stating  that  the  lease  was  executed. 

On  the  same  20th  of  February  the  solicitor  also  wrote  to  Mrs. 
Martiuj  the  intended  lessee,  stating  that  he  was  advised  the 
directors  had  no  power  to  grant  the  lease,  and  that,  on  behalf  of 
Mr.  Featherstonhaugh,  he  had  given  instructions  to  connsel  to  file 
a  bill  to  restrain  the  granting  of  it. 

The  lease  was  dated  the  12th  of  February,  1863,  and  made 
between  two  of  the  directors  of  the  first  part,  three  others  of  the 
second  part,  the  company  of  the  third  part,  and  Bebecca  Martin  of 
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the  fourth  part.    It  comprised  all  the  property  in  which,  accord-     ^•'^'  ^* 
ing  to  the  deed  of  settlement,  the  operations  of  the  company  were        1865 
to  he  carried  on.    The  term  was  for  twenty-one  years  from  the  Fkathbboton- 
25th  of  December,  1862,  and  the  annual  rents  were  £800  for  the      ^^^ 
first  seven  years,  £1000  for  the  next  seven  years,  and  £1200  for    Lbe  Moor 

L     1  m,  -i  .  POBCELAIN 

m  last  seven  years.    There  were  also  separate  occupation  rents     Clay  Co. 

and  rents  in  respect  of  rights  of  way  and  water,  amounting 

together  to  £330  10s.;  and  royalties  were  reserved  on  china  clay 

and  other  minerals. 
On  the  granting  of  the  lease  the  directors  disposed  of  the  whole 

of  the  plant,  machinery,  implements,  and  stock  in  trade  of  the 

company. 
On  the  26th  of  March,  1863,  Mr.  W.  Featherstonhaugh  died. 
This  bill  was  filed  on  the  7th  of  August  following,  against  the 

company,  certain  of  the  directors,  and  Mrs.  Martin^  the  lessee. 

She  had,  in  fact,  died  about  a  month  previously,  and  her  three 
sons,  who,  as  her  personal  representatives,  became  the  owners 
of  the  lease,  were  made  Defendants  by  amendment,  but  not  until 
April,  1864. 

The  bill  charged  that  the  lease  "was  inconsistent  with  the 
objects  for  which  the  company  was  formed,  and  that  under  the 
deed  of  settlement  no  general  meeting,  ordinary  or  extraordinary, 
could  have  power  to  authorize  the  directors  to  deal  with  the 
buiriness  of  the  company  in  a  manner  inconsistent  with  the  objects 
of  the  company  as  defined  by  the  deed  of  settlement." 

The  Plaintiflfe  further  stated  that  "from  the  terms  of  the 
^^^^  it  was  utterly  impossible  that  the  deferred  shareholders 
<»uld  receive  any  interest  or  dividend  whatever  Upon  their  shares 
during  the  whole  period  for  which  the  lease*  was  granted,  while 
their  liabilities  or  the  liability  of  their  estates  would  continue,  and 
the  bed  of  day  which  the  company  was  formed  to  work  might  be 
consumed  and  must  at  any  rate  be  much  diminished." 

The  company  and  directors  by  their  answer  insisted  that 
''from  the  general  scope  of  the  deed  of  settlement,  it  appeared 
that  the  object  of  the  enterprise  was  to  raise  capital  and  establish 
an  organization  for  the 'working  of  the  clay  beds  comprised  in  the 
Iftises,  by  some  person  or  persons  on  behalf  or  for  the  benefit  of 
^e  company,  and  that  it  was  not  contemplated  that  the  company, 

Y2  2 
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V.-C.  W.     or  the  directors,  should  themselves  engage  in  or  superintend  the 

1865        working  of  the  enterprise  as  raisers  or  manufacturers.     Acoonl- 

Featheiwtok- iugly,  wide  powers  were  conferred  by  the  deed  of  settlement  on 

HAUGH       fYiUiam  PhtUtps,  the  lessee  and  manager  of  the  works;  and  it  was 

T.EE  Moor    obviously  contemplated  that  such  or  similar  powers  vested  in  some 

POKdLA'N  "^  -  ,  ,,.  Ill  111 

Clay  Co.     person  or  persons  other  than  the  directors  would  be  needed  so  long 
as  the  company  continued  to  exist." 

The  Messrs.  Martin  put  in  a  voluntary  answer,  insisting  on  vant 
of  notice  and  acquiescence,  and  stating  that  after  great  outlay  in 
reconstruction  of  the  works,  the  business  was  now  being  worketl 
advantageously. 

Mr.  OAome^  Q.C.,  and  Mr.  K  Maenaffhten,  for  the  Plaintiffs:— 

The  lease  is  invalid  as  being  inconsistent  with  the  purposes  for 
which  the  company  was  formed.  The  defined  purposes  are  tlie 
working  and  preparation  of  porcelain  clay.  From  this  businejw 
the  grant  of  a  mining  lease  is  a  departure. 

It  is  not  in  the  power  of  the  company  to  effect  such  a  chanp" 
as  this  by  the  machinery  of  the  30th  clause.  The  exception,  "5^> 
far  as  the  rules  of  law  and  equity  will  permit,"  though  deolaratory 
only,  lioars  especial  reference  to  the  7th  and  25th  sections  of  tlu' 
7  &  8  Viet.  c.  110,  of  which  the  former  requires  that  the  dml  of 
settlement  shall  set  forth  "  the  business  or  purpose"  of  the  e<^ni- 
pany ;  and  the  latter  enacts  that,  on  registration,  the  then  ami 
all  succeeding  shareholders  are  incorporated  "  for  the  purpose  oi 
carrying  on  the  trade  or  business  for  which  the  company  wa^ 
formed." 

If  the  company  wished  to  extend  their  business  to  mininjr 
operations  they  should  have  entered  into  a  supplemental  deed  of 
settlement ;  In  re  the  Phoenix  Assurance  Company  (1). 

The  lease  is  bad  within  the  principles  laid  down  in  Nah^^ 
V.  Irving,  (2)  Golman  v.  The  Eastern  Counties  Railway  Cbwijwnjf 
(3),  and  Simpson  v.  The  Westminster  Palace  Hotel  Com^n^^\ 
Limited  (4). 

As  regards  the  Messrs.  Martin,  the  fact  of  notice  having  l>cen 
once  given  on  the  20th  of  February,  1863,  was  sufficient  to  exclude 

(1)  2  J.  &  H.  441.  (3)  10  Beav.  14. 

(2)  Gawon  Partnership,  App.  398.  (4)  8  H.  L.  C.  712, 
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any  equity  that  might  be  supposed  to  arise  from  acquiescence ;     V.-C.  W. 
The  Master  of  Clare  HaU  Y.Harding  (1);   and  the  rule  as  to  the        1865 
effect  of  lying  by  and  allowing  expenditure  to  go  on   has   no  Featherston- 
application  where  there  is  knowledge  of  the  real  title ;  Bennie  v.      ^^^^^ 
Young  (2).  Lee  Moor 

^    '  POBCELAIK 

Mr.  Wdey  and  Mr.  Brtuie  (with  them  Mr.  Rdt,  Q.C.),  for  the     ^'''2^ 

company : — 

The  true  construction  of  the  30th  clause  is  this — K  it  should 
be  found  that  the  joint  stock  management  is  insufficient  to  make 
pri)fits,  then  the  company  is  to  have  power  to  lease  the  property. 
)Ir,  PhiHipa  was  dead,  his  management  was  found  to  have  been 
iiiwuccessful,  a  large  expenditure  had  become  necessary.  What 
would  executors  have  done,  if  they  had  had  this  unremunerative 
property  thrown  upon  their  hands  ?  They  would  have  leased  it. 
That  is  a  test  that  the  company,  in  leasing,  were  within  the 
powers  of  thia  clause.  Mr.  FsatherstonluiugKs  objections  amounted 
to  this :  he  first  said,  "  Don't  do  this ;"  and  that  failing,  he  then 
said,  "  You  have  no  power  to  do  it." 

The  lease  was  a  legal  lease,  and  intra  vires ;  but  at  any  rate  it 
could  not  be  set  aside  at  the  suit  of  these  Plaintiffs*  One  of  them 
was  permitted  to  attend  the  meeting  on  behalf  of  his  father ;  he 
<lid  not  vote,  but  he  and  his  brother  must  be  held  bound  by  the 
resolution. 

In  the  events  that  have  happened,  owing  to  the  change  of  posi- 
tion, it  will  be  impossible  to  restore  the  parties  to  their  original 
^dm ;    The  Era  Company  (3). 

This  is  a  company  formed  expressly  for  mining  operations,  and 
hence  the  principles  laid  down  in  the  following  cases  apply : 
^orrcay  v.  Bowe  (4),  Prendergast  v.  Turton  (5),  Whalley  v. 
nTiolley  (6). 

The  suit  is  defective ;  for  if  this  be,  as  alleged,  a  breach  of  trust, 
a  shareholder  suing  in  respect  of  it  must  sue  on  behalf  of  him- 
self and  all  the  shareholders ;  White  v.  Carmarthen  Railway 
Cmpany  (7). 

(1)  6  Ha.  273.  (5)  1  Y.  &  C.  C.  C.  98 ;   S.  C.  on 

(2)  2  De  G.  &  J.  13G.  Appeal,  13  L,  J.  (Ch.)  268. 

(3)  1  De  G.  J.  &  S.  29.  (6)  2  De  G.  F.  &  J.  310. 

(4)  19  Yes.  144.  (7)  1  H.  &  M.  786. 
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V.-O.W.         Mr.  O.  M.  Oiffard,  Q.C.,  and  Mr.  R  Charles,  iot  the  Messrs. 
iSflo        Martin: — 


EATHEBarroN-      With  the  single  exception  of  the  letter  of  the  20th  February, 

V.  1863,  the  lessees  had  no  notice  of  any  dispute  or  adverse  pro- 

PoBCEL^    ceeding  until  the  filing  of  the  amended  bill.    Meanwhile  heary 

Clay  Co.    contracts  had  been  entered  into,  the  lessees  being  under  ooTenants 

to  work  yearly  1200  tons  of  clay,  with  a  proviso  for  le^ntn'. 

The  Plaintiffs  waited  for  the  company's  answer  before  they  gave 

notice  to  the  Messrs.  Martin, 
There  was   no  actual  change  of  business — only  a  change  of 

management ;  and  the  course  adopted  by  the  company  was  an  aft 

of  salvation  requiring  unanimity  of  action,  a  fact  which  of  ifeelf 

would  bring  it  within  the  powers  of  the  deed. 

Mr.  Osborne,  ii^je^ly : — 

Under  a  winding-up  order  the  preferential  and  deferred  share- 
holders would  have  come  in  pari  passu,  but  by  this  device  the 
property  of  the  deferred  shareholders  was  wholly  confiscated.  The 
buisness,  if  persevered  in,  might  possibly  hereafter  turn  out  to  be 
profitable. 

The  dictum  in  Simpson  y.  The  Westminster  Hotel  Company  k  in 
the  Plaintiff's  favour,  for  was  it  ever  heard  that  a  company  was 
incorporated  for  the  purpose  of  making  a  lease  of  land  ? 

The  preponderance  in  number  and  votes  of  preferential  over 
deferred  shareholders  rendered  this  bill  the  only  remedy  open  to 
the  Plaintiffs,  who  might  be  deferred  indefinitely  by  renewals  of 
the  mining  lease,  whereas  a  sale  of  the  effects  might  realize  some- 
thing for  all  the  shareholders. 

Sir  W.  Page  Wood,  V.C.  :— 

It  appears  to  me  that  I  should  be  controlling  improperly  the 
effect  of  this  deed,  if  I  did  not  allow  this  company  to  do  that  act 
which  through  the  medium  of  their  directors  they  have  done. 

The  whole  case  appears  to  turn  on  the  30th  section,  coufH 
with  any  observations  that  may  arise  upon  the  constitution  of  the 
company  with  reference  to  their  preferential  and  other  shares,  »■* 
shewn  by  the  other  clauses  of  the  deed.  The  question  is,  whether, 
imder  the  unusually  large  powers  conferred  upon  a  meeting  ol 
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the  shareholders  by  this  deed  (which  are  not  by  any  means     V.-C.w, 
mueasonable  powers),  the  company  are  not  able  to  do  that  which        ^^^ 
they  may  deem  best  with  reference  to  their  own  assets  ?  Feathebstos^ 

It  was  put  very  ably  by  Mr.  Waley  in  the  opening  of  the  case,  ^^^ 
that  the  company  having  taken  certain  powers  with  reference  to  p^^JJ^ 
amending,  altering,  and  varying  the  provisions  in  the  deed,  it  Clay  Ca 
might  be  conceded  that  all  those  powers  tended  to  the  altering, 
varying,  or  amending  anything  that  might  be  requisite  for  the 
immediate  carrying  on  of  the  business  which  was  in  hand,  but  that 
a  crisis  might  come,  in  which  it  would  be  necessary  to  have  powers 
larger  than  any  which  were  contained  in  the  deed.  Something 
might  have  to  be  done  with  reference  to  the  administration  of  the 
property  of  the  concern,  which  would  require  a  more  effective 
control  over  the  property  of  the  company  by  the  shareholders  than 
could  be  given  under  any  ordinary  shareholders'  deed,  it  being 
well  known  that,  under  an  ordinary  shareholders'  deed,  the  only 
thing  that  can  be  done  when  difficulties  arise  is  to  make  provi- 
sion (if  there  is  no  power  of  sale  contained  in  the  deed)  for  the 
dissolution  of  the  company  and  winding  up  of  its  affairs,  in  such 
manner  as  may  be  prescribed  by  the  deed  itself.  There  might 
arise,  however,  and  it  appears  to  me  abundantly  clear  on  the 
evidence  that  there  did  arise  in  this  case  such  a  state  of  things — 
that  the  company  was  placed  in  such  a  position  with  reference  to 
its  assets — that  a  dissolution  was  the  necessary  course,  from  the 
state  at  which  the  assets  had  arrived,  unless,  indeed,  something 
else  could  be  determined  upon,  or  some  other  course  could 
be  taken  in  dealing  with  the  assets.  Mr.  Waley  put  this  perti- 
nent question,  whether  any  more  natural  interpretation  of  this 
clause  could  be  conceived  than  to  say  that  it  was  with  reference 
to  dealing  with  the  assets  in  case  of  emergency  that  a  power  of 
such  a  description  as  is  contained  in  this  deed  was  inserted.  The 
power  is  in  these  words :  [His  Honour  read  the  clause  as  set  out 
above].  Then  this  emergency  has  arisen.  It  was  considered  by 
a  large  majority  of  shareholders — ^by  everybody,  in  fact,  except  the 
Plaintiff's  testator — ^that  a  dissolution  must  take  place.  There 
were  remonstrances  by  the  testator,  but  everybody  else  came  to 
that  opinion ;  and,  indeed,  they  passed  a  resolution  at  a  meeting  of 
the  shareholders  to  that  effect,  that  a  dissolution  should  take 
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V.-O.W.     place.    That  resolution  had  to  be  confirmed  by  a  second  general 

1865       meeting.    In  the  interval,  and  before  the  time  for  confirming  it 

Featherstoh-  had  arrived,  a  proposal  came  from  some  one  more  sanguine,  appa- 

^^^      rently,    than    the    shareholders    of   the    company,   after  their 

L^^ooB'  unfortunate  experience  up  to  that  time,  who  said :  "  I  am  prepared 

Clat  Co.    to  erect  new  works,  your  old  ones  being  quite  insufiScient  for  all 

the  purposes  for  which  the  company  is  constituted.    I  will  work 

your  assets  for  twenty-one  years,  and  I  will  deliver  up  the  works 

at  the  end  of  that  time  with  better  machinery  than  I  find  here, 

better  arranged  and  better  placed  "  (for  the  whole  scheme  was  to 

put  the  machinery  at  the  bottom  of  the  hill  instead  of  at  the  top, 

which  appears  to  have  been  an  absurd  arrangement) ;  "  and  that 

being  done,  you  shall  have  your  property  handed  back,  at  the  end 

of  twenty-one  years,  in  an  available  position." 

Surely  such  an  emergency  as  that  is  one  which  might  well  be 
contemplated.  It  was  not  actually  specified  in  the  deed,  but 
the  Company  felt  that  an  emergency  might  arise  in  which  it 
might  be  difficult  to  deal  with  the  assets  in  a  manner  most  bene- 
ficial for  all  parties  concerned,  by  refiwon  of  the  incapacity  of  some 
and  the  unwillingness  of  others  to  consent,  and  therefore  intro- 
duced this  large  power. 

Now,  of  course,  this  power,  although  very  large,  would  be 
controlled  by  the  general  scope,  object,  and  purport  of  the  deed. 
That  is,  in  my  opinion,  the  answer  to  Mr.  Otibomes  argument  on 
the  Act  of  Parliament  and  the  authorities.  Mr.  Osborne  says  that 
by  the  Act  of  Parliament  the  company  must  state  to  the  Legisla- 
ture for  what  it  is  incorporated,  and  cannot  deviate  from  the 
purpose  for  which  it  is  incorporated,  and  the  object  it  has  in  Tiew, 
without  having  a  supplemental  deed,  to  be  properly  executed,  as 
pointed  out  by  the  Act  of  Parliament,  and  having  that  supple- 
mental deed  duly  regi8t<^red.  He  says,  that  upon  the  authorities 
beginning  with  NcUusch  v.  Irving  (1)  downwards,  the  same  state 
of  law  arises  as  upon  the  statute,  namely,  that  persons  haying 
associated  for  one  purpose,  and  having  bound  themselves  to  carry 
into  efiect  that  purpose,  cannot,  without  the  consent  of  every  indi- 
vidual proprietor,  be  held  to  have  bound  themselves  to  enter  into 
an  enga;5ement  to  carry  out  some  totally  different  purpose. 
(1)  Goto  on  Partnirsbip,  126,  267. 
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.  Now,  although  that  class  of  decisions  may  not  reach  the  whole     V.-O.  W. 

of  the  case  as  contended  for  by  Mr.  Osborne,  in  this  particular        1865 

instance  where  there  is  such  a  clause  as  the  present,  it  is  quite  featherstok- 

enough  for  the  present  purpose  to  say  that  I  should  hold  those       halgh 

decisions  as  still  extending  to  the  present  clause,  notwithstanding    J;™  ^^^ 

its  largeness  of  power,  which  provides  that  acts  done  by  two-thirds    Clay  Co. 

of  the  shareholders  are  to  be  just  as  binding  as  if  every  individual 

bad  consented.     I  should  still,  for  the  purpose  of  this  decision,  not 

find  it  necessary  to  hold  that  the  clause  proceeded  to  such  a 

length  as  to  justify  a  majority  of  two-thirds  in  determining  that 

the  Company  could  lawfully  undertake,  as  if  they  had  all  consented, 

^ch  a  scheme  as  the  working  of  a  gold  mine  in  South  Australia, 

or  any  purpose  utterly  unconnected  with  any  of  the  purposes  of  the 

(leefl.    I  do  not  think  it  necessary  to  extend  the  construction  of 

the  clause  to  such  a  case  as  that. 

But  I  think  there  is  a  construction  of  the  clause  perfectly  con- 
sistent with  the  decided  cases,  and  with  the  Act  of  Parliament, 
which  will  authorize  me  so  fax  to  avail  myself  of  the  reasons  and 
fcronnds  of  the  decision  of  the  House  of  Lords  in  the  case  of 
&mp9on  V.  The  Westminster  Hotel  Company ,  as  to  say  that  the  test 
(at  least  for  the  purposes  of  this  case)  may  well  be — ^Have  the 
company  by  this  act  which  they  intend  to  carry  into  eflFect  by 
force  of  the  clause,  either  on  the  one  hand  abandoned  their 
purpoees  (these  were  the  two  eases  put  by  Lord  Campbell),  or  on 
the  other  hand,  exceeded  their  purposes  ?  Have  they  done  either 
one  or  the  other  ? 

It  appears  to  me  they  have  not  abandoned  the  purposes  of  the 
company.  They  have  granted  a  lease  for  twenty-one  years,  and, 
»o  &r,  they  have  agreed  to  take  a  rent  for  their  property  instead  of 
working  it  themselves,  and  taking  the  profit*  At  the  end  of  twenty- 
one  years  they  are  to  have  the  whole  of  the  property  back,  and,  as 
it  appeared  to  them  (that  is  the  true  way  to  put  it,  for  they  are 
the  sole  judges  on  that  part  of  the  case),  they  would  have  it  back 
ii»  a  more  profitable  condition  at  the  end  of  the  twenty-one  years. 
They  have  not  exceeded  their  powers,  because  nobody  can  contend 
that  parting  with  their  property  for  a  certain  time  is  exceeding 
their  powers,  beyond  this,  that  during  all  that  time  they  are  not 
carrying  on  the  business.     But,  as  to  that  view,  I  apprehend  that 
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V.-O.  W.     it  is  perfectly  competent  for  a  meeting  to  say :  "  China  clay  is  m«a 

1865       very  depressed  state— the  market  is  very  bad — and  we  agree  it  is 

FEATHBRnoH-  bcttcp  not  to  work  it  for  two  or  three  years."    That  would  be 

^^^      entirely  within  their  functions,  and  they  would  not  be  said,  in  that 

Leb  Moob    respect,  to  have  abandoned  their  work,  or  to  have  exceeded  the 

Clay  Co.    ftmctions  allowed  them. 

Now  I  said  I  thought  it  would  not  be  desirable  to  throw  ont 
any  intimation  that  this  clause  would  extend  to  give  the  Company 
authorities  wholly  beside  the  deed,  and  that  view  will  be  fortified 
by  one  clause  in  the  deed,  which  seems  to  indicate  plainly  that 
the  company  themselves  conceived,  when  they  were  giring  larp? 
powers  to  the  directors,  that  those  powers  were  only  to  be  exeidsel 
in  conformity  with  the  general  stipulations  of  the  deed.  1  meaii 
the  51  st  clause,  with  reference  to  contracts,  the  effect  of  which 
is,  that  the  directors  may  enter  into  contracts  of  any  kind,  and 
for  any  purpose,  in  carrying  on  the  business,  and  provided  (again 
following  the  same  sort  of  form)  it  be  not  contrary  to  the  Act  of 
Parliament  and  the  rules  of  law  and  equity,  they  are  enabled  to  j 
carry  the  contract  into  effect.  But  even  there  the  company  m 
jealous  of  conceding  too  large  powers  to  the  directors ;  and  if 
any  of  the  contracts  shall  appear  to  go  beyond  the  exact  limits  of 
the  authority  of  the  directors ;  if  there  be  any  doubt  in  the  mind-^  j 
of  the  directors,  they  are  at  liberty  to  submit  the  contract  to  a 
general  meeting,  and  deal  with  it  under  the  30th  clause. 

Therefore,  the  Slst  clause  would — I  do  not  say  be  restrictiTe  of , 
this,  but  it  would  in  some  degree — be  explanatory  and  interpre- 
tative of  what  it  meant,  namely,  **  We'  do  not  mean  to  give  you  a 
wild  random  power  to  apply  our  money  to  any  purpose  you  may 
think  proper,  so  long  as  you  can  get  two-thirds  of  the  shareholders 
to  take  that  view ;  but  we  mean  to  have  the  largest  control  orer 
the  whole  of  the  property  of  the  company."  That  is  the  tme 
construction  of  the  clause.  I  read  it  in  this  way,  that  here  is  a 
considerable  property  in  hand,  and  £120,000  about  to  be  raise<l 
Who  can  tell  what  may  be  all  the  incidents  arising  from  working 
a  speculative  concern  like  this  China  Clay  Company,  by  means  of 
that  capital  ?  "  In  order,  therefore,  that  neither  the  directore  nor 
ourselves  may  be  embarrassed  by  unforeseen  incidents  in  the 
management  of  this  property,  we  will  take  care  to  vest  the  power 
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in  two-thirds  of  the  shareholders  of  the  company  to  say  what,  V.-C.W. 
under  any  contingency,  or  in  any  emergency,  is  best  to  be  done."        18G5 
I  do  not  think  I  am  thus  putting  a  construction  on  the  instrument  YK^-mmBgros- 

beyond  the  provisions  of  the  Act  of  Parliament,  and  the  decided  ^  halgh 

authorities.  I^"  Moob 

rmi-  Ti  Tii^  1  POBOELAIK 

That  hemg  so,  I  have  only  to  look  at  the  consequences  that  Ci«at  Co. 


I  arisen.  Perhaps  I  am  hardly  justified  in  doing  so,  if  I  am 
right  in  my  construction.  It  is  for  the  company  to  judge  what  is 
best  on  an  emei^ency ;  but  with  reference  to  what  has  been  sug- 
gested to  me  as  giving  a  clue  to  the  interpretation  of  the  clause 
as  to  the  hardship  upon  the  deferred  shareholders,  I  think  it 
necessary,  first,  to  say  a  few  words  upon  what  the  position  of  the 
company  was. 

Then  I  take  Mr.  Od)09me'8  observation.  He  says,  independently  of 
the  observations  arising  on  the  general  Act  and  the  decided  cases, 
there  is  something  special  in  the  construction  of  this  company, 
which  renders  it  necessary  for  the  Court  to  hold  its  hand,  with 
leferenoe  to  a  matter  of  this  description,  which,  as  part  of  its 
consequences,  tends  to  give  an  undue  advantage  to  the  preference 
over  the  deferred  shareholders.  The  scheme  of  the  company  is 
this— that  the  preference  shareholders  are  to  have  £6  per  cent., 
there  being  certain  deferred  shareholders  who  can  take  nothing 
until  that  £6  per  cent,  has  been  paid ;  and  then,  it  so  happening 
at  the  present  time  that  there  is  a  majority  of  two-thirds  composed 
of  the  preference  shareholders,  it  is  possible,  by  such  a  construction 
as  is  asked  by  the  Defendants  to  be  put  on  the  deed,  to  leave  the 
deferred  shareholders  entirely  at  the  mercy  of  the  preference 
{shareholders,  and  enable  them  to  defeat  all  the  interei^ts  of  the 
<ieferred  shareholders.  He  says  that  is  a  necessary  consequence, 
Mid  therefore  that  the  Court  has  imposed  upon  it  the  duty  of 
giving  a  more  limited  construction  to  the  power  given  by  the 
deed. 

The  first  answer  to  that,  I  apprehend,  would  be,  that  the  per- 
sons who  entered  into  this  engagement  knew  exactly  the  constitu- 
tion of  the  company.  Those  who  took  deferred  shares  knew  they 
had  deferred  shares,  and  those  who  took  preferena^  shares  knew 
they  had  preference  shares ;  and  they  entered  into  the  deed  with 
the  dause  before  them,  being  willing  to  trust  to  two-thirds  of  the 
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V.  0.  W.     shareholders,  at  a  general  meeting,  all  the  authorities  and  powers 

1865       here  conferred.     Hence  the  Court  would    not    be  justified  in 

Featherston-  saying  that,  because  an  act  done  may  incidentally  give  a  benefit 

HALou       ^Q  ^Yie  preference  at  the  expense  of  the  deferred  shareholders, 

T.EE  Moor    therefore' there  is  a  fraudulent  or  improper  exercise  of  the  power; 

l\lNC£LAIN  , 

Clay  Co.  and  I  take  it  that  the  construction  of  this  clause  is  not  in  any  way 
altered  by  the  circumstance  on  the  face  of  the  deed,  that  there  are 
two  distinct  chi^ses  of  shareholders.  If  those  who  knew  that  there 
were  two  distinct  classes  of  shareholders  have  granted  power  to 
two-thirds  of  the  shareholders,  be  they  who  they  may,  it  does  not 
appear  to  me  to  be  a  legitimate  argument  to  say  that,  because  a 
certain  act  may  result  in  an  advantage  to  the  one  over  the  other, 
and  those  who  are  deferred  may  be  defeated  by  those  who  haye 
the  preference,  therefore  the  construction  of  the  deed  cannot  be 
such  as  I  have  considered  it  to  be. 

If  that  be  so,  there  remains  only  the  suggestion  of  fraud.  Of 
course,  there  may  be  a  fraud ;  the  fullest  power  may  be  exercised 
fraudulently-  As  regards  that  part  of  the  case,  it  is  hardly  put 
by  the  bill — it  is  only  put  by  way  of  consequence — the  conse- 
quence of  your  act  may  be  so  and  so.  That  may  be  a  ver)' 
natural  result,  and  yet  may  not  indicate  any  impropriety  in  the 
act  committed.  In  truth,  it  appears  to  me,  if  I  may  say  so,  that 
the  shareholders  have  acted  not  only  with  perfect  tonajMes^but 
in  a  manner  absolutely  essential  to  the  benefit  of  the  shareholders 
in  this  respect. 

The  shareholders,  whether  preferential  or  deferred,  have  not 
received  one  sixpence  for  nine  years.  That  was  the  state  of  the 
company  when  this  arrangement  was  made.  An  absurd  construc- 
tion of  the  works  had  taken  place ;  the  works  had  been  placed  on 
the  top  of  a  hill,  where  they  could  be  of  no  use ;  the  company  was 
largely  in  debt;  they  had  borrowed  £10,000  on  mortgage;  and 
the  only  resources  they  had  were  a  sum  of  £2000,  which  was  not 
called  up  at  that  time,  and  the  £6000  or  £7000  which  would 
come  from  the  preferential  shareholders,  if  they  were  disposed 
to  advance  it.  Having  to  remove  their  whole  machinery,  which 
was  disheartening  enough;  having  failed,  during  nine  years, 
to  extract  anything  from  their  mines ;  being  in  such  a  condition, 
moreover,  that  the  leases  were  held  with  a  burden  of  £250  or 
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£300  a-year  dead  rent,  with  a  condition  as  to  working  and  the     V.-C.W. 

like,  on  a  breach  of  which  forfeiture  might  take  place — shaving  all        18C5 

fliis  before  them,  they  come  to  the  conclusion  that  they  must  Peatherston- 

abandon  the  whole  concern ;  and  that  conclusion  (which  is  very       haugh 

important  with  regard  to  the  bona  fides)  is  come  to  before  the    l^^  Moor 

'^  ^  ^      /  P0BCE1.AIN 

lease  was  ever  heard  of,  or  thought  about.    They  meet  accord-    Clay  Co. 

ingly,  and  determine  to  dissolre.  The  testator,  whom  the  Plain- 
tiffs  represent,  took  a  very  sanguine  view — that  is  to  say,  inas- 
mueli  as  he  had  no  more  calls  to  pay  on  his  shares,  he  wished 
the  shareholders  to  embark  a  little  more  money  in  the  concern, 
and  see  if  they  could  not  make  something  out  of  it.  He  was 
a  shrewd  man  of  business,  and  no  one  can  make  any  com- 
plaint of  his  having  taken  that  course.  But  they  said,  "We 
do  not' like  that:  we  think  it  better  not  to  go  on;  we 
think  we  should  dissolve ;"  and  they  hona  fide  determined  to 
dissolve.  They  advertised  a  second  meeting  to  confirm  the  disso-  * 
lulion,  the  testator  insisting  they  must  go  on  with  the  works. 
Then  they  heard  that  somebody  was  willing  to  take  a  lease. 

That  brings  me  to  the  sort  of  case  I  suggested.  Suppose  they 
had  found  the  china  clay  works  unprofitable — through  bad  man- 
agement, if  you  please — and  that  they  could  in  no  way  make  them 
profitable ;  and  suppose — not  the  case  that  has  actually  occurred, 
of  a  lease  that  only  gives  a  surplus  rent  to  the  preference  share- 
holders— ^but  that  somebody  had  been  found  more  adventurous 
still  than  Mrs.  Martin^  who  would  have  ofiered  to  take  a  lease 
which  would  have  given  some  fraction  of  profit  to  the  deferred 
shareholders  as  well,  and  that,  instead  of  paying  £1200  a-year, 
she  had  ^reed  to  pay  £3000  or  £4000—1  don't  suppose  I  should 
haye  heard  any  argument  before  me  about  the  want  of  power. 
The  question  would  have  been  rather,  whether  such  a  course  of 
proceeding  by  directors  would  have  been  legitimate. 

The  lease  is  not  for  the  whole  term,  but  only  for  twenty-one 
years,  leaving  fifty  years  to  come  afterwards ;  and  here  is  a  person 
who  comes  forward  and  says:  "  I  will  take  your  discredited  concern, 
which  has  not  paid  for  nine  years — a  thing  which  nobody  will 
take  shares  in — which  is  on  the  very  verge  of  dissolution — upon 
which  will  ensue  a  total  break-up,  with  large  debts  on  a  concern 
^ot  likely  to  find  a  customer.     I  will  indemnify  you  against  all 
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V.-C.  W.     charges,  relieve  you  from  all  burdens,  give  you  a  clear 

1865        some  hundreds  a^year,  and  at  the  end  of  twenty-one  years  engage  to 

FisATUEBSTON-  leavo  you  the  property  in  a  much  better  condition  than  I  find  it." 

^^         That  is  the  proposition  that  is  made;  and  I  have  to  consider 

r^ELAw    ^^^*^^r  ^^^^  ^  ^^*  truly  and  legitimately  within  the  scope  of  a 

Clay  Co.     clause  which  says  that  two-thirds  of  the  meeting  may  determiBe 

with  reference  to  this  body  anything  whatever  which  the  whole 

body  of  shareholders  could  determine. 

If  I  had  the  whole  body  of  shareholders  sui  juris  (for  that  is 
the  object  of  the  clause),  could  I  hold  that  I  could  restrain 
the  whole  body  from  entering  into  any  arrangement  for  leasing: 
their  property,  and  disposing  of  it  in  the  manner  described? 
I  apprehend  that,  so  far  from  that,  if  they  had  not  been  m  jum, 
the  Court  would  in  such  a  case  have  been  very  glad  to  give 
them  its  assistance.  As  Mr.  Walet/  put  it,  if  the  Court  were 
,  administering  the  assets  in  Chambers,  and  the  proposition  were 
made  with  reference  to  administering  such  assets  on  the  part  of 
the  testator,  the  Court  would  be  of  opinion  that  it  was  a  very 
proper  and  reasonable  arrangement  to  make. 

The  strongest  ground  I  have  had  to  weigh  is  that  the  Plaintififs 
say :  "  If  the  assets  were  divided,  there  might  be  something  com- 
ing to  us."  It  is  by  no  means  clear,  to  my  mind,  that  there  would 
be  a  single  sixpence  coming  to  them.  They,  however,  say :  "  By 
this  arrangement,  we  are  kept  for  twenty-one  years  in  the  same 
state  as  we  have  been  for  nine  years  before — we  shall  not  have  a 
jGeothing ;  and  at  the  end  of  that  time,  in  the  general  opinion  of  the 
shareholders,  there  may  be  some  hope  of  making  this  mine,  which 
has  been  in  so  unfortunate  a  condition,  prosper.*'  But  the  fiwt 
that  the  deferred  shareholders  will  be  put  into  that  position,  I 
apprehend,  amounts  to  nothing,  unless  you  can  make  out  that 
there  was  a  fraudulent  intention. 

I  deal  with  Mr.  Osborne  8  argument,  that,  at  the  end  of  twenty- 
one  years  the  same  thing  may  be  done,  and  then,  at  the  end  of 
another  twenty-one  years,  the  same  thing  maybe  done  again;  and 
so  on — by  observing  that  he  is  not  to  assert  his  rights  like  the 
dog  in  the  manger,  and  say, "  Nobody  shall  make  any  profit,  because 
I  cannot  make  any." 

If  the  slightest  mixture  of  fraud  could  have  been  established  in 
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the  motives 'of  those  concerned  in  this  transaction,  it  would  have     V.-C.W. 

been  a  different  .matter.    But  here  it  is  neither  shewn  nor  even        18^ 

alleged.    AH  the  circumstances  in  the  case,  from  the  beginning  FBATHXBflroK- 

to  the  end,  appear  to  me  to  have  been  done  bond  fide  with  a  view  v. 

of  mahng  the  most  of  the  assets  of  the  company.    That  being    p^ljjj^^ 

my  opinion,  I  hold,  that  making  the  most  of  the  assets  of  the     ClatCo. 

company  was  the  very  object  of  giving  that  large  and  general 

pover  contained  in  the  clauses  of  the  deed. 
In  that  view  of  the  case,  it  is  imnecessary  to  enter  into  the 

(joesdon  of  laches.  1  think  there  is  great  complaint  to  be  made  of 
^-Fedherstonhaugh  and  his  representatives,  as  to  the  course  they 
iave  taken ;  but  I  do  not  pursue  that  question  farther  than  the 
iacts  shew,  which  are  these — that  this  gentleman,  protesting,  as  he 
called  it,  in  December,  knowing  that  there  was  the  advertisement 
out  for  tenders,  knowing  that  there  was  an  intention  of  granting 
the  lease,  knowing  that  there  was  an  agreement  to  confirm  the 
lease,  does  not  give  the  slightest  intimation  to  the  person  who  had 
tendered,  until  the  lease  had  actually  been  sanctioned  by  the  com- 
pany on  the  17th  of  December,  and  had  been  actually  executed  by 
the  company  on  the  12th  of  February,  and  the  intended  lessee 
had  been  in  possession,  and  doing  something  on  the  works  ever 
m^  December.  Then  the  bill  is  not  filed  in  the  testator's  life- 
time, although  he  lived  until  the  26th  of  March,  and  as  he  was 
Hell  enough  to  be  sending  these  notices,  he  must  have  been  in  as  ' 

good  a  state  of  health  as  was  necessary  for  the  purpose  of  filing  a 
l^ill  And  when  the  bill  is  filed  in  the  August  following,  the  lady 
l^iDg  dead,  the  Plaintiffs  are  told  that  the  representatives  ought 
to  be  made  parties ;  but  they  are  not  made  parties  till  April. 

That  is  not  a  very  favourable  case  with  which  to  come  into 
^uity,  with  reference  to  mining  property. 

I  do  not,  however,  decide  the  case  upon  that  ground ;  my 
^l^sion  rests  on  the  higher  ground  that  what  has  been  done 
Has  authorized  to  be  done  by  that  very  large  power  conferred  by 
the  deed,  and,  therefore,  I  must  dismiss  the  bill  with  costs. 
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V.  c.  w.  LINGWOOD  v.  STOWMARKET  COMPANY. 

18^^  Practice — Injunction — Nuinnce — Form  of  Order, 

In  this  case,  which  is  reported  ante  p.  77,  the  order  was  finally 
drawn  up  in  the  following  form : — 

"  This  Court  doth  order  that  a  perpetual  injunction  be  awarded  against  the 
Defendants,  the  Stowmarket  .Company,  to  restrain  the  said  Defendants,  their 
servants,  agents  and  workmen,  from  discharging  from  their  works  in  the  Plaintiffs 
bill  mentioned,  into  the  river  or  stream  in  the  said  bill  also  mentioned,  so  as  to 
cause  it  to  flow  to  the  Plain tifiTs  land,  messuage,  and  mills,  therein  also  mentioDeti, 
in  a  stato  less  pure  than  that  in  which  it  flowed  there  previously  to  the  establish- 
ment of  the  said  works,  to  the  injury  of  the  Plaintiff,  any  such  refuse  or  other 
matter  as  was  discharged  by  the  Defendants  from  the  same  works  into  the  said 
river  or  stream  previously  to  the  filing  of  the  said  bill,  or  any  noxious  fluids  or 
other  foul  matters  whatsoever/' 
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DICKINSON  V.  BUERELL.  m.  fe. 

ANN  DICKINSON  v.  BUERELL.  nm 

STOURTON  V.  BURRELL. 


Jan.  22,  25. 


Utampefty — Voiuntary  Conveyance — Jiight  of  Grantee  to  set  aside  previous 
voidable  Conveyance — Parties, 

A  conveyance,  whether  voluntar}'  or  for  valuable  consideration,  of  propcrtj', 
which  the  grantor  has  previously  conveyed  by  a  deed  voidable  in  equity,  is 
liot  void  on  the  ground  of  champerty. 

The  right  o|  instituting  a  suit  to  set  aside  a  conveyance  on  equitable  grounds 
passes  by  the  grantor's  subsequent  conveyance  of  the  same  property,  and  the 
grantee  under  the  suhsequent  conveyance  may  institute  such  suit  without 
making  the  grantor  a  co-plaintiff. 

A,  having  executed  a  conveyance  of  real  estate  to  B,,  which  was  liable  to 
be  set  aside  on  equitable  grounds,  afterwards  made  a  voluntary  settlement  of 
tbc  same  property  in  trust  for  himself  for  life,  with  remainder  to  his  children 
as  he  should  appoint,  and  in  default  of  ap{X)intmcut  to  all  his  children  who 
should  attain  twenty-one,  or  (being  daughters)  should  maiTy,  in  equal  sliares. 

Held,  that  the  infant  children  of  J.  could  maintain  a  bill,  making  A,  and 
the  tnistecs  of  the  settlement  defendants,  to  set  aside  the  conveyance  to  B. 

IHESE  were  three  demurrers  by  the  same  Defendant,  John 
Eiens,  to  three  bills,  seeking  to  set  aside  three  several  convey- 
luices  made  to  him  by  James  Dickinson^  Qeorge  William  Dickinson^ 
aud  WtUiam  Lambert  and  Harriet  his  wife,  of  their  respective 
f'Wes  of  the  real  estate  of  George  Whitehead^  deceased. 

The  case  made  by  the  bill  in  Dickinson  v.  BurreH  was  as 
follows : — 

By  an  indenture  dated  the  2nd  of  November,  1857,  James 
^clinson  being  entitled  to  four-fifteenths  of  four-sevenths  of  the 
^•al  estate  of  George  Wliifehead,  which  was  the  subject-matter  of 
^0  suits  of  Whitehead  v.  Lynes  and  Stidolph  v.  Dickinson,  and  was 
then  in  the  possession  of  a  receiver  in  those  suits,  in  consideration 
'>f  £l()0  conveyed  a  moiety  of  his  share  to  William  Cross,  his  heirs 
i^A  assigns,  and  by  an  indenture  of  the  18th  of  December,  1860, 
iii  consideration  of  £100,  he  conveyed  the  other  moiety  to  3Jens, 
liw  heirs  and  assigns. 

Vol.  I.  Z  .  '  2 


388 


EQUITY  CASES. 


[l.b: 


M.rv. 

18GG 


Dickinson 

V. 
BURRELL. 

Ann  Dickin- 
son V. 
BrBBELL. 
STOlTKrON 

V. 
BCBBELL. 


On  the  22n(i  of  March,  1862,  a  decretal  order  was  made  by  fte 
Master  of  the  Rolls  in  the  suits  of  Whitehead  v.  Lynes  and 
Siidolph  V.  IHckinson,  on  the  Petition  of,  amongst  others,  Jaim 
Dickinson,  Cross,  and  Edens,  whereby,  amongst  other  things,  it  was 
declared  that  Cross  was  entitled  to  fifteen-thirtieths  (induding  a 
moiety  of  James  Dickinsons  share),  and  that  Edens  was  entitled  to 
eleven-thirtieths  (including  the  other  moiety  of  that  share)  of 
four-sevenths  of  WhiUlieadTs  estate,  and  the  receiver  was  ordered 
to  pay  those  proportions  of  the  rents  to  Cross  and  Edens,  and  part 
of  the  estate  was  ordered  to  be  sold. 

By  a  voluntary  settlement,  dated  the  14th  of  April,  1864, 
which  recited  that  Cross  and  Edens  claimed  to  be  entitled  to  tbe 
share  of  James  Dickinson  in  Whitehead's  estate  by  virtue  of  certain 
conveyances,  but  that  James  Dickinson  disputed  the  validity  of 
such  conveyances,  James  Dickinson  conveyed  all  his  share  in 
Whitehead's  estate,  and  the  proceeds  of  the  sale  thereof,  to  tvo 
trustees,  upon  trust  to  recover  and  receive  the  same,  and  out  of 
the  moneys  to  be  received  to  pay  certain  costs,  and  to  pay  S3.W 
to  James  Dickinson,  and  to  stand  possessed  of  the  residue  of  aaeh 
moneys  and  of  the  unsold  estates  upon  trust  for  James  Bichnm 
for  life,  and  after  his  death  upon  trust  for  his  children  or  remoter 
issue,  as  he  should  by  will  appoint,  and  in  default  of  appointment 
in  trust  for  all  his  children  who  being  sons  should  attain  twenty* 
one,  or  being  daughters  should  attain  that  age  or  marry,  in  eqnal 
shares,  with  a  power  for  the  trustees  to  invest  any  part  of  the  trnst 
property  not  exceeding  J6500  in  the  purchase  of  the  goodwiU  of  a 
business  for  James  Dickinson,  and  a  power  for  James  DiekiMon  to 
appoint  £50  a  year  out  of  the  income  to  his  widow  for  life. 

James  Dickinson  had  eight  children ;  five  of  them  were  infants, 
and  were  the  Flaintifib  in  this  suit ;  the  other  three  children,  Jawes 
Dickinson  himself,  and  the  trustees  of  the  settlement,  were  I^ 
fendants. 

The  bill  alleged  that  the  conveyances  to  Cross  and  Edens  wem 
improperly  obtained  by  the  Defendant  BurreU,  who  was  then 
acting  as  solicitor  for  James  Dickinson  in  relation  to  Whdteheaf^ 
•estate,  partly  or  wholly  for  his  own  benefit ;  that  the  considerations 
were  inadequate ;  that  James  Dickinson  was  in  indigent  circum- 
stances, and  ignorant  of  the  value  of  the  property,  and  had  no  other 
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adviser  than  BurreU  ;  and  that  the  Petition,  upon  which  the  order  of       M.  B. 
the  22nd  of  March,  1862,  was  made,  contained  false  allegations,  and        1866 
that  James  Dickinson  was  named  as  a  petitioner  by  BwrreU  without    dickinsov 
authority ;  and  it  prayed  that  such  order,  so  far  as  it  declared  the     ^q^^^ll 
right  of  Oross  to  fifteen-thirtieths,  and  of  Eiens  to  eleven-thirtieths,  Ann  DroKm- 
of  four-sevenths  of  Whiteheads  estate,  and  ordered  payment  to  them     Burbell. 
accordingly,  might  be  declared  to  have  been  improperly  obtained,     ^^^^^ 
and  that  such  part  of  the  order  might  be  set  aside,  and  that     BrBBgix. 
the  iadentures  of  the  2nd  of  November,  1857,  and  the  18th  of 
December,  1860,  might  be  cancelled  upon  Cross  and  Eiens  being 
repaid  the  consideration  money  with  interest,  and  that  the  Plain- 
tiffs and  the  other  persons  interested  under  the  settlement  of 
April,  1864,  might  be  declared  entitled  to  four-fifteenths  of  four- 
se?enths  of  the  produce  of  the  sale  of  such  part  of  Whiteheads 
estate  as  had  been  sold,  and  of  the  unsold  part  of  the  same  estate. 

The  other  two  bills,  both  of  which  were  filed  by  infants  claiming 
under  settlement  of  other  shares  in  the  estate,  the  next  friend 
being  the  same  in  all  three  suits,  were  precisely  similar  as  to 
the  interest  of  the  Flaintifis,  the  case  made  by  the  bill,  and  the 
relief  sought,  to  that  in  Dickinson  v.  BwrreUy  except  that  the 
interest  of  the  Plaintiff  in  Stourton  v.  Bv/rrdl  under  the  volun- 
tary settlement  was  subject  to  a  general  power  of  testamentary 
appointment  reserved  to  the  settlor  in  that  case,  Mrs.  Lambert, 

In  StourUm  v.  BwrreU  neither  Mr.  nor  Mrs.  Lambert^  whose 
conveyances  to  Cross  and  Udens  were  sought  to  be  set  aside,  and 
who  were  also  the  settlors  and  tenants  for  life  under  the  settle- 
ment, nor  the  trustees  of  the  settlement,  were  parties. 

Udens  demurred  to  each  of  the  bills  for  want  of  equity,  and  to 
the  bill  in  Stourton  v.  BurreU  also  for  want  of  parties ;  the  latter 
demurrer  was  not  resisted  by  the  Plaintiffs'  counsel. 

Mr.  Sdwyn^  Q.C.,  Mr.  Jessel^  Q.C.,  and  Mr.  Eemings,  in  support 
of  the  demurrers : — 

Assuming  that  a  case  is  established  for  setting  aside  these 
conveyances  at  the  suit  of  the  conveying  parties,  the  present 
PlaintifTs  cannot  institute  suits  for  that  purpose.  At  the  time  of 
the  voluntary  settlements,  each  of  the  settlors  had  parted  with  all 
his  and  her  interest  in  the  property  for  valuable  consideration ; 
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M.  B.       the  settlements,  therefore,  conveyed  nothing  but  the  right  of  suit 
1866        to  set  aside  the  previous  conveyances,  and  such  a  conveyance  ii> 

DicKixsoN    contrary  to  public  policy  on  the  ground  of  champerty,  and  \rill 
BuRmx.     ^^^^  ^  supported  in  equity :   Prosser  v.  Edmonds  (1),  CocMl  v. 

AnnDickin-  Taylor  (2),  Anderson  v. BadcUffe  (3), 2  Story ^ Eq.  Jurisprudence (4). 
Even  if  a  bond  fide  sale  of  such  a  right  or  interest  could  be 
supported,  so  as  to  enable  the  purchaser  to  "institute  a  suit  to  set 
aside  the  prior  sale,  it  is  otherwise  with  a  voluntary  settlemeBt 
which  the  settlor  can  at  any  time  avoid  by  a  subsequent  convey- 
ance for  value.     These  settlements  reserving  so  large  an  interest 
to  the  settlors  were  obviously  made  for  the  sole  purpose  of  enabling 
the  present   suits  to  be  instituted   in  the  names  of  infants,  to 
embarrass   the  Defendant,  and  prevent  him  from  obtaining  dis- 
covery  from   the   settlors   except   by   calling  them  as  his  own 
witnesses.    The  interest  of  the  PlaintiflFs,  being  contingent,  re- 
versionary, and  defeasible  by  the  settlors'  subsequent  conveyaace 
for  value,  and,  in  the  case  of  Stourton  v.  BurreH,  also  by  the 
testamentary  appointment  of  Mrs.  Lambert,  is  not  sufficient  to 
entitle  them  to  institute  the  suits :  Davis  v.  Earl  of  Dymri  (5), 
PenneU  v.  Earl  of  DysaH  (6). 

They  also  contended  that  the  bills  did  not  make  a  sufficient 
case  of  fraud  to  set  aside  the  conveyances  to  the  Defendant  Mei^ 

The  Master  of  the  Kolls  desired  the  Plaintiffs'  counsel 
to  confine  their  arguments  to  the  question  of  the  Plaintiffs'  right 

to  SUP. 


Mr.  Southgate,  Q.C.,  and  Mr.  jF.  Wdb,  in  sup^wrt  of  the  bills:— 
There  is  no  rule  in  equity  prohibiting  the  assignment  of  proi^crty 
which  the  assignor  is  entitled  to  recover  by  a  suit.  The  right  ot 
buit  is  incidental  to  the  property,  and  does  not  affect  the  right  !•» 
assign  it.  In  Prosser  v.  Edmonds  (1),  Lord  Ahinger  seems  to  have 
relied  upon  the  circumstance  that  the  assignor  had  no  complaint 
to  make  and  refused  to  be  a  Plaintiff.  But  some  of  the  dida  in 
that  case  go  too  far,  and  have  never  been  followed.  Champerty 
and  maintenance  are  mala  prohtbita  only,  and  transactions  aua- 

(1)  1  Y.  &  C.  Ex.  481.  (4)  8. 1040  g. 

(2)  15  Beav.  103, 116.  (5)  20  Boav.  405. 

(3)  E.  B.  &  E.  806, 819.  (G)  27  Beav.  542. 
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logons"  but  not  actually  amounting  to  champerty  or  maintenance  M.  R. 
may  be  sustained  in  equity  :  Hartley  v.  Russell  (1),  Harrington  v.  iscc 
^^  C^)-  Dickinson 

[The  Master  of  the  Rolls  referred  to  Knight  v.  Bowyer  (3).]    ann  Diotin- 

90N  r. 

The  right  to  set  aside  a  conveyance  on  equitable  grounds  passes     Burrelu 
by  devise  and  descends  to  the  heir :   Stump  v.  Gahy  (4),  Oredey  v.          r. 
Mousley  (5),  Uppington  v.  Bullen  (6).  

Mr.  Selwyn,  in  reply : — 

If  the  heir  or  devisee  were  not  entitled  to  set  aside  the  voidable 
conveyance  of  the  ancestor  or  devisor  the  right  would  be  altogether 
lost,  but  no  such  reason  applies  to  the  case  of  a  grantee  whose 
grantor  is  alive  and  declines  to  sue. 


Jan.  25.  Lord  Romilly,  M.R.,  after  shortly  stating  the  case 
made  by  the  bill  in  Dickinson  v.  Btirretl^  continued : — 

Upon  the  allegations  contained  in  the  bill  I  am  of  opinion  that 
a  case  is  made  out,  upon  which,  if  proved  as  there  stated,  this 
Conrt  would  give  reUef  at  the  instance  of  the  proper  persons.  The 
only  question,  therefore,  that  I  have  to  determine  is,  whether,  by 
reajson  of  the  deed  of  April,  1864,  the  Plaintiffs  have  a  right  to 
ask  for  that  relief,  when  their  father,  the  settlor,  and  the  trustees 
of  the  settlement  have  refused  or  declined  to  concur  in  asking  for 
siieh  relief. 

The  demurrer  is  mainly  supported  on  the  case  of  Prosser  v. 
Edmonds  (7),  which  was  decided,  after  long  deliberation,  by  Lord 
Ahtnger  ;  but  I  am  of  opinion  that  the  case  before  me  does  not  fall 
v^ithin  the  rule  established  by  that  decision. 

In  the  first  place,  I  will  consider  this  case  as  if  the  indenture  of 
April,  1864,  had  been  executed  for  a  valuable  consideration,  and 
tken  I  will  consider  the  difference,  if  any,  arising  from  the  circum- 
stance that  the  deed  was  voluntary. 

(1)  2  S.  &  a.  244,  (4)  2  D.  M.  &  G.  623. 

(2)  2  liy.  &  K.  590.  (5)  4  Dc  G.  &  J.  78. 

(3)  23  Bcav.  609 ;  2  De  G.  &  J.  (G)  2  D.  &  War.  184. 
421.  (7)  1  Y.  &  C.  Ex.  481. 
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M.  B.  Afisnming  the  deed  of  April,  1864,  to  have  been  executed  for 

1866       value,  then  the  right  of  suing  is  incidental  to  the  conveyance  of 

DicKiNsow    ^^6  property,  and  passes  with  it ;  that  is,  if  James  Di^ikinson  had 
BuR^LL.     *^o^^*  fi^>  ^ft^^  *^^  ^^^  ^^  Edens  in  December,  1860,  to  sell  the 

AnnDickin-  same  property  to  A  B.,  saying  that  the  previous  sale  was  a 
fraudulent  one,  and  that  though  he  himself  would  not  take  any 
steps  to  set  it  aside,  if  A.  B.  thought  fit  to  do  so  he  might,  and 
that  he  would  sell  all  his  interest  in  the  property  to  A,  B.  for  a 
s]im  of  money  then  bond  fide  agreed  on,  in  such  a  case,  in  my 
opinion,  A.  B.  could  have  maintaiued  this  suit. 

The  distinction  is  this :  if  James  Diehinson  had  sold  or  conveyed 
the  right  to  sue  to  set  aside  the  indenture  of  December,  1860, 
without  conveying  the  property,  or  his  interest  in  the  property, 
which  is  the  subject  of  that  indenture,  that  would  not  have  enabled 
the  grantee.  A,  JB.,  to  maintain  this  bill ;  biit  if  A.  B.  had  bought 
the  whole  of  the  interest  of  Jam>es  Dickinson  in  the  property,  then 
it  would.     The  right  of  suit  is  a  right  incidental  to  the  property 
conveyed ;  nor  is  it,  in  my  opinion,  a  right  which  is  only  incidental 
to  the  property  when  conveyed  as  a  whole,  but  it  is  incidental 
to  each  interest  carved  out  of  it ;  for  instance,  if  the  property  had 
been  conveyed  by  James  Dickinson' to  three  persons  as  tenants  in 
common,  each  one  might  have  instituted  this  suit,  making  the 
other  two  tenants  in  common  Defendants  if  they  refused  to  concur 
as  Plaintiffs :     Provided  that  the  case  was  so  brought  before  the 
Court  that  the  whole  matter  might  be  determined  in  one  suit,  so 
as  to  bind  all  parties  to  the  transactions,  and  so  that  Edens  would 
have  had  only  to  contest  the  question  once ;  then,  in  my  opinion, 
the  suit  might  be  instituted  by  a  person  having  only  a  limited 
interest  in  the  property  conveyed ;  neither  would  it  be  material 
whether  that  interest  was  an  undivided  share  in  fee  simple,  or 
whether  it  was  only  a  life  interest,  or  an  interest  in  reversion.    In 
truth,  any  interest  which,  but  for  the  previous  deed,  would  have 
been  sufficient  to  enable  a  person  interested  to  ask  this  Court  to 
secure  the  property  for  the  benefit  of  the  persons  interested  there- 
in, would,  in  my  opinion,  enable  that  person  to  ask  this  Court  to 
set  aside  the  deed  obtained  by  fraud,  which,  if  valid,  would  have 
prejudiced  or  destroyed  his  interest  in  the  property  purported 
to  be  conveyed  to  him.    I  think  that  the  distinction  between  the 


yOLL] 


EQUITT  GASES^ 


343 


oonteyanoe  of  the  property  itself  and  the  conveyance  of  a  mere 
light  to  sue,  or  what  in  substance  is  a  right  to  sue,  is  taken  by 
Lord  Abinger  in  the  case  of  Prosser  v,  Eimonds  (1).  The  distinc- 
tkm  is  also  taken  in  CoekeU  y.  Tayhr  (2)  and  in  Anderson  v.  Badr 
diffe  (3),  and  has  been  adopted  and  approved  in  many  other  cases; 
and  it  is,  I  think,  founded  in  reason  and  good  sense.  I  am,  there- 
five,  of  opinion  that  if  the.  present  Plaintiffs  had  given  valuable 
oonsideration  for  the  execution  of  the  indenture  of  April,  1864, 
they  would  have  been  entitled  to  maintain  this  suit. 

I  have  next  to  consider  whether  the  &Gt  of  the  conveyance 
being  voluntary  alters  or  affects  this  light.  I  am  of  opinion  that 
it  does  not  There  are,  no  doubt,  various  circumstances  which 
may  be  connected  with  a  voluntary  deed  which  will  induce  this 
Gout  either  to  set  the  deed  aside,  or  to  refuse  to  execute  the  trusts 
contained  in  it.  There  are  also  statutory  enactments  which  may 
defeat  a  voluntary  deed,  which  would  be  otherwise  valid;  but 
asguming  a  voluntary  deed  to  be  complete,  hand  fide^  and  valid, 
and  to  be  unaffected  by  any  statutory  disability,  I  know  of  no 
distinction  between  such  a  deed  and  one  executed  for  valuable 
consideration.  The  estates  and  limitations  created  in  such  a  deed 
bare  the  same  operation  and  effect  as  in  a  deed  executed  for  value, 
and  mnst  be  construed  in  the  same  manner,  and  it  carries  with  it 
all  the  same  incidents  and  rights  attached  to  the  property  con- 
veyed as  are  carried  by  a  deed  executed  for  value,  and  the  grantee, 
in  this  respect,  stands  exactly  in  the  same  situation  as  if  he  had 
paid  value  for  the  property  conveyed. 

It  is  contended  that  in  a  case  of  this  description  the  fact  that 

the  conveyance  is  voluntary  suggests  the  possibility  of  some  secret 

understanding,  or  subordinate  agreement,  by  which  the  property, 

vhen  recovered,  is  to  be  reconveyed,  or  to  be  discharged  from  the 

tnuts,  and  that,  in  fact,  the  voluntary  conveyance  is  made  only 

odoarahly,  and  for  the  purpose  of  instituting  or  maintaining  such 

a  gait  as  the  present.    This  may  possibly  be  shewn  hereafter  in 

the  progress  of  the  cause,  but  on  this  demurrer,  where  I  am  bound 

to  take  the  allegations  as  true,  I  cannot  entertain  any  such  sus- 

pici<m.    I  am  bound  by  the  allegations  in  the  bill,  which  I  must 

(1)  1  Y.  A  C.  Ex.  481.  (2)  16  Bcav.  103. 

(3)  K  R  &  £.  806. 
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assume  to  be  true,  and  that  being  so,  tbe  right  to  sue  is,  in  my 
opinion,  incidental  to  the  interest  conveyed  to  the  Plaintiffs,  and 
the  demurrer  must  be  overruled. 

The  order  of  1862^  declaring  the  rights,  docs  not,  in  my  opinion, 
affect  the  question  at  all,  because  the  making  of  that  order  was 
merely  incidental  to  the  supposition  by  the  Court  that  the  deed 
was  a  good  deed,  and  if  the  deed  is  set  aside,  then  it  would  be  a 
matter  of  course  for  the  Court  to  alter  the  order. 

The  question  that  I  have  disposed  of  substantially  decides  the 
other  two  demurrers  for  want  of  equity.  In  the  case  of  SUmim 
V.  Bu/rrdl  neither  the  trustees  of  the  settlement  nor  Mr.  and 
Mrs.  Lambert,  who  conveyed  the  property  to  the  Defendant  Bieas, 
and  who  are  interested  under  the  settlement,  being  parties,  the 
demurrer  for  want  of  parties  must  be  allowed ;  but  the  Plaintiff 
must  have  leave  to  amend,  and  in  this  case  there  will  be  no  costs. 
In  the  other  cases  the  demurrers  must  be  overruled  in  the  usiml 
way. 

Solicitors  for  the  Plaintiffs :  Messrs.  Stephens  dt  Smith. 
Solicitor  for  the  Defendants :  Mr.  E,  BurreU. 


M.R, 

18G6 
Jan.  22. 


ENGLAND  v.  LORD  TREDEGAR 

Insurance  Contpany — Lott  Policy — Indemnity. 

An  insurance  company  paying  under  a  decree  of  the  Court  the  mowy 
l>ayable  under  a  lost  ix)licy  are  sufficiently  indemnified  by  the  decree,  a»i 
are  not  entitled  to  any  indemnity  from  the  persons  to  whom  the  money  is 
paid. 

1  HIS  was  a  suit  by  the  trustees  of  the  marriage  settlement  of 
Francis  Dancer  against  the  trustees  of  the  Equitable  Assurance 
Office,  to  obtain  payment  of  the  money  payable  under  a  poh'cy  on 
the  life  of  Dancer. 

The  policy  was  eflfected  in  the  year  1803,  pursuant  to  ap  agree- 
ment in  the  settlement,  in  the  names  of  the  original  trustees  of 
the  settlement,  and  was  held  upon  the  trusts  of  the  settlement. 
It  was  delivered  to  them,  but  had  been  lost  for  many  5^ear3.    The 
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original  trustees  were  dead,  and  the  PlaintiflTs  haying  been  duly 
appointed  trustees,  the  ix)licy  was  assigned  to  them  in  1863  by 
the  repreaentatives  of  the  survivor  of  the  original  trustees,  and 
notice  of  the  assignment  was  given  to  the  assurance  office.  The 
Pl^tiflfe  were  also  the  executors  of  Dancer,  who  died  in  December, 
1864 

The  Defendants  did  not  dispute  the  title  of  the  PlaintiflFs,  but 
on  account  of  the  loss  of  the  policy  declined  to  pay  the  money 
without  an  indemnity. 

The  Defendants  had  paid  the  money  into  Court  under  an  order 
in  the  cause,  and  the  Plaintiffs  had  instituted  a  suit  of  Enghmd  v. 
haven  for  the  administration  of  the  trusts  of  the  settlement. 

The  cause  now  came  on  upon  motion  for  decree. 

llr.  Seiwyn,  Q.C.,  and  Mr.  Bruce,  for  the  Plaintiffs,  asked  that 
the  fund  might  be  transferred  to  the  credit  of  the  cause  of 
^gland  v.  Lavers,  and  contended  that  the  Defendants  were  not 
entitled  to  any  further  indemnity  than  the  decree  of  the  Court : 
decrees  for  payment  without  indemnity  had  been  made  in  CrohUt 
v.  Ford  (1)  and  Fidd  v.  BarnewaU  (2), 

Jlr.  SotUItffcUe,  Q.C.,  and  Mr.  Dickinson,  for  the  Defendants, 
insisted  that  they  were  entitled  to  an  indemnity,  according  to  the 
dwree  in  Bushnaih  v.  Morgan  (3).  Xo  doubt  the  title  of  the 
present  Plaintiffs  was  clear,  but  the  refusal  of  an  indemnity  in 
this  ease  would  be  made  a  precedent  for  other  cases  in  which  the 
title  of  the  claimants  might  be  more  doubtful. 

LOED  ROMILLY,  M.K. : — 

I  think  that  the  decree  of  the  Court  is  a  sufficient  indemnity. 
Vice-Chancellor  Stuart  has  so  held  in  a  reported  case,  and 
it.  Druce  tells  me  that  Vice-Chancellor  Wood  has  made  a  decree 
on  the  same  principle. 

Solicitor  for  the  Plaintiffs :  Mr.  Kearsey. 

Solicitors  for  the  Defendants :  Messrs.  Bray,  Warren,  Harding,  & 
Warren. 
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(1)  25  L.  J.  (Ch.)  552. 


(2)  V.-C.  Wood,  1864,  unreported. 
(3)  5  Sim.  635. 
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M.R.  In  re  GENEKAL  KOLUNG  STOCK  COMPANY. 

1866  CHAPMAN'S  CASE, 

Jan.  16.  Company — Winding  up — Servant — Saiartf — NUice  cf  Discharge. 

An  order  for  the  winding  up  of  a  company  is  notice  of  discbarge  to  the 
servants  of  the  company. 

Servants  of  a  company  ordered  to  be  wound  np  are  not  entitled  to  pay- 
ment in  fall,  in  priority  to  other  creditors,  of  any  part  of  the  wages  or  saliuy 
due  to  them  at  the  date  of  the  winding  up. 

XHIS  was  an  adjourned  summons  in  the  winding  up  of  Tk 
Oeneral  Rolling  Stock  Company y  Limited^  for  payment  in  full  t^ 
John  Chapman,  who  had  been  a  clerk  in  the  employment  of  the 
company  at  a  yearly  salary  of  £50,  of  three  months'  salary  due  to 
him  before  the  winding-up  order,  with  liberty  to  prove  for  the 
rest  of  his  salary,  including  three  months'  salary  in  lieu  of  notice 
of  discharge. 

The  salary  of  the  Applicant  had  been  paid  up  to  Michaelmas, 
1864.    The  winding-up  order  was  made  in  February,  1865. 

Mr.  FheaTy  for  pie  Applicant : — 

The  position  of  a  servant  or  clerk  of  a  company  ordered  to  be 
wound  up  is  analogous  to  that  of  a  servant  or  derk  of  a  bankrupt, 
and  the  Court  may  reasonably  extend  to  the  former  the  privilege 
given  to  the  latter  by  the  168th  section  of  the  Bankrupt  lav: 
Consolidation  Act,  1849  (12  &  13  Vict,  a  106),  which  enable  the 
Court  to  order  immediate  payment  in  full  of  three  months 
wages  or  salary  due  at  the  time  of  the  bankruptcy. 

He  also  referred  to  the  Ckmpanies  Act,  1862  (25  &  26  Vict,  c  89), 
8.98. 

Lord  Romilly,  M.R. : — 

The  express  enactment  in  the  case  of  bankruptcy  shews  that 
without  such  enactment  the  Court  would  have  had  no  power  to 
order  payment  in  full  of  any  part  of  the  wages  or  salary,  and  in 
the  absence  of  any  corresponding  provision  in  the  Companies  Ad, 
1862,.  I  cannot,  however  willing  to  do  so,  put  the  Applicant  on  a 
diflerent  footing  from  other  creditors  of  the  company. 
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Mr.  Widsens  (Mr.  Savthgate,  Q.C.,  with  him),  for  the  oflBcial       M.E. 
liquidator : —  1866 

This  application  also  ndsee  the  question  to  what  notice  of  dis-    Ohapmah'b 

charge  the  Applicant  was  entitled.     Official  liquidators  have  great        

difficulty  in  giving  actual  notice  to  every  clerk  or  servant  of  a 
company,  and  it  has  been  the  practice  in  Chambers  to  treat  the 
rading-up  order  as  equivalent  to  notice,  but  there  has  been  no 
judicial  decision  upon  the  point. 

Lord  Eomelly,  M.R. : — 

The  winding-up  order,  which  is  advertised  in  the  newspapers,  is 
notice  to  all  the  world  of  the  winding  up.  The  Applicant  will  be 
entitled  to  prove  for  his  salary  on  the  footing  of  having  had  notice 
of  discharge  on  the  day  the  order  was  made. 

Solicitors  for  the  Applicant :  Messrs.  Masterman  &  Co. 
Solicitors  for  the  official  liquidator :  Messrs.  Davidson,  Carr,  dt 

Bannister, 


Dee.  18. 


LORD  ULFORD  v.  POWYS  KECK.  ALE. 

1865 
Assets-^MarshaUing — Vendof^s  lien — Legatee — Devisee  ofpurckcued  Esiate. 

Pecuniary  legatees  are  entitled  to  stand  in  the  place  of  the  vendor  against 
an  estate  purchased  and  devised  by  the  testator,  the  purchase-money  for 
which  is  paid  after  the  testator's  death  out  of  his  personal  estate. 

W^fihe  v.  Henniker  (1),  not  followed. 

IHIS  was  the  hearing  on  further  consideration  of  a  suit  for  the 
administration  of  the  estate  of  Thonias  Atherton,  Lord  Lilford. 

The  testator  by  his  will,  dated  in  1841,  devised  all  the  manors 
and  hereditaments  of  or  to  which  he  was  seised  or  entitled  in  fee 
simple,  to  the  use  of  the  Plaintiff  for  life,  with  remainder  to  the 
first  and  every  other  son  of  the  Plaintiff  successively  in  tail,  with 
remainders  over.    He  also  gave  certain  pecuniary  legacies. 

After  the  date  of  his  will  the  testator  agreed  to  purchase  an 
estate,  but  died  before  the  purchase  could  be  completed. 
(1)  2  My.  &  K.  635. 
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31.  K.  By  the  decree  on  the  hearing  in  January,  1862,  it  was  declared 

1865        that  the  contract  was  binding  on  the  testator's  estate,  and  tkt 

Lord  Lilford  the  estate  which  he  had  agreed  to  purchase  passed  by  the  above 

PowyIkeck.  ^®^8«- 

The  testator's  personal  estate  had  been  exhausted  in  payment 

of  the  purchase-money,  and   the  only  question   now  raised  vas, 

whether  the  pecuniary  legatees  were  entitled  to  have  their  legacies 

paid  out  of  the  purchased  estate. 

Mr,  Hobhouse,  Q.C.,  for  the  Plaintiff:— 

The  claim  of  the  legatees  is  based  upon  two  principles,  viz^  1st, 
that  since  the  Wills  Act  real  estate  comprised  in  a  residuary 
devise  is  applicable  in  priority  to  pecuniary  legacies  for  the  pay- 
ment of  the  testator's  debts,  on  the  ground  that  a  residuary  devisje 
is  no  longer  specific :  Dady  v.  Sartridge  (1)  and  Botheram  t. 
Rotheram  (2).  2ndly,  that  pecuniary  legatees  have  the  same  right 
of  marshalling  against  the  devisee  of  an  estate,  which  is  subject 
to  a  vendor's  lien,  as  against  the  devisee  of  a  mortgaged  estate. 

As  to  the  first  point,  however,  there  is  a  direct  conflict  of 
authority,  Vice-Chancellor  Stuart  having  decided  in  WMi  v. 
Johnson  (3)  and  Pearniain  v.  Twiss  (4),  in  accordance  with  tli'* 
dictum  in  Emuss  v.  Smith  (5),  that  every  devise  is  specific,  not- 
withstanding: the  Wills  Act. 


''o 


[The  Master  of  the  Eolls  : — If  the  question  is  to  be  decided 
u}3on  that  ix)int,  I  must  reconsider  the  matter.] 

On  the  second  point,  WytJie  v.  Henniker  (6)  is  a  direct  authority 
against  the  legatees,  though  it  must  be  admitted  that  theie  is  a 
difficulty  in  reconciling  that  case  with  Sprovle  v.  Prior  (7)  and 
Birds  V.  Askey  (8). 

He  also  referred  to  Tonib  v.  Roch  (9). 

Mr.  Whiibread,  for  the  devisees  in  remainder. 

(1)  1  Dr.  &  Sm.  236.  (6)  2  My.  &  K.  635. 

(2)  26  Beav.  465.  (7)  8  Sim.  189. 

(3)  1  Giff.  22.  (8)  24  Beav.  618. 

(4)  2  Giff.  130.  (9)  2  Coll.  490. 

(5)  2  De  G.  &  bm.  722,  735. 
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3Ir.  Sdwyn,  Q.C.,  and  Mr.  Cotton,  for  the  legatees,  were  not  called       M.  K. 
upon.  1SC5 

Lord  liii^FonD 
Sib  John  Eomilly,  M.B. : —  ^      ^;. 

I  was  of  opinion  in  Birds  v.  ABkey  that,  in  respect  of  the 
legatees  right  of  marshalling,  the  distinction  between  a  lien  and 
a  morlgage  is  untenable,  and  I  am  still  of  that  opinion.  The 
legatees  are  entitled  to  stand  in  the  place  of  the  vendor  in 
respect  of  his  lien  against  the  estate  which  the  testator  agreed  to 
purchase. 

Solicitors  for  all  parties :  Messrs.  Ftere,  Clidmeley,  &  Forster. 


SCHOTSMANS  v.  LANCASHIRE  &  YORKSHIBE  EATL-         »t.  R. 
WAY  COMPANY.  isc-s 

i^fiyppage  in  transitu — Delivery — General  Ship — Bill  of  Lading — Ivw^vtncy,      ^^^'  17^  IS. 
Evidence  of—Damages-^Sir  IL  Cairns'tt  Act  (21  d;  22  Vict.  c.  27,  $.  5).  ^^Zll' 

Goods  were  shipiK'J  by  the  vendor  on  board  of  a  general  ship,  belonging 
to  a  firm  of  which  the  purchaser  was  a  member,  and  registered  in  the  pur- 
cbaner  8  name. 

Three  parts  of  the  bill  of  lading  (by  which  the  gootls  were  deliverable  at 
Gorj/c  to  the  purchaser  or  assigns)  were  handed  to  the  vendor,  and  the  fourth 
inrt  retained  by  the  master : — 

//rf'/,  that  the  delivery  on  board  was  not  delivery  to  the  purchaser,  so  as  to 
preclude  stoppage  in  transitu  before  the  delivery  of  the  goods  at  Goole, 

'JTie  goods  having  been  delivered  into  a  warehouse  to  the  purchaser  s  order, 
after  the  dishonour  of  a  bill  by  the  purchaser,  and  after  notice  to  the  master 
and  the  warehousemen  of  the  stoppogo  in  transitu,  and  some  of  the  goods 
liaving  since  been  parted  with : — 

//eW,  that  damages  were  recoverable  in  respect  thereof  under  Sir  //. 
Caimis  Act.  , 

IHE  Plaintiffs  in  this  case  were  Emile  Sclwtsnians,  a  merchant  at 
iiffl?,  in  Francey  and  George  Owyn  Craig,  his  agent  in  England. 
The  Defendants  were  the  Lancashire  and  YorJcshire  Railway  Com- 
pny,  Jamfis  Cutiliffe,  and  E.  W.  Banner,  the  assignee  in  bank- 
ruptcj'  of  James  Cuvliffe.  James  Cuidiffe  had  for  some  time 
carried  on  business  at  Ooole,  in  Yorlshire,  nnder  the  name  of 
''James  Fort  dt  Co.'' 
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M.B.  In  July,   1864,  the  Plaintiff  Schotsnums  entered  into  a  con- 

1865       tract  with  James  Fort  £  Co,  to  sell  to  them  1870  sacks  of  wheat 

ScHornfAire  ^^^^^  ^^^  directed  Messrs.  Ddafosse,  of  Bot^en,  as  his  agents  and  on 

^'         his  behalf,  to  purchase  and  ship  the  same.     This  they  accordingly 

AND        did,  and  shipped  the  flour  shortly  before  the  28th  of  September, 

Eailwat  Ck).  1864,  on  board  the  screw  steamer  "  Londos,"  botmd  from  Bouety  to 

Ooole,  of  which  Thomas  Woodhead  was  master,  who,  on  the  28th  of 

September,  signed  four  bills  of  lading  for  the  flour,  one  of  which  he 

retained,  and  the  other  three  of  which  he  handed  back  to  Messrs. 

Ddafossey  and  which  were  to  the  following  effect : — 

"  Shipped  in  good  order,  and  well  conditioned,  by  Frires  Delafosse, 
in  and  upon  the  good  "  Londos"  steamship,  whereof  T.  Woodheai 
is  master  for  this  present  voyage,  now  lying  in  the  river  Seine,  and 
bound  for  Goole,  1870  sacks  wheat  flour;  together  gross  297,330 
kilogrammes,  being  marked  and  numbered  as  in  the  margin;  and 
are  to  be  delivered  in  the  like  order  and  condition  at  the  aforesaid 
port  of  Goole,  all  and  every  the  dangers  and  accidents  of  seas  and 
navigation  of  what  nature  and  kind  soever  excepted,  unto  Messrs. 
James  Fort  &  Co.,  or  assigns,  he  or  they  paying  freight  for  the 
same  at  and  after  the  rate  of,  sts  per  agreement.     In  witness,"  &c. 

The  ship  "Londos"  was  advertised  as  a  general  trading  ship, 
belonging  to  Messrs.  Walson,  Cunliffe,  &  Co.,  of  which  firm  the 
Defendant,  Cunliffe,  was  a  member.  The  ship  was  i^fistered  in 
the  name  of  CwnUffe,  subject  to  several  mortgages. 

On  the  30th  of  September,  1864,  Messrs.  Ddafosse,  in  conge- 
quence,  as  the  Plaintiflfe  alleged,  of  reports  reaching  them  tbt 
James  Fort  &  Co,  were  in  embarrassed  circumstances,  endoised  one 
of  the  three  bills  of  lading  delivered  to  them,  as  follows : — 

"  Don't  deliver  to  Messrs.  /.  Fort  &  Co,,  but  only  to  lEm^^ 
Schotsmans,  or  to  his  order. 

"  (Signed)  FnfeRES  Delafosse." 

This  was  forwarded  to  Schotsmans,  and  endorsed  by  him  to 
Craig,  his  agent. 

On  the  3rd  of  October,  a  bill  of  exchange  in  the  hands  of 
Seholsnums,  accepted  by  James  Fort  &  Co.,  for  £1000  fell  due,  and 
on  being  presented  for  payment  was  dishonoured ;  and  on  the  6th 
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of  October  another  bill  for  a  larger  amount,  accepted  by  Jatnea       M.B. 
Fori  A  Co.y  was  also  dishonoured.  1865 

On  the  3rd  of  October,  1864,  the  vessel  arrived  in  the  river  SceoiBifAire 
Ember,  and  Craig  served  a  notice  on  the  master  of  the  ship  that  T.A»nT«iT»» 
Sehimans  was  owner  of  the  flour,  and  discharged  him  from  de-    ^  t^,^^ 
liveiing  the  same  to  J,  Fort  A  Co,,  or  any  other  person,  without  BailwayCJo. 
Sehohmans's  order.    He  also  served  a  notice  on  the  agent  of  the 
Laneadiire  and  Yorkshire  MaUway  Company  to  warehouse  the  flour 
to  liis  order.    He  also  served  another  notice  upon  the  master  of 
the  ship,  declaring  that  he  stopped  the  flour  in  ira/nMu,  and 
requiring  its  delivery;   and  made  other  ineffectual  attempts  to 
secure  it,  but  the  fldur  was,  notwithstanding  the  Plaintiffs'  protest, 
received  into  the  warehouses  of  the  Lancashire  and   Yorkshire 
BaSufay  Company,  to  the  order  of  /.  Fort  &  Co.,  and  a  considerable 
portion  of  it  was  afterwards  removed. 

The  Plaintiffs  alleged  that  the  flour  was  discharged  from  the 
'^hip  by  force  and  fraud,  and  received  by  the  company  after  it  was 
effectually  8topi)ed  in  transitu  by  the  Plaintiff  Sehotsmans,  and 
aft^r  he  had  obtained  a  valid  lien  thereon  for  the  payment  of  the 
purchase-money. 

On  the  11th  of  October,  J.  Fort  dt  Co.  were  adjudicated  bank- 
rapt«,  and  the  Defendant  Banner  was  afterwards  appointed  credi- 
tors' assignee. 

The  bill  prayed,  1st,  that  the  Plaintiffs,  or  the  Plaintiff  Schots- 
mam,  might  be  declared  entitled  to  have  the  flour  delivered  up  to 
them  or  him,  or  that,  if  not  so  entitled,  the  Plaintiff  Schotsmans 
might  be  declajed  entitled  to  a  lien  on  the  flour  for  the  payment 
of  the  purchase-money ;  2ndly,  that  in  the  meantime  the  Defendants 
might  be  restrained  by  injunction  from  removing  or  parting  with 
the  flour ;  that  if  any  part  of  the  flour  had  been  removed  out 
of  the  control  of  the  Defendants,  directions  might  be  given  for 
assessing  the  damages  in  consequence  thereof;  and  that  the 
Defendants  might  be  decreed  to  pay  the  same. 

The  Defendants  the  Lancashire  <md  Yorkshire  Railway  Company, 
hy  their  answer,  submitted  to  the  judgment  of  the  Court  whether 
the  flour,  or  any  part  thereof,  was  removed  after  it  had  been 
effectnally  stopped  in  transitu,  or  after  the  Plaintiff  Sehotsmans 
had  obtained  a  valid  lien  thereon. 
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M.  K.  The  answer  of  the  Defendant  Curdiffe  contained  the  foliowiuir 

18C5  admission : — *'  I    admit   that   the  said  Messrs.  Dda fosse  did,  on 

SouuTSMAxs  the  28th  of  September,  1864,  ship  1870  sacks  of  flour  on  \mh\ 

LancLhikb  ^  stumer  called  the  "  Londos,"  and  that  the  said  "  Londos"  vas 

AND  then  bound  from  It<men  to  Groole,  and  that  she  was  trading,  and  wjw 

lOKKSHCItE  .  ^ 

lUii.wAY  Co.  advertised  to  be  trading,  between  those  ports,  and  that  she  hrouglit 
over  from  Bouen  to  Ooole  a  general  cargo,  and  that  Messrs.  WaUon, 
Cufdiffe,  it  Co.  were  the  agents  and  consignees  of  the  ship." 

The  Defendant  S.  W.  Banner ^  in  his  answer,  stated :~"  I  have 
been  informed,  and  I  believe,  that  when  the  sacks  of  wheat  flonr 
in  the  bill  referred  to  were  shipped  at  Rouen,  on  board  the  "Londos" 
the  said  ship  belonge<l,  subject  to  certain  mortgages  thereon, 
exclusively  to  the  Defendant  James  Cunliffe,  an<l  was  registered  in 
his  name,  and  that  he  was  in  possession  of  the  said  ship  by  the 
master  thereof,  who  was  his  agent,  and  I  humbly  submit  whether, 
under  the  circumstances  aforesaid,  the  transiitis  of  the  said  sacks 
of  wheat  flour  did  not  end  when  the  said  sacks  w  ere  shipped  at 
Roueny  as  aforesaid ;  and  whether  all  the  subsequent  proceedings 
aad  attempts  on  behalf  of  the  Plaintiffs  to  stoj)  the  delivery  of  the 
said  sacks  of  wheat  flour  were  not  too  late,  and  invalid,  and  of  no 
effect  at  law  or  in  equity,  and  whether  the  proceeds  of  the  said 
wheat  flour  do  not  belong  to  me  as  assignee  of  the  saitl  James 
Ctmliffe:" 

By  an  interim  order  the  Defendants  had  been  restrained  from 
selling  the  flour  :  it  had  been  sold  by  a  subsequent  order,  and  the 
•    money  paid  into  Court 

Mr.  Baggallay,  Q.C.,  Mr.  Eddisy  and  Mr.  Bvit,  for  the  Plaintiffs  :- 
The  delivery  of  the  flour  at  Bouen,  on  board  the  "  Londos,"  was 
not  such  as  to  deprive  the  vendor  of  his  right  to  stop  in  transiin. 
The  evidence  shews  that  the  "  Jjondos  "  was  a  general  ship.  The  case 
comes  within  the  principle  of  Mitchd  v.  Ede  (1).  In  that  case,  the 
consignor  had  shipped  goods  at  Jamaieay  on  board  a  general  sliip 
l)elonging  to  the  Defendants,  who  were  merchants  in  London,  to 
whom  he  was  indebted  in  more  than  their  value,  and  the  captain 
had  signed  and  handed  to  the  consignor  a  bill  of  lading  makin? 
the  goods  deliverable  to  the  Defendants ;  on  which  the  consignor 

(1)  11  A.  &  E.  888. 
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indorsed  that  the  goods  were  to  be  delivered  to  the  Defendants       M.B. 
only  on  condition  of  security  being  given  for  certain  payments ;       1B66 
otherwise,  they  were  to  be  delivered  to  the  Plaintiff's  agent    The  scHommni 
bill  of  lading  was  then  indorsed  and  delivered  to  the  Plaintiff,  to  laho^^bbxbb 
whom  the  consignor  was  indebted  in  more  than  the  value  of  the    «,  ^^ 
goods:  it  was  there  held  that  the  fact  of  the  delivery  on  board  a  Railway  Go. 
ship  with  a  general  cargo  did  not  deprive  the  consignor  of  his 
property  in  the  goods  merely  because  the  ship  belonged  to  the 
Defendants.    That  case  also  decided  that  the  consignor  did  not  lose 
his  property  in  the  goods,  by  reason  of  his  having  accepted  one  of 
the  bills  of  lading.    It  does  not  follow  that  because  goods  are  at 
the  risk  of  the  vendee,  they  are  so  delivered  to  him  as  to  preclude 
the  vendor  from  stoppng  in  tranniu :  Van  Coded  v.  Booker  (1) ; 
Tvrrner  v.  Liverpool  Docks  (2).    When  goods  are  sold  by  one  person 
to  another,  and  no  stipulation  is  made  as  to  the  time  of  payment, 
the  property  of  the  goods  passes  to  the  vendee ;  but  the  vendor 
has  the  right  to  retain  them  till  he  is  paid.   When  goods  are  sold 
on  credit,  and  remain  in  the  possession  of  the  vendor,  the  pro- 
perty passes  to  the  vendee,  and  the  right  of  possession,  but  subject 
to  the  lien  of  the  vendor  if  they  remain  in  his  possession.    When 
a  vendor  has  parted  with  possession,  he  may,  notwithstanding,  have 
a  right  to  stop  the  goods  in  transUu:  Smith's  Leading  Cases  (3). 
In  Heinekey  v.  Earle  (4),  which  was  a  mixed  case  of  stoppage  m 
transitu  and  acceptance  of  goods  by  the  vendee,  the  delivery  of 
the  bill  of  lading  to  the  consignee  was  held  not  to  deprive  the 
vendor  of  his  right.    In  many  cases,  the  question  whether  there 
iras  really  a  delivery  of  the  goods,  has  been  held  to  depend  very 
much  on  the  intention  of  the  vendor.    In  this  case,  the  intention 
may  be  inferred  from  the  fact,  that  about  the  time  of  shipment, 
the  vendor  was  aware  that  Fort  &  Co.  were  at  least  in  embarrassed 
dreunoistances,  that  two  days  after  shipment,  he  intended  to  alter 
the  destination  of  the  goods,  and  from  the  form  of  the  bill  of 
lariing  :  Lieibarroiv  v.  Mason  (5).    From  all  these  circumstances 
the  conclusion  is,  that  Fort  &  Co,  did  not  acquire  possession  of  the 
ilour,  and  that  the  Plaintiff's  right  of  stoppage  in  transitu  was  not 
stopped. 

(1)  2  Ex.  691.  (2)  6  Ex.  643.  (3)  4th  ed.  p.  643. 

(4)  8  E.  &  B.  410,  422.  (5)  5  T.  R.  683. 

Voi^  I.  2  A  2 
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M.B.  Mr.  Jtndy  Q.&,  and  Mr.  BWi^  for  the  railway  OQmpany:— 

J^  The  vendor  had  no  right  to  stop  the  goods  m  iraimi^.   There 

SoBonvAn  was  no  proof  of  a  contract  for  sale,  or  of  Cwdijfit  iiMolyency  at 
T.*»n4^m  the  time  of  the  deliyery.  A  mere  apprehension  of  insolvency  on  the 
'  Tonmu   P^^  ^^  ^^  vendor — ^thongh  it  may  be  afterwards  confirmed— is 
^^^^^  ^'  liot  sufficient  to  justify  a  stoppage  tii  iranriivk.    The  real  question  is 
as  to  the  fact  of  delivery.    In  the  argoment  of  Sir  /.  Ccmfbdly  in 
Miiehel  v.  Ede  (1),  which  we  adopt  for  the  present  Defendants,  it 
is  put  thus:  ''The  bill  of  lading  being  made'' out  to  the  Defen- 
dants, would,  if  delivered  to  them  or  any  of  them,  or  to  any  one 
for  them,  as  the  master,  certaiidy  have  transferred  the  property 
to  them  according  to  its  terms.    The  bill  of  lading  never  was  in 
their  possession,  which  excludes  a  virtual  as  well  as  an  actn&l 
delivery."    That  was  not  a  case  between  vendor  and  parchaser. 
The  law  on  this  subject  is  stated  in  Chiihf  on  Contracts  (2). 
The  result  of  the  cases  is  this,  that  you  must  shew  that  the 
vendor  intends  to  part  with  the  goods  and  to  deliver  them  to  the 
vendee,  and  if  the  vendee  has  the  right  to  take  possession,  either 
by  himself  or  by  his  agent,  then  the  delivery  is  completa   The 
retention  of  the  bill  of  lading,  in  the  present  case,  by  the  master  of 
the  ship,  who  was  agent  for  the  consignee  of  the  goods,  constituted 
a  complete  delivery;  it  was  absolute  and  irrevocable,  and  the  Tender 
could  not  alter  their  destination.    If  Mr.  Cunliffe  had  gone  over 
to  Bouen,  himself,  and  received  the  flour,  its  destination  conld  not 
then  have  been  impeached  by  the  vendor;  or  if  he  hald  purchased 
the  flour  of  a  miller  in  England,  and  had  sent  his  cart  for  it^  and 
it  had  been  brought  away  in  his  cart,  would  not  that  have  been 
an  absolute  delivery  of  the  flour  ?    In  that  case  he  would  haie 
received  the  flour  in  his  own  cart :  here  he  received  it  in  his  o^ 
ship.     It   could  not  be  contended  that  the  vendor  could  have 
followed  the  flour  in  tfaie  cart^  so  neither  could  he  follow  it  on 
board  the  ship,  or  attach  it  in  any  way.    In  Ogle  v.  Aikiiis(m  (3), 
which  was  in  most  respects  identical  with  the  present  case,  the 
delivery  of  the  flour  was  held  to  be  irrevocable.     The  same 
principle   was    recognised   in    Fowler   v.   MeTc^ggarty   cited  in 
BokUingh  v.  Inglis  (4).    It  must  be  admitted  that  the  ''Londos' 

(1)  11  A.  &  B.  888.  (3)  6  Tannt  769. 

(2)  7th  ed.  pp.  890, 393.     ,  (4)  3  East  381,  390. 
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was  a  general  ship,  but  Cwdiffe  was  not  the  leas  its  owner,  and  it  was       M.  K. 
a  ship  for  the  oonveyanoe  of  his  own  goods,  as  well  as  of  others ;  bnt        1865 
the  carriage  of  the  goods  could  not  affect  this  transaction.    If  a  Scboisxani 
carrier  purchased  flour  from  a  miller,  and  sent  his  carrier's  cart  l^cashibb 
to  fetch  it  away,  that  would  not  prevent  its  being  a  complete        ^^^ 
dehVery.    As  to  the  effect  of  a  bill  of  lading,  we  refer  to  18  &  19  BailwatOl 
Vict  clll,  s.  3 ;  16  &  17  Vict  c.  107,  s.  53. 

On  the  question  of  the  Plaintiff's  right  to  damages  as  against 
the  railway  company,  the  Court  has  no  jurisdiction  to  grant  that 
part  of  the  relief  sought  for  by  the  bilL  The  flour  having  been 
parted  with  before  the  bill  wad  filed,  it  is  not  a  case  to  which  s.  5 
of  the  21  &  22  Vict.  c.  27  (Sir  Bugh  Cairnit  Act),  would  apply. 
When  there  was  no  jurisdiction  before  the  Act,  no  damages  can 
be  awarded  under  the  Act :  Sogers  v.  ChaUis  (1). 

Sir.  Sdwyn,  Q.C.9  and  Mr.  Lindley,  for  the  assignee  in  bank- 
ruptcy of  Ownliffe  :— 

When  goods  are  delivered  to  any  carrier  on  behalf  of  the  pur- 
chaser, then  the  delivery  is  complete :  Duttm  v.  Solomanson  (2). 
The  stipulation  'that  goods  are  to  be  delivered  at  a  particular 
place,  gives  the  purchaser  no  better  right  than  he  would  other- 
wise have  had :  Fragcmo  v.  Lang  (3).  The  delivery  of  goods  on 
Wrd  a  vendee's  own  ship  is  a  delivery  to  himself,  unless  the 
Tender  protects  himself  by  special  terms  restraining  such  delivery : 
SdvfjpCs  N.P.  (4).  The  question  is — Is  the  vendor  protected  by  any 
special  circumstances  ?  It  is  said  that  his  right  is  maintained  by 
his  holding  three  of  the  bills  of  lading,  by  the  fact  that  the  flour 
was  to  be  delivered  at  Chole,  and  by  the  ship  being  a  general  ship. 
The  retention  by  the  master  of  the  bill  of  lading  is  inmiaterial : 
Turner  v.  Liverpool  Doeks  (5).  The  delivery  at  Ooole  was  for  Ounr 
liffes  own  benefit,  and  cannot  affect  the  validity  of  the  delivery  at 
£<nief»,  for  when  goods  are  to  be  delivered  to  the  consignee  it  can- 
not matter  where  that  delivery  takes  place :  London  and  Northr 
Wesiem  BaUway  Ckmpany  v.  BarOett  (6).  With  regard  to  the 
character  of  the  ship  as  a  general  ship,  we  rely  on  the  argument  of 

(1)  27  Beav.  175.  (4)  Pp.  1288—1292. 

(2)  3  B.  &  P.  682.  (5)  6  Ex.  643. 

(3)  4  B.  &  C.  219.  (6)  7  H.  &  N.  400. 

2^2  2 
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M.  R.  *   the  counsel  for  the  railway  company.    In  Mifehd  v.  JBfo,  reb'ed  on 

1865       by  the  Plaintiffs,  there  was  no  contract  for  sale  at  all.    In  a  some- 

ScBOTSMAMs   what  similar  case,  in  the  American  Courts,  Bolin  t.  Huffnagk  (1), 

Lakcashibb  ^*  ^^^  ^^^^1  ^^^^  ^^  goods  are  shipped  ou  credit  in  a  foreign  port, 

YoiiKSHiRK    ^^  board  the  consignee's  own  ship,  the  master  of  which  signs 

Railway  Oo.  a  bill  of  lading  by  which  they  are  to  be  delivered  to  his  owner, 

the  transUuB  is  at  an  end  by  delivery  to  the  master,  and  the  oon- 

signor  cannot  afterwards  stop  the  goods  in  case  of  the  insolvency 

of  the  consignee  before  their  arrival.    In  the  present  case  the 

contract  being  admitted,  the  delivery  complete,  and  the  goods  at 

the  consignee's  risk,  the  right  to  stop  in  transitu  was  at  end.    The 

cases  of  Lucas  v.  NocheHs  (2),  and  Whitehead  v.  Anderson  (3), 

shew  what  is  necessary  to  constitute  a  valid  stoppage  in  transUUf 

and  what  possession  by  the  consignee  is  su£Scient  to  defeat  it 

Sir  John  Eomillt,  M.R. : — 

The  general  view  I  take  of  the  case  is  this.  I  think  the  prin- 
ciple of  these  cases  is  not  much  in  dispute ;  but  the  difficulty 
generally  arises  on  a  question  of  fact.  I  apprehend  it  will  not  be 
disputed  on  either  side  that  in  every  case  where  there  is  a  contract 
for  the  sale  of  goods  between  a  vendor  and  a  vendee,  the  property 
in  the  goods  passes  to  the  vendee,  subject  to  the  right  of  stoppage 
in  transitu  before  actual  or  virtual  delivery.  The  only  question 
really  is,  whether  there  was  an  actual  or  virtual  delivery  of  the 
goofls  when  they  were  put  on  board  the  ship  at  Bcnieny  because  if 
there  was,  the  right  to  stop  in  transitu  was  at.  an  end.  If  not, 
there  was  a  stoppage  in  transitu  on  the  morm'ng  before  they  ^'^re 
delivered,  by  notice  given  by  Oraiff. 

It  appears  to  me  that  a  proposition  has  been  stated  on  behalf  of 
the  Defendants  which  will  not  be  disputed  by  anybody,  that  if  the 
vendee  of  the  goods  sends  his  own  ship  for  the  goods,  and  ther 
are  delivered  on  board  that  ship,  that  is  an  actual  delivery  of  the 
goods  to  the  vendee,  and  the  right  to  stop  in  transitu  is  gone. 
That  I  consider  to  be  practically  the  decision  in  the  case  of  Ojk 
V.  Atkinson  (4) ;  and  there  may  also  be  an  actual  delivery,  although 
the  ship  is  not  the  ship  of  the  vendee.     For  instance,  if  the  pur- 

(1)  1  Rawle.  1.  (3)  9  M.  &  W.  618. 

(2)  2  Y.  &  J.  304.  (4)  5  Taunt  759. 
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chaser  of  the  goods  sends  over  an  agent  on  his  behalf  to  receive       M.  H. 
the  goods  for  him,  and  they  are  delivered  to  him  in  his  character       18G5 
of  agent  for  the  purchaser,  then  there  is  an  actual  delivery  of  the  Scuotsmaxs 
goods,  and  the  right  to  stop  in  transiiu  is  at  an  end.    Now  c^  very   i^jfj^'gajag 
material  question  in  this  case  is  this,  whether,  in  the  absence  of        ^^^ 
special  circumstances  a  delivery  on  board  a  general  ship  belonging  Railway  Co. 
to  the  vendee  is  delivery  to  him.    In  the  case  of  Ogle  v.  Atkin- 
ft>n(l),  the  purchaser  of  the  goods  expressly  sent  his  own  ship  for 
those  goods,  and  the  captain  was  sent  as  agent  of  the  purchaser  to 
receive  the  goods.    The  Court  in  that  case  held  that  as  soon  as 
the  goods  were  put  on  board  that  ship  they  were  actually  delivered 
to  the  captain  as  the  purchaser  s  agent.    It  is  true  he  afterwards 
took  in  other  goods,  but  the  ship  was  sent  expressly  for  the  pur- 
pose of  receiving  those  goods,  and  consequently  it  was  analogous 
to  the  case  which  Mr.  Bird  put  to  me,  of  the  carrier  being  the 
purchaser  of  the  goods,  and  sending  one  of  his  ordinary  carrier 
waggons  to  receive  them,  in  which  case  no  one  could  doubt  the 
deliveiy  would  be  perfect,  and  the  right  to  stop  in  transitu  would 
be  at  an  end. 

But  if  the  ship  is  a  general  ship,  then  I  apprehend  the  case  of 
Miichd  V.  Ede  (2)  determines  that  the  ship  stands  expressly  in 
the  same  situation  as  the  common  carrier ;  and  the  mere  fact  that 
the  ship  which  is  used  as  a  common  carrier  is  the  property  of  the 
vendee  does  not  make  the  mere  placing  of  the  goods  on  board  a 
delivery  to  the  owner  of  the  ship.  That  in  my  opinion  is  what  is 
determined  in  Mvtchd  v.  Ede  (2),  and  that  is  the  important  part 
of  the  decision  nith  reference  to  the  case  at  present  before  me.  I 
admit  also  this,  which  is  a  very  material  part  of  the  Defendant's 
case,  that  although  there  may  be  no  actual  delivery,  yet  there  may 
be  a  virtual  delivery,  which  would  amount  to  the  same  thing.  If 
the  bills  of  lading  had  been  sent  to  Fort  db  Co.,  that  is,  to  Mr. 
Cunliffe,  then  I  apprehend  the  right  of  stoppage  in  transitu  would 
have  been  at  an  end  as  soon  as  he  got  the  bills  of  lading.  So  also 
if  delivered  to  his  agent  on  board  the  vessel.  But  I  do  not  think 
that  the  evidence  here  amounts  to  such  a  case. 

In  this  case,  what  occurred  was  this :  When  the  goods  were  put 
on  board  the  vessel,  the  captain  signed  four  bills  of  lading,  and 
(1)  5  Taunt.  759.  (2)  11  A.  &  E.  888. 
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M.  B.  delivered  three  of  them  to  Messrs,  DdafoBse  d^  Cb.  as  the  shippers, 

1865  and  retained  one  himselfl    This  is  very  material,  becaiue,  as- 

^,c^^^^usA  Sliming  that  if  Messrs.  Ddafoise  dt  Co.  had  delivered  all  the  bills 

T.AwnAgwntiB  ^^  lading  to  the  captain,  that  \i'ould  have  put  an  end  to  the 

AHD  right  of  stoppage  in  iraimlu,  and  made  the  virtual  delivery  of  the 


Bailwat  Ck).  goods  to  Cunliffe  or  the  agent  of  Ounliffe ;  I  am  of  opinion  that 
the  mere  retention  by  the  captain  of  one  of  those  bills  of  lading 
cannot  be  treated  in  the  same  way  unless  they  were  so  retained  br 
him  under  an  express  arrangement  between  them  that  that  should 
be  the  effect  of  the  transaction. 

I  think  there  is  an  analogy  between  the  case  of  MUcM  v.  Ede(\) 
and  the  present  case,  though  it  is  liable  to  the  distinction  which 
Mr.  Sdwyn  and  Mr.  Lindley  have  pointed  out,  and  which  Mr.  Jetsd 
enlarged  upon  very  much,  that  it  was  not  a  case  of  vendor  and 
purchaser,  yet  in  that  case  the  captain  had  signed  the  bill  of 
lading  and  had  delivered  it  to  the  shipper. 

This  is  the  general  view  I  take  of  the  case.  It  is  very  important 
to  observe,  and  yet  it  should  alwayB  be  borne  in  mind,  that 
there  is  a  distinction  between  Mr.  CurUiffe  or  Messrs.  James  Fori 
it  Gatnpany  (whichever  name  you  choose  to  call  him  by),  and 
Messrs.  WcUson,  CunUffe,  &  Company.  They  are  two  distinct  sets 
of  persons.  It  is  very  true  that  Mr.  Cwnliffe  was  (if  I  may  use  a 
species  of  anomalous  expression),  the  sole  partner  in  one  firm,  and 
that  he  was  partner  with  another  person  in  the  other  firm.  But 
they  are  totally  separate  and  distinct  characters ;  and  in  Courts 
of  law  we  have  constantly  to  deal  with  that  circumstance.  One 
man  firequently  unites,  in  his  own  person,  different  characters.  He 
may  be  a  consignee  and  executor,  but  what  he  does,  as  an  executor, 
does  not  affect  what  he  does  as  a  consignee.  This  vessel  was  a 
vessel  that  was  only  advertised  as  a  trading  vessel  between  Gode 
and  Boueuy  by  Messrs.  WatsoUy  Cunliffe,  &  Company,  for  the  com- 
mon carriage  of  goods,  and,  therefore,  it  appears  to  me  that  this 
was  not  a  vessel  sent  by  Cunliffe  for  the  reception  of  these  goods, 
but  that  it  was  a  mere  common  carrier.  This  is  admitted  in  Gun- 
liffe$  answer. 

I  admit  that  if  Cunliffe,  hearing  that  this  flour  had  been  pur- 
chased for  him,  had  sent  this  ship  expressly  for  the  purpose  of 

(I)  11  A.  &  E.  888. 
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taking  that  flonr,  and  the  captain  for  the  pnrpose  of  receiving  the       M.  B. 

flour,  and  had  so  informed  Messrs.  Del(tfosae  &  Company^  though        1865 

he  had  taken  in  other  goods,  and  another  cargo,  then  it  would  oaaxyntugB 

have  come  within  the  case  of  Ogle  v.  Atkinson  (1),  and  there  would  i^j^J^gg^^ 

kre  been  an  actual  delivery  the  moment  they  were  put  on  board    „  awd 

the  vesBeL    Bnt  the  vessel  being  a  general  ship,  I  am  of  opinion,  ius^wat  Co. 

that  mdess  the  goods  were  intended  to  be  delivered  to  some 

expresB  ag^it  of  the  vendee,  there  was  no  delivery  by  putting 

them  on  board  the  ship.    Patting  them  on  board  the  ship  was 

nothing  more  than  putting  them  within  the  control  of  the  captain 

of  the  ship,  and  the  fact  that  the  captain  was  appointed  by  a  firm 

of  which  Ounliffe  was  a  member,  does  not  make  him  any  more 

the  agent  for  the  receipt  of  these  goods,  than  if  any  other  person 

had  appoiuted  him.    It  is  all  involved  in  the  question,  whether 

the  fihip  was  a  ship  trading  generally,  or  was  specially  sent  for  the 

expiess  purpose  of  receiving  these  goods.     If  it  was  not,  the  deli- 

Tery  of  them  on  board  the  ship  was  only  delivering  them  to  the 

captain,  who  has  the  control  of  the  ship,  and  he  is  only  agent  for  the 

owner  for  the  general  purposes  of  the  ship,  and  not  for  the  express 

purpose  of  receiving  these  goods,  unless  he  Jias  been  expressly  so 

deputed  for  that  purpose  as  his  agent. 

Then  I  have  admitted,  that  if  the  bills  of  lading  were  delivered 
to  him,  as  the  agent  of  the  vendee,  for  the  purpose  of  transferring 
the  property,  there  would  be  a  virtual  delivery,  and  that  would 
put  an  ^d  to  the  right  of  stoppage  in  irtmsiiu ;  but  although  the 
BTidenoe  is  meagre  on  that  subject,  I  think  it  does  not  amoimt  to 
that.  The  evidence  is  this: — The  master,  on  the  28th  of  Sep- 
tember, signed  four  bills  of  lading  of  the  flour,  one  of  which  he 
retained  in  his  own  custody,  and  the  other  three  of  which  he 
handed  back  to  Messrs.  Ddafosse.  It  has  been  urged,  that,  con- 
sidering the  meagre  character  of  the  evidence,  I  should  presume 
everything  that  is  not  proved  against-  the  Plaintiff;  but  I  am  not 
of  that  ojanion.  It  is  for  the  Defendants  to  prove  that  the  de- 
livery of  the  bill  of  lading  to  the  captain  was  delivery  to  Omliffe. 

On  the  other  points  of  the  case  I  am  also  in  the  Plaintiffs' 
&vonr.     I  am  of  opinion  that  the  insolvency  of  Ounliffe  is 
duly  proved.    A  bill  drawn  by  him  is  proved  to  have  been  dis- 
(1)  5  Taunt.  769. 
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u.  B.  hononred  on  the  day  on  which  the  ship  came  to  HidL    Two  or 

1^65  three  days  after,  another  of  his  bills  was  dishonoured;  and  fiie 

ScHoiacAKs  days  later  he  was  declared  bankrupt.     It  is  sufficient  for  the 

Lanoajbhire  purpose  of  stoppage  in  transitu  to  shew  that  the  vendee  was  in 

AXD  gxich  circomstanoes  as  not  to  be  able  to  meet  his  engagements.   I 

YOBESHIRl 

Bailvay  Oo.  am  of  opinion  that  this  was  the  case  with  Mr.  Ounliffe,  and  tkt 
'  there  was  a  complete  right  of  stoppage  in  iranntu. 

I  am  also  of  opinion  that,  if  the  railway  company  had  not 
parted  with  the  flour  before  the  bill  was  filed,  the  Plamtifls 
would  be  entitled  to  an  injunction,  and  that  the  fact  of  their 
having  parted  with  it  after  notice,  makes  it  one  of  those  cases 
which  Sir  Hugh  Caims'a  Act  is  intended  to  meet. 

Dec  7.    Sib  J.  Bomillt,  M.R : — 

In  this  case,  I  have  again  carefully  examined  and  considered  all 
the  cases  cited  to  me,  and  the  evidence,  and  I  am  confirmed  in  the 
view  which  I  expressed  at  the  close  of  the  ai^ument.  I  am  of 
opim'on  that  there  was  no  complete  delivery  at  Bouen,  on  board 
the  "  Londos,"  to  the  consignee,  and  that  the  stoppage  in  transitu  in 
the  Htmber  was  sufficient  and  complete  before  the  goods  were 
delivered  there.  Therefore  I  am  of  opinion  that  the  Plaintiff 
is  entitled  to  a  decree,  subject  to  the  payment  of  freight  and 
customs'  duty,  and  to  a  lien  for  the  unpaid  purchase-money. 


Minutes  :— Declare  that  the  Plaintiff,  E.  Sdiottmatu^  is  entitled  to  a  lien  for 
unpaid  purchase-money,  and  for  his  costs  of  this  suit,  upon  the  cargo  of  flour  in 
the  bill  mentioned,  or  the  produce  thereof,  subject  to  freight,  customs'  duty,  and 
landing  charges.  Order  inquiry  as  to  amount  of  unpaid  purchase-money,  and 
what  is  due  in  respect  thereof;  and  inquiry  what  has  become  of  the  cargo  of  fioor, 
and  if  any  part  thereof  has  been  sold,  dealt  with,  or  disposed  of  otherwise  than 
pursuant  to  the  order  of  this  Court ;  and  what  has  become  thex^f,  and  what  it 
has  produced,  and  by  whom  the  proceeds  have  been  received ;  and  if  not  ^Id> 
what  is  the  value  thereof.    Further  consideration  adjourned.    Liberty  to  apply. 

Solicitors  for  the  Plaintiffs :  Messrs.  Pritchard  &  Sons. 
Solicitors  for  the  Defendants:  Messrs.   Clarke,    Woodeoek,  & 
Ryland;  Mr.  T.  Horrex;  and  Messrs.  WiBiamdon,  HUl,  &  Co. 
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JENNER  V.  JENNER  v.-c.  w. 

])eed'^Cmutrueti<mr-General  toortU-^urisdiction^SoWi  Act,  26  &  26  Vict,  }^ 


c.  42.  Jan.  17, 19 

A  marrufge  settlement  recited  that  by  rirtue  of  certain  specified  instru- 
ments, certain  specified  hereditaments,  *'  and  all  other  the  freehold  heredita- 
ments in  the  county  of  York  thereinafter  expressed  to  be  appointed  and 
released,"  were  limited  as  the  settlor  should  appoint,  and  subject  thereto,  to 
him  in  fee.  The  settlement  then  recited  that,  upon  the  treaty  for  the  mar^ 
liage  it  was  i^reed  that  the  seyeral  hereditaments  and  estates  in  the  county 
of  York  ''thereinafter  mentioned  and  intended  to  be  thereby  conveyed" 
should  be  assured  to  the  uses  thereinafter  mentioned.  The  deed  then  con- 
tained an  appointment  and  conveyance  by  the  settlor  of  the  s^iecified 
hereditaments  mentioned  in  the  recital,  and  of  ''all  other  the  freehold 
hereditaments,  if  any,  in  the  county  of  York,  of  or  to  which  the  grantor 
was  seised  or  entitled  for  an  estate  of  inheritance." 

The  settlor,  at  the  date  of  the  conveyance,  was  seised  of  a  fee  simple  estate 
in  Yorkskirej  called  the  L.  estate,  which  was  not  comprised  in  the  aBove 
specified  instruments,  and  was  not  recited  nor  mentioned  in  the  conveyance : — 

Bddf  that  the  general  words  must  be  restricted  by  the  recital,  and  that  the 
L,  estate  did  not  pass. 

On  bill  filed,  praying  a  declaration  that  a  legal  estate  did  not  pass  by  a 
settlement,  or  if  it  did,  that  the  settlement  might  be  rectified ;  and  the  Court 
being  of  opinion  that  the  estate  did  not  pass : — 

SetnUe^  that  the  Court  had  no  jurisdiction  to  declare  the  legal  right,  and 
heldf  that  the  proper  decree  was,  "  The  Court  being  of  opinion  that  the  estate 
did  not  pass,  dismiss  the  bill  without  costs." 

JLhE  question  in  this  suit  was,  whether  by  a  deed  of  settle- 
m^t  certain  lands,  not  specified  or  otherwise  mentioned  or 
referred  to  in  the  deed,  passed  under  general  words. 

By  indentures  of  lease  and  release,  dated  the  15th  and  16th  of 
August,  1823,  a  tenth  and  all*  other  shares  in  the  navigation  of 
the  Aire  and  Colder  rivers,  in  the  county  of  York,  with  appur- 
tenances thereto,  which  were  partly  freehold  and  partly  copyhold, 
aU  which  had  been  devised  by  the  will  of  one  Peter  Btrt,  were 
assured  to  the  use  of  Bdbert  Jenner  for  ninety-nine  years,  if  he 
should  so  long  live,  with  remainder  to  the  use  of  his  first  and 
other  sons  in  tail  general  and  remainders  over. 
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V.-0.  W.         At  the  date  of  the  above  settlement,  Boberl  Jenner  was  seised  in 

1S66       fee  of  the  property,  the  snbject  of  the  present  suit,  which  ires 

Jkitner      partly  freehold  and  partly  copyhold,  sitoate  in  the  comity  of 

JnmsB.      ^o^h  called  the  Lof  (house  Qate  Edaie.    This  was  not  included  in 

the  will  of  Peter  Birl^  nor  in  the  settlement  of  1823. 

In  March,  1824,  Bdbert  Jenner  died  intestate,  and  the  LofOmm 
Chxte  Edaie  descended  to  his  heiivat-law  and  customary  heir, 
Robert  Francie  Jenner. 

By  indentures  of  lease  and  release,  dated  the  2l8t  and  22nd  of 
May,  1824,  Bclberi  Franeis  Jenner  conveyed  to  /.  P.  Winter  and 
his  heirs,  to  the  intent  that  he  should  become  tenant  to  the 
prasdpe,  the  above-mentioned  navigation  shares  and  their  appm^ 
tenant  hereditaments,  and  ''all  other  the  freehold  messoages, 
lands,  and  hereditaments  comprised  in,  or  intended  to  be  con- 
veyed by,"  the  indentures  of  the  15th  and  16th  August,  1823, 
"  and  which  are  situate  and  being  in  the  said  county  of  Yarh  f  and 
the  uses  of  the  recovery  were  declared  to  such  person  or  penoos 
as  Robert  Ftaneis  Jenner  should  by  deed  appoint,  and  in  default 
thereof  and  subject  thereto,  to  Robert  Ihincis  Jenner  in  fee,  subject 
to  uses  to  bar  dower. 

A  recovery  was  afterwards  duly  suffered,  in  which  JBoberf 
Ftaneis  Jewner  was  vouchee. 

The  marriage  settlement  under  which  the  present  question 
arose  consisted  of  deeds,  of  lease  and  release,  dated  respectively 
the  8th  and  9th  of  August,  1824.  The  release  recited  that,  by 
virtue  of  the  will  of  Peter  Birt,  the  indentures  of  the  15tb  and 
16th  of  August,  1823,  the  indentures  of  the  2l8t  and  22nd  of 
May,  1824,  and  the  recovery,  the  tenth  and  all  other  the  Mre 
and  Colder  navigation  shares,  and  the  hereditaments  belongiBg 
thereto,  "and  all  other  the  freehold  hereditaments  in  the  county 
of  York  hereinafter  expressed  to  be  appointed  and  released," 
were  limited  to  such  uses  as  Robert  JF^ancie  Jenner  should  appoint, 
and  in  defiEtult  of  appointment,  and  subject  thereto,  as  above 
mentioned. 

It  also  recited  the  intended  marriage,  and  that  upon  the  treaty 
for  the  same,  Robert  Francis  Jenner  had  agreed  and  proposed  that 
"  the  several  hel^itaments  and  estates  in  the  county  of  Tc^^ 
hereinafter  mentioned  and  intended  to  be  hereby  conveyed,"  and 
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the  inheritanoe  theieo^  shonld  be  conveyed  and  assured  as^here-     Y.-c.  w. 
ioafler  mentioned.  1866 

The  deed  then  contained  an  appointment  and  conreyanoe  by      j^!^!^ 
Bd)eri  Rraneis  Jenner  to  the  trostees^  of  the  navigation  shares,     -jJLm^ 
and  the  hereditaments  belonging  or  appertaining  thereto ;  and  '*',.  *-~ 
proceeded  as  follows:  '^  And  all  other  the  freehold  hereditaments, 
if  any,  in  the  county  of  York,  of  or  to  which  the  eaid  Bobert  Francis 
Jenneris  now  seised  or  entitled  at  law  or  in  equity,  for  an  estate 
of  freehold  or  inheritance  in  possession,  reversion,  or  remainder, 
and  the  reversion  and  reversions,  remainder  or  remainders,  yearly, 
and  other  rents,  issues,  and  profits  thereof,  and  of  every  part 
theieol    And  all  the  estate,"  &c 

The  deed  contained  no  mention  whatever  of  the  Lofthause  Gate 
Miie^  and  the  question  was  whether  it  passed  under  the  above 
general  words. 

In  November,  1861,  the  devisees  in  trust  of  the  residuary  real 
estate  of  Boberl  Franeis  Jenner  offered  the  Lofthowe  Gate  Estate 
for  sale,  and  the  governors  of  a  charity  were  the  purchasers.  The 
Conrt  sanctioned  the  purchase,  subject  to  a  good  title  being  made; 
and  upon  inquiry,  this  question  arising,  a  suit  became  necessary. 

The  bill  was  filed  by  the  vendors  and  the  purchasers  against  the 
persons  interested  under  the  settlement  of  1824,  one  of  whom  was 
an  infimt,  praying  for  a  declaration  that  the  Lof  (house  Gate  Estate 
was  not  included  in  or  affected  by  the  indentures  of  the  8th  and 
9th  of  August^  1824,  and  that,  if  necessary,  the  indentures  might 
be  rectified. 

Mr.  R  E.  Kay  (Mr.  Bdt,  Q.C.,  with  him)  for  the  Plaintifb  :— 

The  cases  establish  the  following  rule,  that  where  you  have  a 
sweeping  clause  of  general  words,  following  a  particular  description 
of  property,  in  a  deed,  it  by  no  means  follows  that  the  general 
words  will  pass  other  property  than  that  which  is  particularly 
described :  Anon.  (1) ;  8.  C.  Moore  v.  Magrath  (2) ;  Walsh  v.  Trevan- 
^m  (3) ;  Gray  v.  The  Earl  of  Limerieh  (4) ;  Boohe  v.  Lord  Ken- 
9ir\gton  (5) ;  Hopkinson  v.  Lush  (6). 

(1)  Lofft,  398.  (4)  2  De  G.  &  Sm.  370. 

(2)  1  Cowp.  9.  (5)  2  K.  &  J.  763. 

(3)  15  Q.  B.  733.  (6)  12  W.  lU  392. 
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V.-C.  w.         Mr.  E.  B.  Turner,  for  the  Defendants  :— 

]^  The  point  is  decided  in  an  old  case  of  Haggd  v.  Gt&B(l),  on 

JxBnmB      the  gronnd  that,  unless  the  estate  of  the  grantor,  other  than  that 
Jkhnib.     recited  in  the  deed,  passes  by  the  general  words,  there  is  notliiiig 
upon  which  the  general  words  can  have  operation. 

The  reiK)rt  of  the  case  of  Moore  v.  Magrathj  as  given  in  Cowfer, 
does  not  go  the  length  of  the  report  in  Loffl;  and  all  that  case 
shews  is  that  you  must  look  to  the  intention  of  the  parties.  Heie 
there  is  nothing  in  the  recital  inconsistent  with  the  intention  of 
passing  the  Lof  (house  Gate  Estate. 

The  following  cases  were  also  cited:  Ringer  v.  Oann  (2);  The 
Marquis  of  Exeter  v.  The  Marchioness  of  Exeter  (3) ;  Lewis  v.  Ikm- 
combe  (4). 

The  Vice-Chancellob  asked,  in  the  event  of  his  holding  no 
rectification  of  the  settlement  to  be  requisite,  what  junsdiction  he 
had  to  make  any  or^er,  except  to  dismiss  the  bilL 

Mr.  Kay  referred  to  Bolt's  Act,  25  &  26  Vict.  c.  42,  and  said  that 
the  prior  adjudication  was  requisite  in  order  to  bring  the  Court  to 
the  conclusion  whether  it  was  necessary  to  rectify  the  settlement  or 
not. 

Sir  W.  Page  Wood,  V.C.  :— 

This  case  raises  the  question  as  to  whether  certain  property, 
which  purported  to  be  dealt  with  by  the  will  of  Mr.  Jenner, 
called  the  Lofthouse  Gate  Estate,  passed  under  general  words  in  a 
marriage  settlement,  or  whether  the  Court  must  come  to  the 
opposite  conclusion  that  these  words  are  inadequate  to  pass  the 
estate,  and  that  it  consequently  formed  part  of  the  residua 

I  had  to  consider  the  whole  of  this  subject  in  the  case  of 
Booke  V.  Lord  Kensington  (5),  and  I  am  quite  satisfied,  after  having 
heard  the  able  argument  of  Mr.  Turner,  even  upon  the  authorities 
he  has  cited,  that,  where  there  is  a  manifest  discrepancy  between 
the  recital  and  the  conveyance,  the  recital  being  clear  as  to  what 

,    (1)  2  RoU.  Abr.  Graunts  (P)  2,  (3)  3  M.  &  Cr.  321. 

p.  49, 1.  45.  (4)  29  B«iv.  175. 

(2)  3  M.  &  W.  343.  (5)  2  K  &  J.  753. 


The  first  case  referred  to  was  one  in  which  the  principle  was  acted 
upon  very  strongly  by  Lord  Mansfield,  viz.,  Moore  v.  Magrath  (1), 
and,  whether  or  not  it  was  carried  further  in  that  case  than  it  has 
been  by  Courts  of  law  in  general,  it  certainly  was  distinctly  re- 
cognised by  the  Court  of  Exchequer  in  Ringer  v.  Carm  (2), 
referring  to  a  former  case  of  Payler  v.  Homersham  (3),  before  Lord 
Menhorough. 

In  that  case  of  Payler  v.  Homershamf  the  subject  matter  was  a 
release,  and  it  was  argued  very  strenuously  that  a  release  in 
general  terms  must  operate  to  extend  to  future  claims,  although 
the  foregoing  recital  was  limited  to  claims  then  in  existence,  and 
it  was  stated  that  Lord  Holt,  in  KnigU  v.  (Me  (4),  had  denied  the 
case  cited  by  Tanfidd  (5),  which  recognises  the  general  doctrine 
that  words  in  a  recital  may  restrain  the  general  operation  of  a 
deed,  to  be  good  law ;  upon  which  Lord  EHenborough  observes : — 
"I  do  not  find  that  Lord  Holt,  when  he  denied  the  authority  of 
the  case  from  Boilers  Abr.,  denied  also  the  position  of  Gregory,  J., 
that  the  general  words  of  a  release  may  be  restrained  by  the 
particular  recital.  Common  sense  requires  that  it  should  be  so, 
and  in  order  to  construe  any  instrument*  truly,  you  must  have 
i^rd  to  all  its  parts,  and  more  especially  to  the  particular  words 
rf  it.  I  am  sorry,  therefore,  to  find  that  the  case  cited  from  Lord 
Me  was  said  not  to  be  law,  because  it  seems  to  me  as  sound  a 
case  as  can  be  stated." 

In  the  other  case  from  BoUe,  which  has  been  cited  by  Mr.  Turner, 
the  grantor  pointed  out  the  object  which  he  had  in  view — a  circum- 
stAce  which  does  not  occur  in  this  case — namely,  to  pass  "  all  bis 
lands,  housesy  and  edifices  in  D. ;"  and  he  having  nothing  in  D.  but 

(1)  1  Cowp.  9.  (4)  1  Show.  150. 

(2)  3M.  &  W.  343.  (5)  2  Roll.  Abr.  Limitation  (A)  3, 

(3)  4  M.  &  S.  423.  p.  409, 1.  43. 
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was  intended  to  be  conveyed,  and  the  conveyance  going  beyond  V.-<5.  W. 
the  recital,  the  conveyance  will  have  to  be  restricted.  1866 

No  doubt  that  rule  has  more  frequently  been  held  to  apply  to  jKinrKB 

the  case  of  releases  than  of  any  other  deed ;  but  that  does  not  j^^^, 
arise  bom  any  difference  in  principle,  but  simply  because  the        — 
inconsistency  is  found  in  releases  more  frequently  than  in  other 


i 
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V.-a  W.     the  reversion  of  eight  leases,  and  the  deed  having  recited  only 
1866       seven,  it  was   held  that  the  reversion  of  the  eighth  tenement 
Jenveb      passed  under  the  general  words,  otherwise  there  wonld  he  nothing 
Jsi^ER.     ^®^  ^®'  ^®  words  to  operate  upon. 

In  the  case  which  was  cited  of  Rtnger  v.  Conn  (1),  a  similar 

decision  was  come  to,  because  it  appeared  to  the  learned  Judge 
that  the  obvious  intention  was  to  pass  all  that  the  assignor 
possessed.  Upon  the  rule  being  argued.  Baron  Parker  now  Lord 
Wendetfdaley  says : — ^''I  entirely  agree  with  my  Lord  Chief  Baron 
in  thinking  that  the  learned  Judge  was  right  in  saying  that,  in  his 
opinion,  the  leasehold  estate  did  pass  under  the  words  of  this 
deed.  The  case  turns  upon  the  question  whether  the  estate 
passes  or  not  under  the  general  terms  used  in  the  assignment. 
Now,  let  us  look  to  the  object  of  the  parties.  In  Doe  v.  Mef- 
rick  (2)  the  object  of  the  parties  was  to  pass  only  a  particular 
estate,  and  the  general  words  were  'restricted  to  meet  the  obrionB 
intention  of  the  parties.  ;  But  that  is  not  the  case  here :  here  the 
object  of  the  parties  is  to  carry  everything  valuable."  • 

In  the  case  of  Alexander  v.  Crosbie  (3),  before  Lord  81.  LeomriSj 
there  was  a  recital  of  an  intention  to  exclude  the  lands  of  BaBf 
henry  and  its  sub-denominations,  and  then  there  was  a  conveyance 
by  name  of  a  particular  property,  which  was  a  gub^enomination 
of  the  lands  of  BaByhenry;  and  Lord  8i.  Leonards  said  that, 
where  there  are  two  parts  of  a  deed  inconsistent  with  each  other, 
he  must  take  the  part  where  the  property  is  specifically  described 
in  preference  to  that  where  it  is  generally  described. 

The  general  principle,  therefore,  is  that  you  must  look  at  the 
object  and  intention  of  the  parties.  Now,  what  has  happened  in 
the  present  case  is  this : — 

The  Lofthause  Oaie  Edaie  was  not  derived  from  the  will  of 
Peter  Birt,  nor  was  it  included  in  the  prior  settlement^  which 
comprised  only  property  which  formed  part  of  Peter  Birfs  estate. 
Then  Robert  liraneis  Jenner^  being  desirous  of  barring  the  estate 
tail,  executes  a  recovery  deed,  whereby  he  conveys  the  navigalioD 
shares  and  their  appurtenances,  ''and  all  other  the  freehold  mes- 
suages, lands,  tenements,  and  hereditaments  comprised  in  and  con- 
veyed or  intended  to  be  conveyed  by  the  said  indenture  of  release 

(1)  8  M.  &  W.  343.  (2)  2  Cr.  &  J.  223.  (3)  LI.  &  Goa  145. 
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and  settlement^  and  which  are  situate  and  being  in  the  said  county     V.-C.  W. 
of  Yorh^  to  make  a  tenant  to  the  praecipe ;  and  when  he  comes  to        1866 
his  own  marriage  settlement^  he  recites  that,  by  virtue  of  the  will      jknkeb 
of  Peter  Birt^  of  the  prior  settlement,  of  the  recovery  deed,  and  of     j^iig^ 

the  recovery,  the  one-tenth  part  or  share,  and  all  other  the  shares        

late  of  Peter  fiirt,  deceased,  in  the  navigation  of  the  rivers  Aire 
and  Colder,  and  in  all  the  freehold  messuages,  mills,  lands,  tene- 
ments, and  hereditaments  belonging  thereto,  ''and  all  other  the 
freehold  hereditaments  in  the  county  of  York  hereinafter  expressed 
to  be  hereby  appointed  and  released,**  were  assured  to  the  use  of 
8ach  persons  as  Robert  Franeia  Jenner  should  by  deed  appoint,  and 
in  default  of  appointment,  to  him  in  fee.  Therefore,  what  is  plain 
is  this,  that  everything,  which  the  settlor  is  here  referring  to  as 
being  hereby  appointed  and  released,  is  comprised  in  the  will  of 
Peter  Birt,  in  the  settlement  of  1823,  and  in  the  recovery  deed ; 
in  other  words,  that  no  here4itaments  of  his  in  the  county  of  York, 
other  than  those  which  are  comprised  in  the  will  of  Peter  Birt  and 
the  prior  deeds,  are  to  be  appointed  and  released  by  his  marriage 
settlement. 

Then  the  deed  witnesses  that,  in  consideration  of  the  marriage, 
Bdbert  Franeia  Jenner,  in  pursuance  of  the  power  or  authority 
given  or  reserved  to  him  by  the  said  indenture  of  release,  thereby 
limits  and  appoints  that  the  ''  tenth  part  and  hereditaments  in  the 
county  of  York  hereinafter  expressed  to  be  hereby  released,"  with 
their  appurtenances,  shall  thenceforth  remain  and  be  upon  the 
uses  and  trusts  thereinafter  declared;  and  then  it  further  wit- 
nesses that  Bobert  Francis  /enner  thereby  grants,  releases,  and  con- 
firms the  one  undivided  share  and  all  other  the  shares  in  the  navi- 
gation of  the  risers  Aire  and  Colder,  and  all  the  freehold  here- 
ditaments purchased  or  to  be  purchased  under  the  navigation  Acts, 
and  the  appurtenances, ''  and  all  other  the  freehold  hereditaments, 
if  any,  in  the  county  of  York,  of  or  to  which  the  said  Bobert  Francis 
Jenner  is  now  seised  or. entitled  at  law  or  in  equity,  for  an  estate 
of' freehold  or  inheritance  in  possession,  reversion,  or  remainder.'' 

Xow,  it  is  true  that  these  general  words  are  not  expressly 
limited  to  the  hereditaments  which  were  derived  from  Peter  Birfs 
will,  and  included  in  the  settlement  and  recovery  deed;  but  I 
think  the  recitals  are  clearly  sufScient  to  shew  that  the  intention 
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V.-C.W,     was  SO  to  limit  them.    MoreoTer,  of  the  Lqfthoum  Oate  Estate 

1866       the  testator  was  seised  in  fee  simple,  and  it  is  not  an  appropriate 

Jenkeb      form  of  conyeyanoe  to  convey  an  estate  in  fee  simple  by  way  of 

JmKZB.     appointment,  as  would  be  the  case  if  it  formed  part  of  the  pio- 

perty  which  was  released  by  the  marriage  settlement. 

Upon  the  whole,  I  think  it  clear  in  this  case  that  there  wa» 
no  intention  to  pass  the  Lofthause  ChUe  EdaJte. 

Then  comes  the  original  difficulty,  whether  I  ought  to  dismi® 
the  bill,  or  to  make  a  declaration  as  to  the  legal  title.  In  Bodx  v. 
Lord  Kensington  I  dismissed  the  bill,  and  I  think  I  must  do 
the  same  here.  No  doubt  the  Act  referred  to  in  the  a^ument  (1) 
says  that  in  all  cases  in  which  any  relief  or  remedy  within  th« 
jurisdiction  of  the  C!ourt  is  or  shall  be  sought  in  any  cause  or 
matter,  every  question  of  law  or  feet,  oc^nisable^  in  a  Court  of 
common  law,  on  the  determination  of  which  the  title  to  such  lelief 
or  remedy  depends,  shall  be  determined  by  the  same  Court 
Accordingly^  I  am  obliged  to  determine  the  question  of  law  in  this 
case ;  but  it  does  not  follow  that,  because  I  must  determine  the 
question,  and  accordingly  have  now  determined  it,  for  the  purpose 
of  arriving  at  the  result  of  whether  or  not  a  rectification  of  the 
settlement  is  necessary,  I  therefore  have  a  right  to  make  a  dedarc- 
tion.  It  is  one  thing  to  determine  the  legal  question  in  order  to 
conclude  that  a  Plaintiff  has  no  relief  in  equity,  and  another 
thing  to  say  the  Court  has  power  to  declare  a  legal  right. 

The  order,  therefore,  which  I  must  make  is — ^The  Court  being  of 
opinion  that  the  estate  called  the  Lofihoum  Oate  Edate  did  not 
pass  by  the  indentures  of  the  8th  and  9th  of  August,  1824,  let 
the  bill  be  dismissed,  but  without  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Scott ^  Tahourdin,  &  Co. 
Solicitor  for  the  Defendant :  Mr.  Reddish. 

(1)  25  &  26  Vict.  c.  42,  sec.  1. 


yoL.L]  EQUITY  cases;  :h}I> 


MARTIN  V.  MARTIN.  '  v.-c.w. 

ISCC 


Maintenance — Contingent  Legacy — Intei'est, 

Testator  bequeathed  to  his  infant  son  a  legacy  of  £6000,  contingently  on 
his  attaining  twenty-one.  He  also  bequeathed  liU  residuary  real  and 
l«rsonal  estate  on  trust  till  his  said  son  should  attain,  or  if  living  would 
Lave  attained,  fifteen,  for  the  maintenance  and  education  of  all  his  children, 
and  subject  thereto  for  accumulation  at  compound  interest ;  the  aggregate 
fund  to  be  in  trust  for  all  his  children  contingently  on  their  attaining  twenty- 
oue: — 

Ileldf  on  the  authority  of  Cliambera  v.  Oddtvin  (1),  that  the  infant  was 
entitled  to  maintenance  during  the  interval  between  his  attaining  fifteen  and 
twenty-one ;  and,  the  Court  selecting  that  mode  of  giving  maintenance  which 
was  most  for  tke  benefit  of  the  infant,  interest  was  declared  to  be  payable  on 
the  £GO0O  legacy. 

XHTR  was  a  special  case.  Thomas  Martin,  by  liis  will,  bequeathed, 
among  various  other  legacies,  to  each  of  his  sons,  the  Defendants, 
Horace  Martin  and  Edwin  Martin,  and  the  Plaintiff,  Ledie  Martin, 
a  legacy  of  £6000  "  if  and  as  and  when  they  should  respectively 
attain  the  age  of  twenty-one  years."  He  further  directed  his  trus- 
tees and  executors,  unless  otherwise  directed  by  his  will,  to  pay  or 
retain  the  several  money  legacies  thereby  bequeathed  within 
twelve  calendar  months  next  after  his  decease,  or  sooner  if  they 
should  think  fit.  He  also  devised  and  bequeathed  unto  and  to  the 
use  of  his  said  trustees  the  residue  of  his  real  and  personal  estate 
n|x)n  trusts  for  sale  and  conversion ;  and  as  to  the  moneys  to  arise 
from  such  sale  and  conversion,  upon  trust,  in  the  first  place,  after 
payment  of  trust  expenses,  debts,  and  funeral  and  testamentary 
expenses,  to  pay,  retain,  or  set  apart  and  appropriate  the  pecuniary 
legacies  bequeathed  as  aforesaid,  and  to  invest  the  surplus,  with 
power  to  vary  securities;  and  upon  further  trust  out  of  the 
annual  income  of  his  said  residuary  estate,  and  of  the  stocks, 
funds,  and  securities  whereupon  the  same  should  be  invested  as 
aforesaid,  "  until  his  said  son,  Ledie  Martin,  should  attain,  or  if 
living  would  have  attained,  the  age  of  fifteen  years,"  to  permit  and 
empower  his  said  wife,  if  she  should  so  long  live,  to  receive,  or  if 
not,  to  pay  and  apply  such  annual  sum  as  might  be  sufficient  for 

(1)  11  Yes.  1. 
Vou  I.  2  n  2 


Jiiii,  114. 
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V.-C.  W.     the  maintenance  of  his  wife  and  such  of  his  children  as  should  for 

1866       the  time   being  be  under  the  age  of  twenty-one,  and  for  the 

Martin      expenses  attending  the  education  of  his  said  children,  "  until  his 

jij^j^^      said  son,  Ledie  Martin,  should  attain,  or  if  living  would  have 

attained,  the  age  of  fifteen  years ;"  and  subject,  as  aforesaid,  to 

accumulate  at  compound  interest  the  income  of  his  said  residuary 
estate,  or  of  the  stocks,  funds,  and  securities  whereupon  the  same 
should  be  invested  as  aforesaid,  "  until  his  said  son,  Leslie  Martin, 
should  attain,  or  if  living  woidd  have  attained,  the  age  of  twenty- 
one  years ;"  and  as  to  the  aggregate  fund,  in  trust  for  all  or  such 
of  his  said  sons  as  should  attain  the  age  of  twenty-one  years  "  when 
and  as  and  if  they  should  respectively  attain  that  age ;"  if  more 
than  one,  in  equal  shares  as  tenants  in  common. 

The  Plaintiff,  Leslie  Martin,  had  attained  fifteen,  but  was  still 
under  age,  and  the  sole  question  was — a  legacy  having  been  giTen 
to  him  contingently  on  his  attaining  twenty-one,  and  a  share  of 
residue  also  contingently  on  the  same  event,  whether  or  not 
interest  was  payable  on  the  £6000  legacy. 

The  two  other  sons  had  attained  twenty-one,  and  their  legacies 
had  been  paid. 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  Walter  Charles  BenduLW,  for 
the  Plaintiff:— 

The  proposition  admits  of  no  discussion,  that  where  a  legacy  to 
a  child  is  contingent,  and  the  time  of  payment  future,  if  no  main- 
tenance in  the  meantime  is  directed  by  the  will,  interest  on  the 
legacy  will  run  from  the  death  of  the  testator. 

The  Vice-Chancellor  of  England  drew  a  distinction  in  the  case 
where  maintenance  has  been  directed  by  the  testator  up  to  a  certain 
period  and  no  longer.  That  he  conceived  to  be  evidence  of  an 
intention  that  interest  should  cease :  Kime  v.  WdJiU  (2).  But 
that  case  is  reported  ex  relatione,  no  arguments  are  given,  and  the 
Vice-Chancellor  said  he  was  not  aware  of  any  authority  to  the  con- 
trary; whereas  he  woidd  have  been  bound  by  Chambers  v.  Octd- 
win  (3),  before  Lord  Eldon,  had  that  decision  been  cited  to  him. 

In  Chatiibers  v.  Goldfvin,  where  a  testator  had  directed  main- 
tenance for  his  daughter  until  twenty-one  or  marriage,  and  gi^'en 
(I)  3  Sim.  533.  (2)  11  Ves.  1. 
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her  a  legacy  contingently  on  her  attaining  twenty-one,  and  the     V.-O.  W. 
daughter  married  under  age,  the  Court  allowed  her  maintenance        1866 
during  the  interval.  Maotn 

Following  that  authority,  maintenance  in  this  instance  must  be 
allowed,  and  as  the  Plaintiff  is  an  infant,  out  of  that  fund  which 
is  most  beneficial  for  him — ^namely,  by  allowing  interest  on  the 
legacy :  Lucas  v.  King  (1). 

Mr.  T.  G.  Benahaw,  for  the  Defendants,  the  brothers  : — 

In  this  instance  the  residue  is  strictly  disposed  of,  and  the 
directions  as  to  maintenance  are  explicit.  In  Chambers  t.  Croldmn 
the  directions  were  all  future;  here  there  is  an  express  trust  for 
accumulation  during  the  intervaL 

If  the  testator  intended  to  give  maintenance  at  all  during  the 
interval  between  fifteen  and  twenty-one,  it  is  quite  as  likely  that 
he  did  not  mean  interest  on  £6000  to  be  paid  out  of  the  general 
residue,  but  rather  that  maintenance  should  come  out  of  the 
Plaintiff's  own  share  of  the  residue. 

Sib  W.  Page  Wood,  V.C.  :— 

I  think,  on  the  whole,  the  proper  construction  is,  that  mainto- 
Danee  should  be  allowed  by  payment  of  interest  on  the  legacy. 

The  case  of  Chambers  v.  Qcldmn  is  conclusive  as  to  the  question 
that,  in  some  way  or  other,  maintenance  is  to  be  allowed.  There  is 
no  substantial  difference  between  that  case  and  the  present.  Here 
the  testator  has  given  a  legacy  of  £6000,  and  a  share  of  residue, 
I)oth  contingently.  Hence,  except  upon  the  principle  which  was 
carried  to  its  fullest  extent  in  Chambers  v.  Ocldwin^  there  is  no 
possibility  of  giving  the  Plaintiff  any  maintenance  at  alL  Then, 
the  principle  being,  that  he  is  to  have  maintenance,  it  follows  that 
he  must  have  interest  upon  one  or  the  other  of  his  legacies ;  and 
the  question  is,  which  of  the  two  is  the  more  beneficial  for  him  to 
take.  Strictly,  no  doubt,  the  question  is,  whether  he  is  to  have  it 
out  of  the  general  residue,  or  out  of  his  own  share  of  the  residue. 

But  the  law  says,  it  must  be  implied  that,  although  the  legacy 
itself  is  contingent^  interest  is  to  be  given  in  the  meantime.  The 
Vice-Chancellor  of  England,  in  deciding  Kims  v.  WelJUt  (2),  does  not 

(1)  11  W.  R.  818.  (2)  3  Sim.  533. 
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V.-C.  w.     appear  to  hare  had  before  him  Chambers  v.  OMwin  (1),  which  was 

18C0       decided  by  one  of  our  highest  authorities,  and  is  a  Tery  strong 

J^^       case ;  for  there  the  daughter  was  married,  and  it  might  well  have 

r.         been  supposed  that  the  testator  did  not  wish  to  encourage  the 

'     marriage  of  his  daughter  before  twenty-one,  but  intended  that, 

if  she  should  marry,  she  should  marry  some  one  who  was  capable 
of  supporting  her. 

Lord  Eldon  having  thus  decided,  I  am  bound  to  give  the 
Plaintiff  interest  on  one  or  other  of  his  legacies,  and  he  being 
entitled  to  both  contingently,  I  must  select  that  which  will  be 
most  for  the  benefit  of  the  infant ;  and  declare  that  interest  at 
£4  per  cent,  is  payable  upon  the  £6000  legacy.  The  costs  will 
come  out  of  the  estate. 

Solicitors  :  Messrs.  Smith,  Stenning,  &  Croft 


Jan.  24,  25. 


v.<;.  w.  WHITE  V.  CHITTY. 

1866  Bankruptcy — Forfeiture — Annulment, 

Testator  devised  freeholds  to  (7.  for  life,  with  a  clause  of  forfeiture  ou 
bankruptcy.  In  the  testator's  lifetime,  C  was  adjudicatetl  a  bankrupt, 
and  had  not  obtained  his  order  of  discharge  at  the  testator's  death;  but  no 
creditors'  assignee  was  ever  appointed ;  and  within  four  months  after  the 
testator's  death,  the  bankrupt  applied  for  and  obtained  an  annulment  of  tbo 
bankruptcy.  ITie  official  assignee  had  not,  during  the  interval,  applied  fur 
or  obtained  possession  of  the  rents,  C  himself  having  been  in  occu]iat:ori 
of  the  estate : — 

Held,  following  the  authorities,  that  the  clause  must  extend  to  a  bank- 
ruptcy occurring  in  the  testator's  lifetime ;  but  that  as  the  bankrupt,  by  bis 
diligence,  had  obtained  an  annulment  of  the  bankruptcy  before  any  claim 
made,  or  property  handed  or  paid  over,  the  forfeiture  contemplated  by  tbo 
testator  had  not  occurred. 

Richard  chitty,  by  his  win,  dated  the  ist  of  July,  \m 

devised  a  freehold  house  to  the  use  of  liis  son,  Charles  Chitiy,  for 
life,  and,  after  his  death,  to  the  use  of  his  grandson,  Richard  Chitlt/f 
son  of  the  said  Cliarles  Chitty,  for  Kfe,  with  remainder  over.  He 
also  made  other  devises  in  favour  of  his  sons,  William  Chitty  and 
George  Chitty,  and  then  proceeded  as  follows : — 

(1)  11  Ves.  1. 
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"Prorided  always,  and  I  hereby  declare,  that  if  my  said  sons  or     V.-O.  W. 
grandsons,  or  any  or  either  of  them,  shall  respectively  be  outlawed        1866 
or  declared  bankrupt,  or  shall  assign,  charge,  or  incumber  his  or      white 
their  respective  life  interest  or  life  interests  in  the  said  trust  pre-      Cffmr. 

mises  respectively,  or  any  part  or  parts  thereof  respectively,  or        

shall  do  or  suflFer  anything  whereby  the  same  or  any  part  thereof 
respectively  would,  through  his  or  their  act  or  default,  or  by 
operation  or  process  of  law,  or  otherwise,  if  belonging  absolutely 
to  him  or  them,  become  vested  in  or  payable  to  some  other  person 
or  persons,  then  and  thenceforth  the  rents  to  which,  but  for  this 
proyision,  he  or  they  respectively  would  be  entitled,  shall,  during 
tlie  remainder  of  his  or  their  life  interests  therein  respectively, 
from  time  to  time  sink  into  and  be  added  to  and  form  part  of  my 
general  personal  estate." 

Testator  bequeathed  his  general  personal  estate  to  trustees, 
npon  certain  trusts. 

On  the  13th  of  October,  1863,  before  the  testator's  death,  which 
took  place  on  the  18th  of  November,  1864,  Charles  Chitty  was 
adjudicated  a  bankrupt.  No  creditors'  assignee  was  ever  ap- 
pointed under  the  bankruptcy.  At  the  date  of  the  testator's 
death,  Charles  Chitty  had  not  obtained  his  order  of  discharge; 
but  on  the  22nd  of  March,  1865,  the  bankruptcy  was  annulled  by 
the  Commissioner,  on  the  bankrupt's  application,  with  the  consent 
of  the  creditors. 

The  biU  was  filed  by  the  executors  of  the  will  against  Charles 
and  Richard  Chitty,  praying  for  administration  so  far  as  might  be 
necessary  for  determining  the  rights  of  the  parties  interested  in 
the  rents  and  profits  of  the  real  estate  specifically  devised  to 
Charles  Chitty  for  life,  and  whether  the  same  did  not  form  part  of 
the  general  personal  estate. 

No  demand  had  ever  been  made  for  the  rent  of  the  house,  and 
none  had,  in  fact,  been  paid,  Charles  Chitty  having  been  himself  in 
occupation, 

Mr.  Haddan,  for  the  Plaintiffs,  claimed  the  rents  of  the  estate 
si^ecifically  devised,  during  Charles  Chitttjs  life. 
He  cited  Manning  v.  Chambers  (1)  and  Seymour  v.  Lucas  (2). 
(1)  1  Dc  G.  &  Sm.  28?.  (2)  1  Dr.  &  Sm.  177. 
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V.-C.  W.         Mr.  Dauney,  for  the  grandson,  Richard  Chiity,  who  was  one  of 
1866        the  persons  contingently  interested  in  the  general  personal  estate. 


V.  Mr.  Sivansion,  for  Charles  Chitty : — 


CHnry, 


By  the  annulment,  the  bankruptcy  was  rendered  null  and  Toid 
ah  initio. 

In  Manning  v.  Chambers  there  was  a  direction  to  trustees  how 
to  distribute  the  rents  and  profits.  This  is  a  proviso  of  forfeiture, 
which  must  be  construed  strictly.  The  words  are  all  future.  iS?y- 
mour  V.  Lucas  was  determined  solely  on  the  authority  of  Maming 
V.  ChaniberSy  in  opposition  to  the  view  which  the  Vice-Chanoellor 
Kinaersley  would  otherwise  have  taken. 

The  Vice-Chancellor  said  that  he  must  hold  himseK  bonnd 
by  the  cases ;  but  he  would  call  for  a  reply  as  to  the  effect  of  the 
annulment. 

Mr.  Eaddan,  in  reply,  referred  to  sec.  22  of  the  1  &  2  Wm.  4, 
c.  54,  whereby  official  assignees  were  first  appointed ;  to  sections 
40,  102,  and  141  of  the  Bankrupt  Law  Omsdidatum  Ad,  1849 
(12  &  13  Vict.  c.  106) ;  and  to  sections  108  and  117  of  the  Bankr 
ruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  to  shew  that  immediately 
upon  the  appointment  of  the  official  assignee,  and  until  the  ap- 
pointment of  creditors'  assignees,  the  official  assignee  has  the 
whole  of  the  bankrupt's  estate  vested  in  him. 

Section  104  of  the  Act  of  1849  provides  for  the  annulment  of 
a  bankruptcy  upon  cause]  shewn  to  the  satisfaction  of  the  Court; 
and  by  section  155  of  the  same  Act,  in  cases  of  annulment,  pro- 
tection from  all  claims  by  the  bankrupt  is  given  to  all  perwn^ 
from  whom  the  assignees  have  recovered,  or  who  shall  deliver  wp 
possession  to  the  assignees,  ox  pay  any  debt. 

Prior  to  1849,  and  w^hile  the  enactment  was  in  force  whereby 
an  order  to  annul  a  bankruptcy  had  the  force  of  a  supersedeaSy  it 
w  as  decided  by^  the  Court  of  Exchequer,  overruling  Lord  jH&fow, 
that  the  only  effect  of  a  supersedeas  was  to  deprive  the  Commis- 
sioners of  any  further  authority  to  proceed  upon  the  Commission ; 
and  that  it  had  no  effect  on  acts  done  before  the  supersedeas 
issued.  So  that  where,  before  the  issuing  of  a  wxit  of  Ji.fa-,  a  fiat 
issued,  and  before  the  return  of  the  writ  an  order  of  annulment 
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was  made,  and,  after  the  return,  the  order  was  confirmed,  it  was  V.-C.  W. 
held  that  the  sheriff's  return  of  nvila  bona  was  well  founded:        1866 

Stndkomhe  t.  Olivier  (1).  Wmis 

If  that  be  so,  the  title  of  the  Plaintiffs  arising  by  virtue  of  the  chtitt 

dause  of  forfeiture  is  not  affected  by  the  subsequent  annulment.  

Mr.  SwanstoUy  in  reply,  on  the  case  cited : — 

The  decision  in  SmdUcomhe  v.  Olivier' was  in  a  case  where  the 
annulment  was  a  proceeding  by  consent.  It  would  have  been 
otherwise  had  the  Jiai  been  void  db  initio.  The  Court  of  Exche- 
quer themselves  admitted  that  their  decision  might  be  supported 
on  the  lower  ground  that  the  sheriff  was  a  public  officer,  even  if 
the  effect  of  annulling  the  fiat  were  (as  is  contended  here)  to 
restore  all  the  property  to  the  bankrupt  (2). 

Sm  W.  Page  Wood,  V.C.:— 

This  case  is  somewhat  novel,  and  the  form  which  it  assumes 
renders  it  difficult  to  decide  what  is  the  best  mode  of  setting  up 
the  right  which  is  here  asserted. 

The  executors  come  to  the  Court  seeking  to  execute  the  trusts  of 
this  will,  and  they  ask  the  Court  for  a  direction  whether  they  are 
at  liberty  to  proceed  by  way  of  ejectment  (which  would  be  the 
proper  course  if  the  trustees'  contention  be  right),  for  the  recovery 
of  the  rents  of  the  estate  devised  by  the  will  of  the  testator,  the 
deyises  being  all  of  legal  estates,  but  accompanied  by  this 
proviso.    [His  Honour  read  the  words  of  the  clause.] 

Now,  these  words,  certainly,  so  far  as  they  go,  would  compel 
the  Court  to  hold,  as  in  the  case  before  Vice-Chancellor  Knight 
Bruce,  and  in  the  case  before  Vice-Chancellor  Eindersley,  that 
this  bankruptcy,  though  having  taked  place  anterior  to  the  date 
of 'the  will,  is  such  a  bankruptcy  as,  if  it  were  continuing,  would 
authorize  the  Court  to  declare  that  a  forfeiture  had  taken  place, 
supposing  the  estate  to  bo  an  equitable  one ;  and  consequently, 
in  this  case,  to  direct  the  executors  to  institute  proceedings — 
although  the  words  of  futurity  in  this  case  are  rather  stronger 
than  those  which  occurred  in  the  cases  referred  to. 

Now,  I  apprehend  the  ground  of  those  decisions  to  be  this : 
(1)  13  M.  &  W.  77.  .  (2)  Ibid.  93. 
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V.-C.W.     The  testator's  attention  is  clearly  not  directed  to  tlie  declaration 

1800        of  bankruptcy,  or  to  the  period  wjien  the  declaration  may  takt; 

White      place;    but  only  to  this — that  the  property  intended  for  tlie 

Chiitt      objects  of  his  bounty  shall  not  pass  to  a  stranger.    He  does  not 

wish  that  the  gift  shall  be  a  benefit  to  be  conferred  upon  creditors, 

or  upon  any  one  other  than  the  devisee.  The  true  intentiou  of 
his  will,  therefore,  requires  that  the  words  of  futurity  should  be 
stretched  so  as  to  include  a  bankruptcy  existing  at  the  date  of  Lis 
death. 

In  this  case,  the  bankruptcy  which  existed  at  the  death  of  tlie 
testator  never  proceeded  bdyond  this.  There  was  such  an  ofiScial 
assignee  appointed  as  that  the  estate  of  Charles  Chitty  vested  in 
him,  but  no  creditors'  assignee  was  appointed ;  nothing  more  ms 
done ;  the  official  assignee  took  no  proceedings  by  ejectment  or 
otherwise  to  recover  possession ;  and  he  never  was  in  possession, 
for  before  any  rents  had  accrued,  or  could  possibly  accrue,  the 
bankruptcy  was  annulled. 

I  quite  agree  with  Mr.  Haddan,  that  the  annulment  of  the 
bankruptcy  could  not  have  aflfected  the  rights  of  the  Plaintiflk,  if 
a  forfeiture  had  already  occurred. 

But  the  question  is,  has  a  forfeiture  occurred,  when,  before  any 
actual  demand  made,  or  possession  taken  by  the  official  assignee, 
before  one  sixpence  had  accrued  to  him,  the  bankrupt,  by  his  dili- 
gence and  activity,  obtained  an  annulment  of  the  bankruptcy, 
so  that  at  the  time  when  the  first  rents  accrued,  there  was  no  hand 
but  his  to  receive  them  ? 

That  involves,  to  some  degree,  the  question  of  the  effect  of 
annulment,  and  of  what  appears  to  be  the  state  of  the  authorities 
on  the  subject. 

Down  to  the  case  of  SmeiUcombe  v.  Olivier  (l)y  it  seems  to  have 
been  thought  that  the  effect  of  annulling  a  bankruptcy  was  to  ren- 
der the  state  of  things  such  as  if  the  bankruptcy  had  never  taken 
place.  But  the  Court  of  Exchequer  held,  not  only  that  there  was, 
or  ought  to  be,  indemnity  for  all  acts  done  before  the  annulment, 
but  that,  before  and  up  to  the  annulling  of  the  Jiai,  everything 
remained  as  it  was  by  force  of  the  bankruptcy — that  up  to  that 
period  the  bankruptcy  operated  fully ;  and  according  to  that  ratio 

(1)  13  M.  &  W.  77. 


V, 

(HnTY. 
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decidendi,  although  the  adjudication  of  bankruptcy  may  have  been     V.-C.  w. 

most  improper,  the  act  of  the  sheriff  would  have  been  right ;  be-        188G 

cause,  at  the  time  of  the  return,  the  sheriff  coukl  know  no  better,      avhite 

and,  therefore,  made  a  proper  return  of  nvHa  bona. 

The  Act  of  1849  says  that,  in  case  of  annulment,  bond  fide  pay- 
ments to  assignees  are  to  be  protected  from  all  claims  of  the  bank- 
rupt ;  leaving  the  point  open  as  to  how  far  the  annulling  relates 
Lack  to  the  whole  transaction. 

In  that  state  of  the  authorities,  it  would  have  been  diCBcult  to 
hoM  that,  if  ejectment  had  been  brought,  and  these  Plaintiffs  had 
recovered,  they  would  not  have  had  protection. 

But  if  the  annulling  takes  place  before  the  rents  are  jmid  or 
anything  is  done,  the  question  is,  whether  it  does  not  prevent  the 
forfeiture  from  arising  at  all ;  for  otherwise  I  do  not  see  how  this 
Court  could  have  interposed,  however  improper  and  irregular  the 
bankruptcy  may  have  been ;  for  it  might  have  been  said — "  The 
forfeiture  has  taken  place — the  bankrupt  has  suffered  the  wrong  of 
forfeiture,  inasmuch  as  an  adjudication  has  been  made.**  That 
would  have  been  absurd  in  the  highest  degree. 

But  here  the  annulment  was  made  with  the  consent  of  the 
oreditors.  Then  I  have  to  consider — regard  being  had  to  all  the 
authorities,  down  to  the  case  in  the  Exchequer — whether  or  not 
this  gentleman,  having  succeeded  in  getting  the  bankruptcy 
annulled  before  any  part  of  the  property  was  acquired  under  the 
forfeiture  clause,  must  be  regarded  as  having  forfeited  his  rights, 
on  the  ground  that,  before  the  testator  died,  this  adjudication  took 
place. 

I  think,  having  regard  to  those  cases  in  which  the  Courts  have 
Btretched  the  words  of  testators,  by  making  expressions  which 
sound  in  the  future  apply  to  the  past,  in  onler  to  effectuate  the 
intent,  and  to  prevent  the  fund  going  into  other  hands  than  those 
of  the  objects  of  his  bounty,  I  am  bound  to  hold  that  the  act  of 
forfeiture  in  this  instance  never  occurred,  because  this  gentleman 
has  always  been  in  possession  and  receipt  of  these  rents,  nobody 
else  having  been  in  a  position  to  receive  them. 

The  decree  will  be,  that  the  Court,  being  of  opinion  that  the 
forfeiture  of  the  life  interest  of  Charles  Chitty  has  not  occurred, 
does  not  think  it  proper  to  give  any  directions  to  the  trustees  for 
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V.-C.  W.  proceeding,  by  way  of  ejectment  or  otherwise,  to  recover  sudi 

1866  rents  on  behalf  of  the  residuary  legatees. 

Whttb  The  costs  of  all  parties  will  come  out  of  the  estate. 


V. 

Chttty. 


Solicitor  for  the  Plaintiffs :  Mr.  Kays, 
Solicitor  for  the  Defendant :  Mr.  Sliiers. 


v.-o.  w.  MILLAED  V.  BAILEY. 

^^,^^  Will — Construction — Laitnt  AmhiffuUy — Fard  Evidence. 

Jan.  18. 23, 29. 

Bequest  of  thirty-three  shares  in  the  K  Oob  Company  amongst  the  tes- 
tatrix's four  children,  followed  by  a  bequest  of  "the  remaining  shares"  to 
her  godchild. 

The  number  of  shares  held  by  the  testatrix  was  74,  of  which  37  were 
original  paid-uj)  shares  of  £25  each,  and  37  new  £25  shares,  on  which  £15 
was  paid,  and  which  had  lxM?n  allotted  to  the  holders  of  original  shares  by 
^  way  of  bonus ;  a  new  share  being  issued  for  each  original  share. 

Parol  evidence  for  the  purpose  of  shewing  that  the  testatrix  was  in  tbc 
habit  of  treating,  and  intended  to  treat,  the  shares  as  double  shares  (so  as  to 
ixiss  to  her  godchild,  by  the  residuary  gift,  four  double,  and  not  forty-one 
single  shares)  held  inadmissible. 

The  specific  legatees  allowed  to  take  their  bequests  out  of  the  original 
shares. 

Rebecca  bailey,  by  her  wiU,  dated  the  29th  of  August, 
1803,  made  the  fallowing  bequest  of  certain  shares  in  the  .^jsow 
dt  EiceU  Gas  Company : — 

"  I  leave  and  bequeath  the  shares  in  the  Epsom  &  Eivdl  Gas 
Company,  as  follows: — Fifteen  shares  to  my  eldest  son,  Jchn 
Bailey  ;  six  shares  to  my  son,  James  Bailey ;  six  shajes  to  my  son, 
Edwin  Ward  Bailey ;  six  shares  to  my  daughter,  Ann  Baker 
Bailey,  respectively;  each  one  to  enjoy  the  interest  and  profits 
thereon,  but  not  the  power  of  selling  or  (lisjwsing  of  any  of  them; 
but  I  leave  these  shares  to  their  children  for  their  benefit;  bnt 
in  default  of  any  of  my  sons  or  daughters  having  any  child  or 
children,  I  hereby  direct  that  these  thirty-three  shares  shall 
foUow  the  provision  in  the  like  case  contained  in  the  will  of  my  late 
husband  as  to  the  distribution  of  the  property  left  by  him  to  his 
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sons  and  daughters.    The  remaining  shares  I  leave  to  my  god-     V.-C.  W. 
daughter,  Mary  Bailey  Millard^  1866 

At  the  death  of  the  testatrix  (in  September,  1864),  she  was  the  Millard 
registered  proprietor  of  seventy-four  shares,  consisting  of  thirty-  Baujet. 
seyen  original,  and  thirty-seven  new  shares,  in  the  Epsom  dt  EiceU 
Gtxs  Company,  bequeathed  to  her  by  the  will  of  her  husband,  Johi 
Bailey,  It  appeared  that  John  Bailey  deceased  had  purchased  thirty- 
fleven  original  shares  in  the  company,  which  stood  on  the  register 
under  various  numbers  between  16  and  282.  Certain  works  having 
been  executed  by  the  directors  between  1851  and  1859,  it  became 
necessary  to  borrow  money,  which  was  repaid  by  instalments  out 
of  the  fund  which  would  have  been  otherwise  applicable  for  pay- 
ment of  dividends.  By  way  of  compensation  for  the  loss  of  such 
dividends,  an  arrangement  was  made  under  which  the  directors,  in 
NoTember,  1859,  issued  to  the  proprietors  of  original  shares  a  like 
nnmber  of  new  £25  shares,  each  share  being  taken  as  paid 
np  to  the  extent  of  £15.  John  Bailey  being  at  that  time  the 
registered  proprietor  of  thirty-seven  original  shares,  received  in 
lespect  of  them  an  allotment  of  thirty-seven  new  shares,  numbered 
301-337,  inclusive. 

The  question  in  the  suit,  which  was  instituted  by  Mary  Bailey 
MiRard,  goddaughter  of  the  testatrix,  was  whether,  under  the 
bequest  to  her  of  "  the  remaining  shares,"  she  was  entitled  to 
forty-one  single  or  to  four  double  shares  only ;  the  contention  on 
behalf  of  the  Defendants,  the  specific  legatees,  being  that  the 
shares,  original  and  new,  were  always  treated  by  the  testatrix 
and  by  her  husband  as  forming  thirty-seven  double  shares,  of 
which  thirty-three  were  specifically  bequeathed,  leaving  four  for 
the  Plaintiff  as  legatee  of  the  remainder. 

In  support  of  this  contention,  evidence  was  given  by  the  secre- 
tary of  the  Epsom  &  EweU  Gas  Company ,  as  to  the  creation  and 
mode  of  dealing  with  the  new  shares.  -He  stated  that,  on  the  pro- 
posal by  the  company  to  issue  new  shares,  by  way  of  bonus  to  the 
holders  of  original  shares,  to  compensate  them  for  deductions 
made  in  previous  dividends,  it  was  at  first  intended  to  convert  the 
original  shares  into  £50  shares.  The  majority  of  the  shareholders, 
however,  considered  that  it  would  be  more  convenient  to  have  two 
shares  of  £25  each,  and  accordingly  it  was  resolved  to  allot,  by 


380  EQUITY  CASES.  [L.It. 

V.-c.  W.     way  of  bonus  to  the  several  shareholders,  one  share  of  £25  (taken 
186G        as  paid  up  to  the  extent  of  £15),  in  respect  of  every  original  share. 
MiLLAnD     0^^  the  18th  of  November,  1859,  the  new  shares  were  issued,  and 
Bailey,      thirty-seven  of  them,  numbered  301 — 337,  were  allotted  to  Job 
—         Bailey^  in  respect  of  his  original  shares,  which  were  numbered 
16—35,  139—143,  190,  191,  198,  199,  225,  226,  231,  278-281 
The  secretary  proceeded  to  state,  that  after  this  allotment,  the 
shareholders  (with  one  exception)   invariably  treated  and  con- 
sidered each  original  and  new  share  as  one  share  of  £40,  and  on 
receiving  dividends,  gave  one  receipt  only  for  the  dividend  paid 
to  them,  as  if  the  shares  had  formed  one  share  ectch  of  £40.    In 
June,  1862,  when  the  testatrix  called  on  the  witness  to  receive 
her  dividends,  the  following  conversation  took  place  : — 

Mrs.  Bailey, — "  I  have  thirty-seven  shares,  have  I  not  T 
Secretary » — "  Yes ;   but  you  must  remember,  there  have  been 

some  new  shares  added  to  them." 

Mrs.  Bailey, — "  Yes,  I  know ;  they  are  double  shares ;  but  as 

my  late  husband  always  called  or  considered  them  as  thirty-seven 

shares,  I  shall  continue  to  do  the  same." 

After  deposing  that  a  similar  conversation  took  place  in  June, 
1864,  the  secretary  proceeded  to  mention  that  Chandlery  one  of  the 
shareholders,  had  sold  his  new  shares  separate  an<l  distinct  from 
his  original  shares ;  but  that  that  was  the  only  instance  of  a  deal- 
ing with  the  new  separately  from  the  original  shares. 

The  medical  attendant  who  had  prepared  Mrs.  Baileys  wiU,  also 
gave  evidence  of  conversations  with  the  testatrix  and  with  tlie 
secretary,  from  which  he  derived  the  impression  that  the  shares, 
original  and  new,  constituted  one  share  of  the  nominal  value  of 
£40,  and  that  this  was  the  idea  of  the  testatrix  in  dealing  witli 
the  shares  by  her  will. 

Mr.  Prendergasty  for  the  Plaintiff,  contended  that  the  gift  was 
of  the  whole  number  of  shares  possessed  by  the  testatrix,  which, 
according  to  the  register,  and  the  ordinary  meaning  of  the  words, 
consisted  of  seventy-four  single,  and  not  of  thirty-seven  double, 
shares;  and  that  the  specific  legatees  could  not  select  all  the 
original  paid-up  shares,  so  as  to  leave  the  Plaintiff,  as  residuary 
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legatee,  all  the  new  shares  and  only  four  of  the  original  shores  (1)  ^  V.-G  W. 
Jacques  v.  Chambers  (2).    The  case  was  not  one  in  which  parol        18GG 

evidence,  for  the  purpose  of  explaining  the  words  of  the  will,  was  millard 
admissible. 


r. 
Bailey. 


Mr.  FischeVy  for  the  specific  legatees,  contended  that  the  Court 
was  entitled  to  look  at  the  evidence  which  was  tendered  as  to  the 
statement  made  by  the  testatrix  herself,  that  she  should,  as  her 
husband  had  done,  continue  to  treat  the  shares  as  double  shares, 
for  the  purpose  of  explaining  the  doubt  which  arose  upon  the  will. 
The  case  fell  within  the  rule  laid  down  by  Chief  Justice  Tindcdy  in 
Sitore  V.  Wilson  (3),  that  where  "  the  words,  besides  their  general 
common  meaning,  have  acquired,  by  custom  or  otherwise,  a  well- 
known  peculiar  idiomatic  meaning,**  evidence  would  be  admitted 
to  expound  the  real  meaning  of  the  language  used :  Smith  v.  WU- 
m  (4) ;  Richardson  v.  Watson  (5) ;  MiUer  v.  Travers  (6) ;  Clayton 
T.  G^regson  (7) ;  Knight  v.  Knight  (8). 

Mr.  Prendergast,  in  reply,  referred  to  Brawn  v.  Selwin  (9)  and 
Jhe  v.  The  Earl  of  Jersey  (10). 

Sm  W.  Page  Wood,  V.C  :— 

The  words  of  the  testatrix's  will  are  plain  enough  in  themselves, 
lut  it  appears  that  she  had  thirty-seven  original  and  thirty-seven 
new  shares,  and  the  question  is  whether  the  thirty-three  shares 
an;  to  be  treated  as  double  shares  (on  the  assumption  that  each 
original  and  new  share  form  together  one  share  of  £40),  or  whether 
they  are  each  to  be  taken  as  single  shares,  so  that  she  would  have 
had  seventy-four  to  dispose  of.  Evidence  has  been  given  by  the 
secretary  as  to  the  way  in  which  these  new  shares  were  created, 
aud  he  has  deposed  to  a  conversation  with  the  testatrix  in  which 
fihe  said,  **  As  my  late  husband  always  considered  them  as  thirty- 
{^ven  shares,  I  shall  continue  to  do  the  same."  However  much 
one  may  regret  the  result,  I  cannot  treat  the  description  of  these 

(1)  Digest,  lib.  xxx.  tit.  1.  cap.  37.  (6)  8  Bing.  244. 

(2)  2  CoU.  435.  (7)  5  A.  &  E.  302. 

(3)  9  CI.  &  P.  545,  566.  (8)  2  Giff.  616 ;  1  Jar.  Wills,  386, 

(4)  3  B.  &  Ad.  728.  &c. 

(5)  4  B.  &  Ad.  787 ;  1  Nev.  &  M.         (9)  Cas.  t.  Tal.  240. 
507.  (10)  1  B.  &  A.  5:0. 
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V.-c.  w.      shares  in  the  will  as  being  of  double  and  not  of  single  shares. 

1866        The  authorities  shew  that  in  particular  counties  there  may  be  pai- 

MiLLARD     ticular  denominations  used  for  measures  of  land  or  other  things, 

Bailey       ^^  universal  application  in  the  district,  and  that  parol  evidence 

is  admissible  for  the  purpose  of  explaining  the  custom  of  the 

district  or  of  the  usage  of  the  particular  class  of  persons  to  whom 
the  testator  belonged.  But  where,  as  in  this  case,  these  new  shares 
appeared  on  the  register  in  difiTerent  numbers  from  the  original 
shares,  and  one,  at  least,  of  the  holders  had  dealt  with  them 
separately  from  his  original  shares,  I  cannot  hold  that  there  is  any 
e^adence  admissible  to  shew  that  the  shares  were  treated  by  all 
holders  as  double  shares.  I  must  take  things  to  be  as  I  find  them, 
and  I  cannot  allow  particular  expressions,  said  to  have  been  used 
by  this  testatrix,  to  prevail  where  they  are  not  the  general 
language  universally  applicable  to  the  particular  subject-matter. 
As  to  some  of  the  shares  being  paid  up  in  full  and  some  not,  the 
decision  of  Vice-Chancellor  KnigM  Bruce  in  Jacqiies  v.  Chaniben 
applies,  and  the  specific  legatees  are  entitled  to  the  original  paid- 
up  shares  in  exclusion  of  the  new  shares.  There  must  be  a  de- 
claration that  the  several  specific  legatees  in  the  testatrix's  will 
mentioned,  took  the  respective  numbers  of  shares  in  the  I^m  & 
IkoeR  Oas  Company,  given  to  them  by  the  said  will  as  single  paid- 
up  shares  in  the  said  company,  excluding  the  additional  shares 
allotted  to  the  testatrix's  husband  in  respect  of  his  original  shares, 
and  that  the  residue  passed  to  the  Plaintiff. 

Solicitor  for  the  Plaintiff  and  Defendants :  Mr.  G.  White. 


Jan.  11.  22. 
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CAMPBELL  V.  CAMPBELL.  v.-aw. 

1866 
PortioM — Sat  isf actum. 

By  a  settlement  made  in  the  Scotch  form  upon  the  marriage  of  his  daughter 
with  a  domiciled  Scotsman,  A,  a  domiciled  Englishman,  covenanted  to  jxiy 
thti  trustees  £4000  as  a  provision  for  the  benefit  of  his  daughter  and  her 
hasband  and  the  younger  children  of  the  marriage.  The  £4000  was  not 
paid  by  A,  during  his  lifetime ;  but  by  his  will  made  after  the  death  of  his 
daughter,  A.  gave  £16,000  between  the  younger  children  of  the  marriage  : — 

Held^  that  the  will  being  an  English  disposition,  the  English  doctrine  of 
presumption  against  double  portions  was  applicable,  and  that  the  provisions 
made  by  the  testator^s  will  in  favour  of  his  grandchildren  operated  as  a  satis- 
Action  of  the  provisions  made  for  them  by  the  settlement. 

iHIS  was  a  snit  for  the  administration  of  the  estate  of  the 
late  Dr.  Eume  (a  domiciled  Englishman),  by  the  trustees  and 
executors  of  his  will,  and  raised  the  question  whether  certain 
legacies  given  by  the  testator's  will  to  the  younger  children  of 
his  daughter  operated  as  a  satisfiaction  of  an  obligation  by  the 
testator,  contained  in  his  daughter's  settlement  or  marriage  con- 
tract to  pay  to  the  trustees  therein  named  £4000,  as  a  provision 
for  his  daughter  and  her  husband  and  the  younger  children  of  the 
marriage. 

By  the  settlement  or  contract  of  marriage,  which  was  made 
according  to  the  forms  of  the  law  of  Scotland,  and  was  executerl 
at  Cheltenham  on  the  12th  of  February,  1834,  the  testator  John 
Bc/)eTt  Hume,  for  the  causes  and  in  consideration  of  the  provisions 
in  the  marriage  contract  settled  on  his  daughter  and  on  the 
children  of  the  intended  nxarriage,  by  Arehibald  CampbeU,  the 
intended  husband  (a  domiciled  Scotsman),  "  thereby  bound  him- 
self his  heirs,  executors,  &c.,  inmiediately  after  the  solenmisation 
of  the  marriage,  to  pay  as  a  provision  for  his  daughter "  to  the 
trustees  therein  named  £4000,  which  sum  was  to  be  held  "  for  the 
liferent  use  allenarly  of  the  saiii  John  Robert  Hume,  during  all  the 
<Iay8  of  his  life;"  and  after  his  death  the  same  was  to  be  held  "  for 
the  liferent  use  of  the  said  Archibald  CampheU  and  Elizabeth  Hume 
a-nd  the  survivor  of  them,"  and  at  the  death  of  the  last  survivor  of 
them,  the  fee  or  property  of  the  said  sum  was  to  be  divided  amongst 
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V.-C.  W.     such  of  the  children  of  the  intended  marriage  as  shonld  not  be  an 

18C6       eldest  son,  according  to  the  appointment  of  the  husband,  or  foiling 

Campuell    his  appointment  of  the  wife,  and  faih'ng  such  appointment  by  either 

Camtoelu    ^^  *^®  parents,  equally  among  the  said  children.    Failing  children 

of  the  marriage  the  principal  was  to  be  paid  to  the  husband,  his  heirs 

and  assigns  whomsoeyer.  It  \\^  also  declared  that  '^  the  provision 
before  written,  conceived  in  favour  of  the  then  intended  marrij^," 
should  be  ^  in  full  satisfaction  of  all  bairns'  part  of  gear,  legitim 
portion,  natural  executry,  and  everything  else  they  could  ask  and 
claim  by  and  through  the  decease  of  their  father  and  mother." 
The  marriage  took  place,  and  Mrs.  CampbeU  died  in  1847,  in  her 
father's  lifetime,  leaving  two  sons  and  three  daughters.  The  £4000 
was  not  paid  by  the  testator  during  his  lifetime,  and,  as  the  bill 
alleged,  was  by  the  law  of  Scotland  now  chargeable  as  a  debt  u\m 
his  estate. 

By  his  will,  dated  the  21st  of  February,.  1857,  Dr.  Hum  L^ 
queathed  all  his  personal  estate  upon  trust  to  raise  and  pay  the 
follo^nng  legacies:  viz.,  £5000  to  each  of  his  granddaughters, 
and  £6000  to  his  grandson,  Robert  Hunie  Campbell  (the  younger 
son  of  the  marriage).  The  trustees  were  directed  to  standi 
possessed  of  such  legacies  or  sums  of  money  (which  were  to  fe 
invested  in  English  funds)  and  of  the  interest,  in  trust  for  the 
said  grandchildren,  with  powers  of  maintenance  and  advancement 
In  case  any  of  such  grandchildren  should  die  under  twenty-one 
years,  the  legacy  or  moneys  of  him,  &c.,  so  dying  to  belong  to  his 
issue,  if  any,  and  if  no  such  issue,  to  such  of  the  grandchil  Iren 
as  should  live  to  attain  twenty-one.  After  some  further  bequests 
of  specific  chattels,  the  will  contained  a  residuary  gift  in  favour 
of  testator's  grandson,  Archibald  Neil  CarnpbeUy  the  elder  son  of 
the  marriage. 

The  question  argued  was,  whether  the  gifts  contained  in  Dr. 
Hume's  will,  in  favour  of  the  younger  children  of  the  marriaire, 
operate!  as  a  satisfaction  of  the  testator's  contract  to  pay  £4000 
as  a  provision  for  his  daughter  and  her  husband  and  their  younger 
children. 

Evidence  was  tendered  for  the  purjx)8e  of  shewing  an  intention 
on  the  p.irt  of  the  testator  to  give  the  younger  children  theso 
legacies  in  satisfaction  and  discharge  of  the  £4000,  and  a  draft 
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will  of  1851  was  produced,  which  contained  a  declaration  th^t  the     V.-o.  W. 
several  legacies  (of  much  the  same  amount  as  those  contained  in        1866 
the  executed  will),  given  to  the  children,  should  be  taken  in  Lieu    Cauvhell 
of,  and  be  deemed  to  be  in  full  satisfaction  and  discharge  of,  iJl    c^Ij^ll. 

moneys  by  him  coyenanted  or  agreed  to  be  paid  unto  them  by  the       

marriage  contract  of  1834.  Conversations  by  the  testator  with  his 
son-in-law  ArehAald  Campbell  to  the  same  effect  were  also  de2X)sed 
to.  An  opinion  had  been  given  by  two  Scottish  advocates,  which 
1*^  submitted  to  the  Court,  to  the  effect  that,  according  to  the  law 
of  Scotland  the  doctrine  of  presumption  against  double  portions 
did  not  exist,  and  that  the  obligation  to  pay  £4000  constituted  a 
debt  against  the  testator's  estate,  which  would  not  be  satisfied  by 
legacies  to  the  persons  claiming  as  creditors  ;  but  that  as  the  tes- 
tato;,  was  a  domiciled  Englishman,  the  case  must  be  viewed  as  if 
the  whole  transaction  had  taken  place  in  England,  and  be  governed 
by  English  law. 

Mr.  Boyd  Kinnear,  for  the  Plaintiffs,  the  trustees  of  the  will : — 

Mr.  Peniber  (ULtJBoU,  Q.C.,  with  him),  for  the  eldest  son  of  the 
marriage,  contended  that  the  legacies  operated  as  a  satisfaction  of 
the  portions  provided  by  the  marriage  contract.  The  circumstance 
that  the  testator  had  taken  the  father  into  his  counsel,  and  had  on 
several  occasions  stated  that  he  intended  to  provide  for  the  chil- 
dren was  sufficient  to  shew  that  the  testator  placed  himself  in  loco 
fareniis  to  them  and  intended  to  provide  portions  for  them : 
P(m/s  V.  Lord^  Mansfield  (1).  Assuming  that  the  testator  had 
placed  himself  in  loco  parentis,  then  the  presumption  arose  that 
satisfaction,  and  not  a  double  portion,  was  intended ;  and  the  differ- 
ences in  the  amount  of  the  portions  were  not  sufficient  to  rebut 
this  presumption :  Coventry  v.  Chichester  (2).  But  if  the  testator 
did  not  stand  in  loco  parentis  to  these  children,  then  the  children 
were  in  the  position  of  creditors  of  the  testator,  and  subject  to  the 
presumption  that,  when  a  debtor  bequeaths  to  his  creditor  a  legacy 
of  equal  or  greater  amount  than  the  debt,  the  legacy  was  intended 
ty  the  testator  as  a  satisfaction  of  the  debt :  Chancey's  Case  (3) ; 
Waihen  v.  Smi£h  (4).    Nor  was  this  presumption  rebutted  even 

(1)  3  My.  &  Cr.  359.  (3)  1  P.  Wms.  408 ;  2  Tu.  L.C.  318. 

(2)  2  D.  J.  &  S.  336.  (4)  4  Madd.  325. 

Voul.  2  C  2 
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V.-C.  W,     where  the  creditor  was  the  child  of  the  debtor:  William  or^ 
1866        Executors,  1167. 

Campbell        jfr.  Q^  jj£  Giffard,  Q.C.,  and  Mr.  Raidinson,  for  the  younger 

Campbell,     children : — 

Both  the  legacies  and  the  provision  contained  in  the  mar- 
riage contract  are  payable.  If  there  is  any  difference  in  the 
mode  in  which  the  two  sums  are  payable,  or  in  the  limitations  of 
the  will  and  the  settlement,  then  the  presumption  of  satisfaction 
will  be  rebutted.  Here  the  differences  are  substantial,  the  amount 
given  is  very  different,  and  the  settlement  is  expressed  to  be  a  pro- 
vision for  the  testator's  daughter  in  the  first  instance,  while  the 
will  which  is  made  after  her  death  is  a  provision  for  the  children 
exclusively.  To  constitute  a  portion  it  is  essential  that  the  gift 
should  proceed  from  a  parent,  or  some  one  in  that  position;  but 
here  there  is  no  suflScient  evidence  that  the  testator  placed  him- 
self in  loco  parentis  to  these  children,  who  were  being  maintained 
by  their  father,  a  gentleman  of  ample  means,  and  none  of  those  cir- 
cumstances are  here  to  be  found  which  were  relied  upon  by  Lord 
Coitenham  in  Fym  v.  Lockyer  (1) ;  Parsons  v.  Fders  (2).  If  the 
children  are  to  be  treated  as  creditors,  then  a  J(yrtiori  the  diffe- 
rences are  sufficient  to  rebut  the  presumption  that  the  l^aoies 
were  given  in  satisfaction  of  the  debt:  Earl  of  Dwham  v. 
Wharton  (3). 

Mr.  A.  Q.  Langhy,  for  other  parties. 

^,    Mr.  Pember,  in  reply. 


Jan.  22.    Sib  W.  Page  Wood,  V.C.  :-— 

This  case  involves'a  short  point  arising  upon  the  will  of  the  late 
Dr.  Hume,  who  bequeathed  legacies  of  considerable  amount  to  each 
of  his  grandchildren,  the  younger  children  of  his  daughter,  he 
having  in  his  lifetime  settled,  by  an  instrument  in  the  Scottish 
form,  £4000,  a  sum  less  than  the  provisions  made  by  his  iriU? 
upon  his  daughter  for  life,  and  after  the  death  of  the  survivor  oi 
herself  and  her  husband,  upon  certain  trusts  for  the  benefit  of  her 

(1)  5  My.  &  Cr.  48.  (2)  11  Jur.  (X.  S.)  150. 

(3)  3  CL  &  F.  140. 
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yoanger  children,  as  declared  in  that  Scottish  instrument.    The     V.-C.W. 
question  is,  whether  the  provisions  made  by  the  will  are  to  be        1866 
taken  in  satis£Eiction  of  the  provision  made  by  the  settlement.    Campbell 
According  to  the  opinion  of  the  Scottish  advocates,  it  would  seem    qauvbell. 

that  by  the  Scotch  law  the  legacies  would  not  be  a  satisfaction  of        

the  gift  by  the  settlement ;  but  that  opinion  is  delivered  without 
reference  to  the  English  doctrine  of  presumption  against  double 
portions. 

It  has  been  contended  further,  that,  the  settlement  being 
before  the  date  of  the  will,  the  legacies  are  not  to  be  held  a 
satisfaction  of  the  daughter's  portion,  even  admitting  the  maxim 
of  English  jurisprudence  as  to  presumption  against  double  por- 
tions, because  this  testator  did  not  place  himself  in  loco  parentis 
towards  the  children  of  his  daughter. 

Kippen  v.  Darky  (1)  is  an  authority  to  shew  that  the  pre-' 
snmption  against  double  portions  established  in  England  does 
to  exist  in  the  law  of  Scotland,  Kegarding  the  claim  under 
the  settlement  as  a  debt,  I  think  that  it  could  not  be  held 
to  have  been  satisfied  by  the  gift  contained  in  the  will,  from 
the  different  character*  of  the  provisions  by  which  that  gift 
is  accompanied.  With  regard  to  portions,  after  the  case  of 
Thynrie  v.  The  Earl  of  Olenffall{2),  it  is  impossible  to  hold  that 
the  difference  is  such  as  would  prevent  the  gifts  by  will  from 
operating  as  a  satisfaction  of  the  portions,  in  c€U3e  the  doctrine  of 
English  law  has  application.  The  Scottish  advocates  are  of 
opinion — and,  indeed,  I  think  everyone  must  be  of  opinion — ^that 
the  whole  will  must  be  construed  in  the  same  manner  as  the  will 
of  any  English  testator.  That  being  so,  and  the  question  of  in- 
tention, arising,  it  appears  to  me  that  I  must  hold  the  intention 
to  be- that  which  would  be  imputed  to  any  other  English  testator 
snaking  provision  for  his  children,  and  that  he  did  not  intend  by 
his  will  to  make  a  second  provision  for  those  for  whom  he  had 
already  provided  by  another  instrument.  Upon  the  question 
whether  the  testator  has  placed  himself  in  loco  parentis  to  these 
grandchildren,  the  case  is  a  great  deal  stronger  than  Powys  v.  Lord 
ilansfidd  (3).  That  was  the  case  of  an  uncle  making  provision  for 
Ms  brother's  children,  who  were  living  imder  their  father's  roof, 

(1)  3  Macq.  H.  L.  203.  (2)  2  H.  L.  C.  131.         (3)  3  My.  &  Cr.  359. 

2  (72  2 
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V.-C.  W.  but  for  whom  the  uncle  had  expressed  an  intention  to  provide, 
isn.j       and  in  some  instances  made  provisions  in  the  character  of  portions. 

CAyvr.KLL  Here  there  was  not  only  the  expressed  intention,  but  the  actual 
fact,  that  the  instrument  by  which  provisions  were  made  for  the 
grandchildren  was  a  settlement  for  the  benefit  of  the  testators 
daughter  and  her  children.  It  appears  to  me,  therefore,  that  I 
must  hold  the  provisions  contained  in  the  will  to  have  been  in- 
tended, and  to  oi)erate,  as  a  satisfaction  of  the  provisions  made  for 
the  younger  children  of  the  testator's  daughter  by  the  settlement 
of  1834. 

Solicitors :  Messrs.  E.  <&  F.  Bannister  &  Fache. 


V.-O.  W. 
1865  BOVILL  V.  CllATE. 

Dee.  14, 19  Injunctiim— Patent—Laches. 

Where  an  interlocutory  injunction  to  restrain  infringement  of  a  patent  vis 
moved  for  in  a  suit  in  .which  the  bill  was  filed  in  July,  and  it  appeared  that 
the  Plaintiff  wrote  complaining  of  the  infringement  in  the  preceding  November, 
and  knew  of  the  Defendant's  proceedings  in  the  previous  Augii^it,  the  in- 
junction was  refused  on  the  ground  of  deUy. 

Observations  on  the  course  to  be  pursued  by  a  patentee  seeking  a  rumeiljr 
against  numerous  persons  who  are  all  alleged  to  be  infringing  the  patent  &i 
the  same  time. 

IHIS  was  a  motion  gn  behalf  of  the  Plaintiff,  George  Hinion 
BoviUy  for  an  injunction  to  restrain  the  Defendant,  Augustus  Crate. 
for  the  residue  of  a  term  of  five  years  from  the  Sth  of  June,  18ti3, 
from  using  an  invention  and  improvements  for  which  a  patent  had 
been  granted  to  the  Plaintiff  in  1849,  and  renewed  in  1863. 

The  subject  of  the  patent  was  an  improved  method  of  grinding 
com.  The  bill  was  filed  in  July,  1865,  and  the  Defendant^  by  his 
answer,  denied  the  validity  of  the  patent  on  the  ground  of  want  of 
novelty,  and  also  denied  infringement 

The  Plaintiff  in  his  affidavit  in  support  of  the  motion  said  that 
the  validity  of  his  patent  had  been  established  in  munerous  actions 
and  suits  which  he  described,  and  that  his  application  in  1863,  for 
prolongation  of  the  patent,  was  opposed  by  a  combination  of 
millers,  sixteen  caveats  having  been  entered  against  the  Petition, 


V. 

CnATt 
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upon  which — except  two — ^the  parties  appeared,  and  evidence  was     V.-C.  W. 
entered  into  on  their  behalf.      Also  that  "several   millers  and        isos 
other  persons,  including  the  Defendant,  had  formed  themselves      bovjTl 
into  an  association  or  combination  "  for  the  purpose  of  using  his 
invention,  and   of  opposing  his   letters   patent,  and  preventing 
persons  from  taking  licenses ;  and  that  they  had  issued  circulars 
and  reports  to  the  Defendant  and  other  millers,  indicating  modes 
by  which,  as  they  alleged,  certain  processes  might  be  used  in  mills 
without  inMnging  the   patent,  and   requesting  such  persons  to 
apply  to  Mr.  CoHinSy  as  the  secretary  of  the  association,  and  to 
Messrs.  Sale  &  Co.,  of  Mancherier,  the  solicitors,  for  information  and 
assistance.    Further,  that  the  documents  issued  by  the  association 
clearly  shewed  that  the  processes  recommended  by  them  to  be 
used  were  an  infringement ;  and  that  the  Defendant,  as  Plaintiff 
believed,  was  defending  this  suit  at  the  instance  and  under  some 
indemnity  from  the  association,  or  some  of  its  members. 

The  Defendant,  by  his  affidavit  in  reply,  admitted  that  he  was  a 
member  of  an  association  of  millers  originally  formed  in  September, 
1864,  in  the  neighbourhood  of  Manchester,  who  issued  a  circular 
which  he  set  forth.  It  was  headed  "  BovUTs  Patent,"  and  stated 
that  a  number  of  persons  having  a  common  interest  in  shewing 
the  invalidity  of  Mr.  BovUTa  claim,  had,  with  a  view  as  far  as 
possible  to  save  the  expense  of  various  actions  at  law,  entered  into 
an  agreement  to  jointly  defend  any  action  which  might  bo  brought 
against  any  one  of  their  number,  each  person  or  firm  contributing 
towards  the  expenses  in  proportion  to  the  number  of  pairs  of 
stones  to  which  the  process  was  applied.  The  Defendant  also 
admitted  that  the  association  had,  through  its  secretary,  agreed  to 
pay  any  costs  incurred  in  defending  the  suit,  and  that  he  had 
paid  the  association  £32  in  several  calls. 

Sir  H,  Cairns,  Q.C.,  Mr.  Bruce,  and  Mr.  Theodore  Aston,  for  the 

Plaintiff. 

^.  BoUy  Q.C.,  Mr.  LitOe,  and  Mr.  W.  N.  Lawson,  for  the  Defen- 
dant:— 

It  is  not  questioned  that  where  a  patent  has  been  once  fidrly 
established,  and  there  is  a  clear  case  of  infringement,  the  Court 
^,  even  before  the  hearing,  grant  an  interlocutory  injunction^: 
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y.-G.  w.     Davenport  y.  Jepson  (1).    But  in  this  case  the  patentee  has  shifted 
1865       the  ground  upon  which  he  established  his  claim  in  the  former 
BoMLL      litigations  in  which  he  was  successful.    Having  formerly  succeeded 
Crate.      ^  sustaining  a  patent  for  a  combination  of  two  processes,  he  now 
seeks  relief  against  the  infringement  of  one  only  of  those  pro- 
cesses.   [This  part  of  the  case  was  argued  at  length.] 

The  Plaintiff  knew  of  the  Defendant's  proceedings  in  July  or 
August,  1864,  and  wrote  to  him  on  the  9th  of  November,  stating 
that  he  had  ascertained  that  the  Defendant  had  been  infringing 
the  patent  for  a  year  and  ten  months  previously.  A  correspondence 
ensued;  and  after  that  period  of  delay  and  amount  of  negotia- 
tion, it  is  out  of  the  question  for  the  Plaintiff  now  to  apply  for  a 
summary  and  speedy  remedy. 

The  Yice-Ghancellob  asked  how  it  was  possible,  after  that 
correspondence,  to  ask  for  an  interlocutory  order  ? 

Mr.  Bruce  said  it  was  impossible  for  the  Plaintiff  to  proceed  at 
once  against  every  one  who  was  infringing.  The  parties  to  the 
agreement  for  a  combination  were  no  less  than  eighty-nine  ten 
days  ago,  and  they  might  be  more  numerous  now.  Was  the 
Plaintiff  at  once  to  file  eighty-nine  bills  against  these  persons? 
After  the  observations  that  had  been  made  in  FoosweHy.  Webster  (2) 
it  was  very  difficult  for  a  patentee  to  know  how  he  was  to  proceed 
M'hen  his  patent  was  being  invaded  by  a  great  number  of  infiingers 
at  the  same  time. 


Sib  W.  Page  Wood,  V.C.  :— 

There  is  some  difficulty,  no  doubt,  but  the  case  stands  thus. 
The  Plaintiff  selects  his  man  in  November  of  last  year ;  he  enters 
into  correspondence,  and  tells  him  he  will  proceed  immediately  if 
he  does  not  accede  to  the  Plaintiffs  views.  Then,  though  the 
parties  may  be  as  numerous  as  has  been  suggested,  the  difficulty 
is  this — that  if  a  patentee  lies  by,  allowing  a  person  during  that 
time  to  continue  doing  that  M'hich  he  says  is  an  infringement  of 
his  patent,  the  observation  arises  which  was  made  by  the  learned 
Judge  in  Bridaon  v.  Beneeke,  that  if  the  Plaintiff  had  only  pro- 
(1)  1  N.  R.  173.  (2)  3  N.  R  103, 180. 
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ceeded  as  he  said  he  would,  the  cause  would  now  be  at  the  hearing,      V.-G.  W« 
instead  of  at  the  interlocutory  stage ;  and,  instead  of  having  to       1865 
consider  questions  of  convenience  or  inconvenience,  and  the  pro-      Bo^rax 
priety  or  impropriety  of  proceeding  on  an  interiocutory  appUca-      oaATE. 

tion,  the  Court  would  have  the  opportunity  of  forming  a  decided        

new  of  the  case,  and  concluding  the  right. 

I  do  not  think  the  Plaintiff  is  put  in  so  great  a  difficulty  as  he 
allies  with  reference  to  filing  bills.  That  the  Plaintiff  should 
desire  to  obtain  an  interlocutory  injunction,  I  can  easily  under- 
stand, because,  by  taking  this  course,  he  has  a  very  reasonable 
mode  of  compensating  himself  by  way  of  royalty,  but  his  object 
vill  be  attained  by  having  an  account  kept,  always  supposing  the 
Defendant  to  be  honest.  And  as  to  the  other  difficulty  which  the 
Plaintiff  suggests,  it  seems  to  me  there  is  a  way  of  avoiding  it. 

Every  patentee  is  subjected  to  difficulties  of  a  very  serious  cha- 
racter in  all  the  litigations  he  carries  on ;  but  it  appears  to  me 
instead  of  filing  many  bills — and  I  see  something  of  the  kind  was 
said  in  FoxweU  v.  Wdsier  (1) — he  might  take  this  course :  After 
getting  information  of  case  after  case  of  infringement,  he  might 
select  that  which  he  thought  the  best  in  order  to  try  the  question 
feirly,  and  proceed  in  that  case  to  obtain  his  interlocutory  injunc- 
tion. He  might  write  at  the  same  time  to  all  the  others  who  were 
in  dmUi  casu,  and  say  to  them :  "  Are  you  willing  to  take  this  as 
a  notice  to  you  that  the  present  case  is  to  determine  yours? 
Otherwise^  I  shall  proceed  against  you  by  way  of  interlocutory  in- 
junction; and-  if  you  will  not  object  on  the  ground  of  delay,  I  do 
not  mean  to  file  bills  against  all  of  you  at  once.  Am  I  to  under- 
staiii  that  you  make  no  objection  of  that  kind  ?  If  you  do  not 
object,  I  shall  file  a  bill  against  only  one  of  you."  I  do  not  think 
any  Court  could  complain  of  a  patentee  for  taking  the  course  I  am 
sQggesting.  That  is  one  way  in  which  the  difficulty  might  be 
avoided. 

On  the  other  hand,  it  is  very  important  to  the  practice  of  the 
Court,  not  to  have  it  cited  as  authority  hereafter,  that  the  CJourt  will 
grant  such  relief  as  is  here  asked,  upon  an  application  made  in 
Jnly,  1865,  when  it  ^  informed  that  the  Plaintiff  certainly,  as 
early  as  in  August,  1864,  and,  probably  in  July,  1864,  knew  what 
lie  knows  now  of  the  Defendant  s  proceedings.    Knowing  every- 
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V.-C.  \y.     thing  in  August,  18G4,  he  enters  into  communication  with  the 

1865       proposed  Defendant  in  November,  1864,  and  is  told  by  him  exactly 

BoTiLf.      what  he  is  doing,  and  that  within  a  fortnight  after  his  applying 

€bat»;      ^o  1^™-    He  does  not  take  any  further  step  until  the  month  of 

January,  when  he  writes,  and  receiving  no  answer,  he  again  writes 

in  April,  and  says,  "  I  shall  file  a  bill  if  you  do  not  answer  withm 

a  week,"  to  which  the  solicitor  replies  that  he  will  accept  service. 

He  then  does  not  file  a  bill  until  July.    In  that  state  of  things 

it  would  be  contrary  to  all  that  this  Court  is  in  the  habit  of  doing 

if  I  were  to  grant  an  interlocutory  injunction. 

It  is  solely  upon  that  ground  that  I  decline  to  make  the  order  in 
this  interlocutory  stage.  Of  course  the  Defendant  must  keep  an 
account,  and  the  costs  will  be  costs  in  the  cause. 

Solicitors  for  the  Plaintiff :  Messrs.  Harrison^  Beal,  £  Harmon, 
Solicitors  for  the  Defendant :  Messrs.  Beed  dt  Phelps. 


Jan,  11. 


V.-C.  w.  BABES  V.  FEWKES. 

}^^  A2)peal — Practice — Stay  tf  Execution. 


Where  a  Plaintiff  had  obtained  a  decree,  ordering  him  to  be  let  into  posses- 
sion of  real  estate ;  on  motion  by  the  Defendant,  who  was  about  to  appeal,  the 
Plaintiff  declining  to  give  security  to  refund  the  rents  in  the  event  of  the 
decree  being  reversed,  execution  of  the  decree  was  ordered  to  be  stay&l  till 
further  order ;  the  Defendant  giving  security  for  what  should  be  found  dne 
from  him  in  respect  of  past  rents :  the  future  rents  to  be  paid  into  Courts  with 
liberty  to  the  Plaintiff  to  apply  in  Chambers  as  to  maintenance,  and  for 
costs  of  the  appeal. 

Jl>Y  a  decree  in  this  suit,  dated  the  5th  of  July  last,  it  \*^ 
declared  that,  according  to  the  true  construction  of  the  will  of  the 
testator  in  the  cause,  the  Defendant,  Thomas  Fewkes  (who  was  the 
executor  of  the  will),  was  a  trustee  of  the  testator's  real  estate  for 
the  Plaintiff,  Walter  Barrs,  as  heir-at-law  of  the  testator;  and, 
amongst  other  things,  it  was  ordered  that  the  Plaintiff  be  let  into 
possession  of  the  same  real  estate.  (The  case  is  reported  on  de- 
murrer, 2  H.  &  M.  60). 

On  the  6th  of  July,  the  Plaintiff's  solicitor  wrote  to  the  Defen- 
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dant's  sob'citors,  suggesting  that  the  Defendant  should  sign  a  notice     V.-C.  W. 
to  the  tenants  to  pay  the  rents  to  the  Plaintiff,  'and  demanding       18C0 
possession  of  a  house  of  which  the  Defendant  and  another  were  in       Bahim 
joint  occupation. 

The  Defendant's  solicitors  said  that  they  could  not  comply  with 
the  request,  and  wrote  again  a  few  days  afterwards,  proposing,  as 
their  clients  had  been  advised  to  appeal  to'  the  House  of  Lords, 
that,  in  the  meantime,  all  moneys  that  had  been  received  by  the 
Defendant  from  the  real  estate,  and  all  future  rents,  should  be 
paid  into  a  bank  in  the  joint  names  of  Plaintiff's  solicitor  and 
others;  and  that  Defendant's  solicitors  should  in  future,  until  the 
appeal,  receive  the  rents,  keeping  an  account,  and  giving  an  un- 
dertaking to  pay  over  the  same  into  the  same  bank. 

On  the  15th  of  August,  Plaintiff's  solicitor  wrote,  saying  he 
could  not  accede  to  the  request ;  and  on  the  18th  a  formal  notice 
vas  served  on  the  tenants  on  behalf  of  the  Plaintiff,  requiring 
them  to  pay  the  rents  to  him. 

It  further  appeared  that  on  the  15th  of  November  the  Defen- 
dant, FewkeSy  sent  letters  to  the  tenants,  applying  for  payAent  of 
the  rents  to  him  ;  and  on  the  22nd  the  Plaintiff  gave  notice  of  a 
motion  for  an  injunction  to  restrain  the  Defendant  from  getting  in 
and  receiving  any  of  the  rents.  This  motion  stood  over  on  the 
Defendant's  undertaking;  and  then,  on  the  30th  of  November, 
the  Defendant  gave  notice  to  move  to  stay  execution,  until  the 
appeal  should  be  determined,  of  that  part  of  the  decree  by  which 
possession  was  ordered  to  be  delivered  up  to  the  Plaintiff.  This 
motion  was  also  ordered  to  stand  over. 

Finally,  on  the  4th  of  January,  the  Plaintiff  gave  notice  to 
move  that  the  Defendant  might  be  ordered,  within  seven  days 
after  service,  and  in  obedience  to  the  above-mentioned  decree,  to 
l^t  the  Plaintiff  into  possession  of  the  real  estate ;  and  that,  for 
that  purpose,  he  might  be  ordered,  within  the  time  aforesaid,  to 
deliver  up  possession  to  the  Plaintiff  of  such  parts  of  the  same  as 
vere  in  his  own  occupation,  and  to  sign  a  direction  to  the  tenants 
to  pay  the  rents  to  the  Plaintiff. 

The  evidence  in  support  of  the  Defendant's  motion  wa«  to  the 
effect  that  the  Plaintiff  was  a  labouring  man,  poor,  and  of  intem- 
perate habits. 
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V.-C.  W.         Mr.  WiOcoek,  Q.C.,  and  Mr.  A.  Smiihy  for  Uie  Plaintiflf  :— 

The  second  motion  has  become  necessary  in  consequence  of  no 


1866 


Babbs       time  having  been  fixed  for  giving  np"  possession.    The  Defendant 
Fewkeb.     has  been  in  possession  eighteen  months ;  of  some  part  of  the  pro- 

perty,  personally ;  and  the  Plaintiff  meanwhile  has  not  reaped  any 

fruits  of  the  decree. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  CraeknaUy  for  the  Defendant:— 

If  the  decree  should  be  reversed,  it  is  to  the  last  degr^  impro- 
bable that  the  Plaintiff  will  ever  refund  any  rents  which  may  be 
paid  to  him  in  the  meantime.  They  cited  The  Mayor,  Jtc^  of 
Qhwsester  v.  Wood  (1)  ;  Lwd  v.  Cdvin  (2) ;  QUks  v.  Danid  (3). 

Mr.  WiMcock  and  Mr.  A.  Smiih,  in  reply  on  the  Plaintiff's  mo- 
tions, and  in  defence  on  the  cross  motion : — 

The  poverty  of  the  Plaintiff  is  a  reason  why  he  should  be 
furnished  with  funds  to  defend  the  appeal.  Whatever  may  be  the 
result,  in  all  probability  the  costs  will  be  ordered  to  come  out  of 
the  estate. 

The  following  cases  were  relied  upon:  WdBmrn  v.  Ifig3by{i)\ 
Huffuenin  v.  Baeeley  (5) ;  Waldo  v.  Caley  (6);  WUlan  v.  TTtSan  (7). 

The  sole  contention  here  is  as  to  income.  No  doubt  the  eorf^ 
of  property  ought  to  be  put  in  medio  pending  an  appeal,  but 
it  is  otherwise  as  to  income.  The  damage  to  the  Plaintiff  by 
withholding  these  rents  will  be  irreparable;  and  the  greater 
wealth  of  the  Defendant  may  cause  an  undue  pressure  to  be  put 
on  the  Plaintiff  to  induce  him  to  submit  to  a  compromise. 

Sir  W.  Page  Wood,  V.C.  :— 

After  the  decision  of  the  Lords  Justices  in  OiUbs  v.  Danid  (8), 
I  think  it  is  impossible  that  I  can  do  otherwise  than  stay  execution 
of  that  part  of  the  decree  which  orders  possession  to  be  given  up, 
upon  terms. 

Of  late  years,  the  Court  has  certainly  from  time  to  time  listened 

(1)  3  Ha.  150  (5)  15  Vee.  180. 

(2)  1  Dr.  &  Sm.  475.  (6)  16  Ves.  212. 

(3)  4  Giff.  41  (n).  (7)  Ih.  215. 

(4)  1  My.  &  E.  61, 84,  &  85  note  (a).  (8)  4  Giff.  41  (n). 
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more  fityoniably  to  applications  of  this  nature  for  the  stay  of  pro-     V.-a  W. 
ceedings  pending  a  Petition  of  appeal,  when  money  has  been        1866 
ordered  to  be  paid,  than  in  earlier  times.     This  it  may  have  done       Barbs 
possibly  on  the  following  ground : — ^In  the  earlier  cases,  such  ap-     pg^J^jg, 

plications  were  frequently  made  merely  for  the  purposes  of  delay ;        

and,  whether  so  or  not,  parties  were  kept  out  of  possession  for  much 
longer  periods,  as  the  Courts  were  then  constituted,  than  they  are 
at  present  Now  that  appeals  are  conducted  with  so  much  greater 
rapidity  than  formerly,  these  applications  have  been  more  fre- 
quently granted.  One  of  the  strongest  cases  that  I  know  is  that 
where  payment  of  costs  has  been  ordered,  and  where  such  pay- 
ment would  lead  to  irreparable  loss,  owing  to  the  strong  improba- 
bility of  its  ever  being  refunded,  in  case  of  the  decree  being 
reyeised. 

The  case  before  me  is  certainly  much  stronger  than  that  before 
tlie  Lords  Justices.  In  that  instance,  the  Defendants  had  been 
ordered  to  pay  the  Plaintiflfs  a  sum  of  700?.  for  costs,  and  there  was 
very  great  doubt  whether  the  Plaintiffs  would  have  refunded  it  if 
the  decree  had  been  reversed.  Their  Lordships  directed  execution 
to  be  stayed  till  security  was  given  for  refunding  the  costs. 

Here  that  course  cannot  be  taken ;  and  it  seems  to  me  that 
allowing  the  execution  of  this  decree  to  proceed  would  be  causing 
an  irreparable  injury  to  the  Defendant,  if  the  result  of  the  appeal 
to  the  House  of  Lords  should  be  favourable  to  him.  At  the  same 
time,  it  is  absolutely  necessary,  and  justice  requires,  that  the  fund 
should  be  paid  into  Court;  and  that  the  Plaintiff  should  have  the 
means  of  conducting  his  defence  before  the  House  of  Lords,  and 
should  be  allowed  some  payment  by  way  of  maintenance  in  the 
mean  time. 

In  exercise,  therefore,  of  the  discretion  of  the  Court  upon  the 
whole  case,  considering  this  to  be  a  perfectly  bond  fde  appeal, 
^d  that  it  is  meant  to  be  prosecuted  at  the  earliest  possible 
nioment^  I  think  the  proper  order  to  be  made  is  the  follow- 
ing:-« 

The  Plaintiff's  counsel  declining  to  give  security  to  refund  the 
rents  in  case  of  the  decree  being  reversed  or  Varied  on  appeal  to 
the  House  of  Lords,  let  proceedings  under  the  decree  with  reference 
to  tlie  delivering  up  of   possession  to  the  Plaintiff  be  stayed 
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V.  0.  W.      till  further  order ;  and  direct  the  Defendant  to  give  security,  to  be 

186G       approved  in  Chambers,  for  payment  of  what  shall  be  found  due 

Barks       ^^i^  ^^^  under  the  decree  in  respect  of  past  rents,  and  to  pay 

Pewkes      ^^^  Court  all  rents  received,  or  to  be  received  by  him  since  the 

decree,  upon  affidavit,  within  a  fortnight ;  the  Plaintiff  to  have 

liberty  to  apply  at  Chambers  as  to  maintenance  and  for  costs  ot 
defending  the  appeal. 

Mr.  W.  M.  James  submitted  that  the  Plaintiff  ought  to  pay 
the  costs  of  the  motions,  and  citod  The  Earl  of  ShrewAury  v. 
Trapped  (1). 

SiK  W.  Page  Wood,  V.C.  :— 

I  think  the  costs  of  the  motion  for  the  injunction,  and  of  the 
cross  motion  for  staying  proceedings,  ought  to  be  paid  by  the 
Defendant.  The  former  motion  became  absolutely  necessary,  in 
consequence  of  the  Defendant's  notice  to  the  tenants  to  pay  the 
rents  to  him.  It  was  impossible  to  allow  him  to  go  on  reoeiniig 
the  rents  without  giving  an  undertaking. 

The  costs  of  the  Plaintiffs  motion  of  to-day  will  be  costs  in  the 
cause. 

Solicitors  for  the  Plaintiff:  Messrs.  Williamson,  HiU,  &  Go. 
Solicitor  for  the  Defendant :  Mr.  Sadler. 

(1)  2  De  G.  F.  &  J.  172, 
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SMITH  V.  MOFFATT.  v.-c.w. 

Insolvency — Foreign  Court^  Jurisdiction.  ^^ 

Dee,  8. 
ITic  Plaintiff,  a  native  of  one  of  the  colonies,  alleged  that  ho  had  taken  the  — ^ 

"benefit  of  a  Colonial  Insolvent  Act,  in  consequence  of  having  had  a  judgment 
recovered  against  him  in  the  Colonial  Court,  from  which  judgment  he  had 
appealed,  but  unsuccessfully;  that  the  assignee,  now  in  England,  had 
assets  in  his  hands,  out  of  which,  if  the  judgment  were  reversed,  a  large  sur- 
plus would  be  coming  to  him ;  that  the  judgment  was  the  result  of  an 
enoneous  decision,  and  an  appeal  would  probably  be  successful,  but  that  the 
assignee^  colluding  with  the  judgment  creditor,  refused  to  prosecute  such 
appeal;  and  prayed  that  the  assignee  might  be  decreed  to  prosecute  the 
appeal,  or  that  the  Court  would  enable  the  Plaintiff  to  prosecute  the  apj^cal 
in  the  name  of  the  assignee. 

Held,  that  there  was  no  sufficient  averment  that  the  Plaintiff  had  failed 
to  obtain  justice  in  the  ordinary  tribunals  of  his  own  country  to  em[)Ower  the 
Court  to  interfere ;  and  demurrer  allowed. 

I  HIS  was  a  demurrer. 

From  the  gtatements  in  the  bill,  it  appeared  that  the  Plaintiff, 
who  was  a  native  of  the  Oold  Coasts  from  1844  down  to  1859,  was 
in  business  as  a  merchant  at  Cape  Goad  CasUe,  and  employed 
Xessrs.  Forster  dk  Smith  as  his  London  agents,  who,  in  1860, 
authorized  the  Defendant,  /.  E.  P.  Moffait,  to  take  proceedings 
against  the  Plaintiff  for  the  recovery  of  an  alleged  debt  of 
£18,556 158.  9d.  in  the  Supreme  Court  of  the  colony. 

The  Plaintiff  appeared  and  defended  the  action,  and,  as  he 
alleged,  established  to  the  satisfaction  of  the  judge,  that  Forster  & 
Smith  had  overcharged  him,  and  that  upon  the  true  balance  of 
accounts  they  were  indebted  to  him  in  a  sum  of  not  less  than 
£9000;  but  that  upon  Moffatt  pleading  the  Statute  of  LimUations, 
the  Judge  decided  in  his  favour,  and  directed  the  account  to  be 
taken,  disr^arding  all  items  earlier  than  six  years  before  the 
oommenoement  of  the  action;  and  judgment  was  entered  up 
against  the  present  Plaintiff  for  £16,237  9s.  lOd. 

The  Plaintiff  thereupon  appealed  to  the  Governor  and  the  Le- 
jrislative  Council,  who  are  the  Court  of  Appeal  from  the  Supreme 
Court ;  but  the  Governor  and  Council,  for  some  reason  of  which 
the  Plaintiff  was  ignorant,  refused  to  entertain  the  appeal ;  and 
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^V.-C.  W.     the  Governor  (Andrews)  privately  recommended  the  Plamtiff  to 
1865        declare  himself  an  insolvent^ 

1^^  The  Plaintiff  being,  as  he  said,  without  professional  advice  or 

assistance,  accordingly,  in  October,  1860,  caused  himself  to  be 
declared  an  insolvent,  according  to  the  procedure  of  the  colony; 
and  the  Defendant  Moffatt  was  appointed  assignee. 

The  two  other  Defendants,  Messrs.  Mclntyre  d  Edwards,  were 
agents  of  Forsier  d  Smith  at  the  Odd  Coast ;  and  the  aUegation 
was  that  Moffatt  appointed  Mclntyre  dt  Edwards  to  act  in  his  place 
as  assignees  of  the  Plaintiff^s  estate,  as  if  they  had  been  legally 
appointed  under  the  insolvency ;  but  that  they  had  never  been  so 
appointed,  either  by  the  Court  or  the  creditors,  and  that  they  liad 
never  rendered  any  account. 

One  of  the  payments  claimed  by  Moffatt  to  be  allowed  to  him, 
was  a  sum  of.  £1801  6s.  6d.,  alleged  to  have  been  paid  as  a 
dividend  on  the  judgment  debt ;  but  as  the  Plaintiff  contended  that 
no  part  of  the  debt  was  due,  he  submitted  that  such  payment,  if 
ever  made,  was  made  by  the  Defendant  Moffatt  in  his  own  wrong. 

The  bill  further  alleged  that  the  judgment  of  the  Supreme  Court 
was  erroneous,  as  there  was  no  law  or  statute  of  limitations  in  the 
colony,  and  that  the  Plaintiff  had  required  the  Defendants,  as  sach 
assignees  as  aforesaid,  to  appeal  to  the  Privy  Council,  and  that  he 
was  advised  such  appeal  would,  in  all  probability,  be  successful 
and  had  offered  indemnity ;  but  that  the  Defendants  collnding 
with  Forster  &  Smithy  and  with  a  view  to  their  own  interests  only, 
had  constantly  refused  to  appeal  against  the  judgment^  or  to  permit 
the  Plaintiff  to  use  their  names  for  the  purpose ;  also  that  the 
Plaintiff's  debts  under  the  insolvency,  amounted  in  all  to 
£285  18a.  lid.  over  and  above  the  judgment  debt;  and  if  the 
judgment  debt  were  set  aside  or  reversed,  there  would  be  a  huge 
surplus  due  to  the  Plaintiff  after  payment  of  all  his  debts  in  full. 

The  bill  prayed  for  an  account  of  the  estate  of  the  Plaintiff 
come  to  the  hands  of  the  Defendants,  or  any  of  them,  or  which, 
but  for  their  or  his  wilful  default,  would  have  so  oome,  and  for 
payment;  and  that  the  Defendants,  or  some  or  one  of  them, 
might  be  decreed  to  prosecute  an  appeal  to  the  Privy  Conncil 
against  the  judgment,  or  that  in  default  thereof  the  Plaintiff 
might  be  at  liberty  to  use  the  name  or  names  of  the  Defendants, 
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or  anj  one  or  more  of  them,  in  proeecuting  such  appeal,  on  the  V.-C.  W. 

Plaintiff  providing  an   indemnity  against  payment  of  costs  or  1865 

otherwise.  Smith 

The  Defendant  Melntyre  was  out  of  the  jurisdiction,  and  the  movpatt 

demurrer  was  filed  by  the  Defendant  Edtoardsy  for  want  of  equity        

and  want  of  jurisdiction. 

The  Aihrney-General  (Sir  BoundeU  Palmer),  and  Mr.  Everitt, 
in  support  of  the  demurrer : — 

The  allegation  in  the  bill  that  Melntyre  &  Edwards  were  not 
duly  appointed  assignees,  is  not  true  in  facty  and  we  o£fer  to  the 
Plaintiff  leave  to  amend  in  this  particular. 
This  was  assented  to  by  the  Plaintiff's  counsel. 
.On  the  question  of  jurisdiction,  this  Court  is  not  a  tribunal  of 
appeal  fix)m  the  Supreme  Court  of  the  Cape  Colony ;  and  as  to  the 
Privy  Council,  the  Order  that  application  for  leave  to  appeal  must 
be  given  within  fourteen  days  has  not  been  complied  with. 

The  Plaintiff  himself  is  the  proper  person,  if  any,  to  have  insti- 
tuted the  appeal.  He  should  have  moved  the  Court  of  Appeal  to 
remove  the  assignee,  and  is  not  entitled  to  file  a  bill  in  Chancery. 
The  cases  in  which  an  insolvent  has  been  permitted  to  proceed  in 
this  Court  against  his  assignee,  are  only  where  all  the  debts  have 
been  paid,  or  where  there  has  been  a  failure  of  natural  justice.  The 
allegation  that  the  result  of  the  appeal  would,  in  all  probability,  be 
successful,  is  very  faint:  .Fo«8  v. Harbotile  (1);  Kaye  v. FoabrooJce  (2); 
Eeaih  v.  Chadwich  (3) ;  Rochfart  v.  BcUtersby  (4) ;  Yeujem  v.  Bobin- 
son  (5) ;  Dyson  v.  Hornby  (6). 

The  only  diflTerence  between  this  and  the  other  cases  is  that, 
here  there  was  a  foreign  jurisdiction.  But  that,  per  se,  is  not  suffi- 
cient to  support  such  a  bill :  Simpson  v.  Foffo  (7). 

The  distinction  in  Troup  v.  Bicardo  (8),  following  LauUmr  v.  Hd- 
c<mibe  (9),  was,  that  in  that  case  there  had  been  a  re-vesting  order ; 
and  the  Plaintiff  could  not  get  relief  in  the  Insolvent  Court  without 
setting  that  particular  transaction  aside. 

(1)  2  Ha,  461.  (6)  7  D.  M.  &  G.  1. 

(2)  8  Sim.  28.  (7)  1  R  &  M.  224-5. 

(3)  2  Ph.  649.  (8)  10  Jiir.  (N.  S.)  IIGI. 

(4)  2  n.  L.  C.  388,  409.  (9)  8  Sim.  76. 

(5)  11  Sim.  105. 


Smith 

V. 
MOFFATT. 
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y.-a  W.         This  case  was  one  of  mercantile  law,  and  therefore  pecnliarly 
1865       within  the  cognizance  of  the  Colonial  Court. 

Mr.  G.  K  Giffard,  Q.C.,  and  Mr.  A.  R  Miller,  for  the  bill  :- 

The  relief  pi»yed  in  this  case  is  precisely  within  the  principle 
of  Troup  Y.  Ricardo.  The  assets  are  in  England;  and  if  tlie 
allegations  be  taken  to  be  true,  there  is  a  balance  of  £8000  due  to 
the  Plaintiff.  If,  then,  the  Court  finds  a  man  in  this  country  vith 
the  property  of  another  unjustly  in  his  possession,  it  will  grant 
relief- 
There  has  been  a  fftilure  of  justice  in  the  African  Court,  and  it 
must  be  taken  that  the  Plaintiff  has  no  remedy  left  there.  But 
the  Court  is  not  called  upon  to  sit  in  appeal  fiom  the  Colonial 
Court ;  it  is  asked  to  give  the  Plaintiff  an  opportunity  of  appealing. 
The  allegation  that  the  appeal  would  be  successful  is  as  positive 
as  is  possible  with  regard  to  a  future  event. 

The  aise  against  the  Defendant  is  that  he  was  an  assignee  in 
his  own  wrong ;  and  that  he  had  acted  solely  for  the  benefit  of  one 
creditor,  who,  if  he  were^  removed,  would  ap}K)int  another  creature 
of  his  own  in  his  place.  In  such  a  state  of  things  there  is  ground 
for  application  to  this  Court :  Benfidd  v.  Solomons  (1). 

[The  Vice-Chancellob  observed  that  that  was  an  application 
to  the  Lord  Chancellor  sitting  in  bankruptcy.] 

See  further  Lord  Cranstown  v.  Johnson  (2);  In  re  Young  [Z)] 
Spragg  v.  BinJces  (4) ;  Innes  v.  MUclidl  (5). 

Sir  W.  Page  Wood,  V.C.  :— 

I  think  the  demurrer  must  be  allowed  in  this  caae.  The  bill 
is  foimded  on  what  appears  to  be  a  new  kind  of  relief^  such  as  was 
asked  in  Troup  v.  Ricardo  ;  but  one  of  the  principles  relied  upon 
in  that  decision  does  not  affect  this  case. 

The  question  is,  whether  or  not  an  insolvent  who  has  taken  the 
benefit  of  such  remedies  for  his  relief  as  were  afforded  by  the  Court 
of  the  Cape  Coast  colony,  and  who  by  his  bill  states  that  he  has 
voluntarily  placed  the  whole  of  his  property  in  the  hands  of  the 

(1)  9  Ves.  77,  84.  (2)  3  Vcs.  170.  (3)  12  W.  R.  637. 

(4)  5  Ves.  583.  (5)  IDe  G.  &  J.  423. 
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assignee,  and  that  a  judgment  debt  was  recovered  against  him,  V.-C.W. 

which  judgment  he  is  entitled  to  dispute,  ean,  on  the  ground  that  1865 

the  assignee  refuses  to  appeal  against  the  judgment,  come  to  this  b^vth  . 

Court  to  obtain  leave  to  prosecute  the  appeal  in  the  name  of  the  mopfapf 


The  rest  of  the  relief  is  put  entirely  on  the  footing  that  there 
will  be  no  surplus  unless  this  particular  debt  be  got  rid  of.  But 
the  Plaintiff  himself,  for  some  reason  of  which  we  are  ignorant, 
failed  in  an  attempt  to  appeal  from  this  very  judgment,  and  the 
assignee,  therefore,  is  bound  to  treat  it  as  subsisting. 

The  question,  therefore,  is,  whether  this  Court  can  compel  the 
assignee  to  appeal. 

Independently  of  this,  as  regards  the  question  of  taking  an 
acconnt  between  the  parties,  following  the  decision  in  Dyson  v. 
Homby,  I  am  bound  to  consider  the  Insolvent  Court  abroad 
competent  to  deal  with  the  question,  and  it  is  not  the  mere  cir- 
cumstance of  the  assignee  being  in  this  country  with  funds  in  his 
hands,  that  will  be  sufficient  to  give  the  Court  jurisdiction. 

The  Plaintiff  is  in  an  unfortunate  situation.  He  cannot  say  there 
is  a  surplus,  because  the  judgment  is  outstanding,  which,  if  it 
Btands,  will  exhaust  the  whole  of  his  assets.  He  wishes  to  dispute 
the  debt,  but  he  cannot,  because  his  assignee  will  not  sue  on  his 
tehalf;  and  the  question  is,  what  is  his  remedy?  It  is  quite  clear 
what  would  have  been  done  if  the  case  had  been  one  of  bankruptcy 
or  insolvency  in  this  country.  The  decision  of  Lord  Eldan  in 
Afield  V.  Solomons  (1)  following  that  of  Lord  Mvardey  in  Spragg 
V.  Binies  (2),  shews  that  the  application  must  have  been  to  the 
Court  of  Bankruptcy  or  of  Insolvency,  the  applicant  offering  a 
sufficient  indemnity. 

In  this  case  the  Plaintiff  might  have  told  the  Court  something 
abont  his  position  with  respect  to  the  foreign  jurisdiction,  and 
then  have  said,  the  Court  can  know  no  more.  But  he  has  very 
^ly  told  the  Court  that  this  judgment  has  been  recovered,  upon 
which  he  does  not  ask  the  Court  to  sit  in  appeal ;  that  he  took 
^ps  to  set  aside  that  judgment,  which  failed ;  and  then  that, 
Tipon  the  advice  of  a  friend  (whether  he  was  the  Governor  of  the 
colony  or  not  is  no  matter),  he  took  the  benefit  of  the  Act, 

(1)  9  Ves.  84.  (2)  5  Yes.  583. 

Vol.  I.  2  1)  2 


MOFFATT. 


402  EQUITY  CASUS.  [LB. 

V.-C.  w.  whereby  the  whole  of  his  property  was  placed  at  the  disposal  of 
1865  the  Supreme  Court  o^  the  colony,  and  vested  in  the  assignee  in 
Smith      insolvency. 

But  I  must  assume  that  this  Court,  and  that  all  Courts  abroad, 
have  ftdl  and  ample  powers  to  do  complete  justice.  In  order  to 
bring  the  case  within  the  decision  in  Troup  v.  Bicardoy  it  must  be 
shewn  that  the  Plaintiff  is  remediless  in  the  Courts  of  his  own 
country.  It  is  incumbent  on  him  to  shew  tiiat  he  cannot  have 
justice  in  the  Courts  of  ordinary  jurisdiction  in  the  colony,  by 
obtaining  leave,  upon  a  proper  application,  to  use  the  name  of  the 
assignee.  It  is  said  that  carmot  be  done,  because  the  assignee  is 
not  in  the  colony.  But  I  have  enough  in  the  bill  to  shew  me  that 
that  is  very  doubtful ;  and  even  if  it  were  difficult  to  accomplish 
with  the  present  assignee,  I  have  nothing,  upon  the  allegations  of 
this  bill,  to  shew  ine  that  it  could  not  be  done  by  changing  the 
assignee.  The  averments  of  the  bill  are  not  sufficient  to  shew 
that  the  Plaintiff  has  not  ample  means  for  having  justice  done 
him  by  the  Courts  of  the  colony. 

Upon  the  facts  alleged,  I  must  assume  that  the  Defendant 
Edtmrda  is  assignee ;  but  if  he  were  not  properly  assignee,  the  case 
would  be  a  little  stronger  in  his  favour,  because  he  would  not  then 
be  compellable  to  lend  his  name  for  the  appeal,  and  would  not  be 
answerable  in  respect  of  his  receipts  in  this  Court. 

The  demurrer  must  be  allowed. 

Solicitors  for  the  Plaintiff :  Messrs.  CHbbs,  Tucker,  &  Maehrelh 
Solicitors  for  the  Defendant :  Messrs.  Minei  db  Smith. 
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Jan,  13,  22. 


EDWAKDS  V.  WICKWAE.  v.-C.w. 

Underiecue — Attornment — Surrender.  ?__ 

A.J  in  1861,  granted  an  underlease  to  li,  for  twenty-one  years  from  Michael- 
loas,  1861,  at  the  yearly  rent  of  £50.  In  1864  he  granted  an  underlease  of 
the  same  premises  to  C,  for  twenty-one  years  from  Michaelmas,  1863,  at  the 
same  rent,    -ff,  never  attorned  to  C. ; — 

JSeM,  inasmuch  as  there  was  no  attornment,  that  the  demise  to  C.  did  not 
pass  the  reversion  to  him,  but  only  an  interesse  termini;  and  that  in  order  to 
establish  C.'s  underlease,  a  surrender  by  B,  to  A^  and  not  to  C,  was  the 
effectual  and  proper  course. 

IHE  former  hearing  of  this  adjourned  summons  is  reported 
anii  p.  68. 

A  surrender  to  the  vendors  of  Palmer's  underlease  had  been 
obtained,  but  the  purchaser  still  objected  to  complete,  on  the 
following  grounds : — 

It  appeared  that  the  underlease  to  Palmer,  made  by  the  yendors, 
the  testator's  trustees,  was  dated  the  6th  of  September,  1861,  and 
was  for  twenty-one  years  from  Michaelmas,  1861,  at  the  yearly 
rent  of  £50.  The  underlease  of  the  same  premises  of  the  1st  of 
October,  1864,  was  made  by  the  same  trustees  to  Thomas  Kitson, 
for  twenty-one  years,  from  Michaelmas,  1863,  at  the  yearly  rent 
of  £50. 

Mr.  C.  Brownei  for  the  purchaser : — 

The  alleged  surrender  was  made  not  to  Kitson^  the  person 
entitled  to  the  reversion  in  the  premises,  but  to  the  lessors  of 
Pdmer^s  underlease. 

As  Kiison's  lease  was  concurrent  with  Palmer's,  but  for  a  longer 
period,  the  surrender  of  Palmer's  lease  should  have  been  made  to 
Kiison.  No  surrender  had  thus  been  obtained,  and  the  title  was  in 
a  worse  state  than  if  the  underlease  had  remained  outstanding, 
the  80-caUed  surrender  being  nothing  but  an  assignment  of 
Palmer's  underlease,  so  that  the  purchaser  might  find  himseK,  at 
the  suit  of  Kitson,  liable  to  perform  the  covenants  of  Palmer's 
underlease,  which  were  somewhat  more  stringent  than  those  in 

2  2>  2  2 
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V.-C.  W.     Kitsons.    The  purchaser  might  even  during  the  period  of  tdxmt 
1866        lease  be  deprived  of  the  receipt  of  all  rent  whatsoever. 


^';^"™        Mr.  a  M.  Oiffard,  Q.O.,  and  Mr.  W.  Forsier,  for  the  vendors, 
WicKWAB.    ^gpg  jjQ^  called  upon. 


Jan.  22.  Sir  W.  Page  Wood,  V.C,  after  stating  how  the 
question  arose,  continued : — 

This  state  of  circumstances  leads  to  somewhat  abstruse  quegtioBS 
of  estoppel  and  attornment,  but  the  question  seems  to  be  decided 
by  the  fourth  resolution  in  BavHyniB  Case  (I). 

It  appears  that  there  was  no  attornment  by  Palmer  to  the  sabse- 
quent  lessee,  who  is  the  present  holder ;  and  the  dedsioii  in 
BaidyniB  Case  shews  that  the  underlease  to  the  present  holder  was 
not  a  grant  of  a  reversion  at  all.  K  Palmer  had  attorned,  it  would 
have  been  otherwise,  and  the  reversion  would  have  passed;  but, 
being  isithout  attornment,  it  was  nothing  but  an  itUeresee  termini^ 
and  the  reversion  remained  in  the  lessors.  Then,  as  between 
Palmer  and  his  lessors,  Palmer  is  estopped  by  his  surrender,  and 
the  vendors  have  a  right  to  say  that,  notwithstanding  the  lessors 
had  passed  their  interest  to  Palmer  at  the  time  when  they  granted 
KUdon's  underlease,  inasmuch  as  Palmer  never  attorned  to  KUsm^ 
the  reversion  remained  in  them,  and  there  was  nothing  to  prevent 
a  surrender  by  Palmer  to  them ;  and  then,  as  between  the  lessore 
and  Kitson,  there  is  established  the  relation  of  lessor  and  lessee^ 
free  from  the  possibility  of  any  claim  by  or  through  Palmer. 

I  therefore  hold  this  to  be  a  good  title,  but  the  purchasers  must 
have  their  costs  of  this  hearing. 

Solicitor  for  the  Plaintiff:  Mr.  Philips. 
:    Solicitors  for  the  Defendants :  Messrs.  Vallance  &  VaUanee. 

(1)  4Bep,52a,53a. 
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MOSELEY  V.  CRESSETS  COMPANY.  v.c.w, 

1865 
Dee.  19,  20. 


Company — Deposit — Lien — Frotpecius 


The  promoters  of  a  company  issued  a  prospectus  stating  that  deposits 
would  be  returned  if  no  allotment  of  shares  was  made.  Several  dejiosits 
were  made,  but  no  allotment  ever  took  place : — 

Held^  that  this  statement  did  not  bind  moneys,  consisting  mainly  of  these 
depodta,  standing  in  a  bank  to  the  credit  of  the  company,  with  a  trust  or 
lieu  in  favour  of  the  depositors,  as  against  creditors  of  the  company ;  and 
demurrer  allowed  to  a  bill  by  depositors  seeking  to  restrain  creditors  from 
attaching  the  moneys  under  a  garnishee  order. 

A  bill  may  be  filed  by  depositors  upon  applications  for  shares  in  an 
abortive  company,  in  which  no  allotment  of  shares  has  been  made,  on  behalf 
of  themselves  and  all  the  other  depositors. 

1  HIS  was  a  demurrer  to  a  bill  filed  by  three  Plaintiflfs,  on  behalf 
of  themselves  and  all  other  the  persons  who  had  paid  deposits  on 
their  applications  for  shares  in  Cressey's  London  and  Burton  Steam 
Cooperage  Company y  Limited^  against  the  company,  the  secretary, 
two  other  promoters  who  (with  four  other  shareholders)  had  sub- 
scribed the  memorandum  of  association,  certain  creditors  of  the 
company,  and  the  company's  bankers. 

The  demurring  Defendants  were  two  of  the  creditors,,  one  a 
printer,  the  other  an  advertising  agent,  who  had  brought  actions 
against  the  company  in  the  Lord  Mayor's  Court,  and  threatened 
to  attach  the  moneys  of  the  company  standing  to  their  credit  at 
the  bank. 

From  the  statements  in  the  bill  it  appeared  that  in  the  early 
part  of  the  year  1865  the  Defendants,  the  three  promoters,  caused 
a  prospectus  to  be  issued  in  which  was  the  following  announce- 
ment : — 

"  Deposit,  10«.  per  share  on  application,  and  30«.  on  allotment. 
No  further  call  will  be  made  without  giving  three  months'  notice, 
^d  not  to  exceed  £2  per  share.  Deposits  returned  if  no  allotment 
mader 

The  Plaintiffs  applied  for  20,  50,  and  10  shares  respectively,  on 
which  they  paid  deposits  of  £10,  £25,  and  £5. 

The  bill  alleged  that  no  valid  allotment  of  shares  in  the  com- 
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V.-C.  W.     pany  was  ever  made,  and  that  "the  greater  part  of  the  deposits 
1865       paid  by  the  Plaintiflfs  and  others  was  paid  into  the  companys 

MoBSLEY  bankers,  and  a  considerable  sum,  consisting  of  such  deposits,  was 
Q^jjjg^.gQ^  now  standing  in  the  bank  of  the  Defendants,  the  European  Bank, 
' —  to  the  credit  of  the  said  company.  But  the  said  deposits  never 
belonged  to  or  formed  assets  of  the  comptmy,  but  were  specially 
appropriated  to  a  particular  purpose  in  the  event  which  happened ; 
namely,  if  no  allotment  of  shares  in  the  company  was  made,  they 
were  to  be  returned  to  the  persons  who  paid  them.  And  sach 
moneys  were  paid  into  the  account  of  the  company  with  their  said 
bankers  as  a  trust  fund  specifically  applicable  to  the  purpose 
aforesaid ;  and  the  same  never  belonged  to  the  company,  or  to 
any  of  the  seven  persons  who  constituted  the  company." 

That  **  part  of  the  sfdd  deposits,  amounting  to  about  £80,  was 
paid  to  the  Defendant,  the  secretary  of  the  company,  to  be  held 
by  him  upon  trust  for  the  company  if  any  allotment  of  shares  was 
made,  in  which  case  the  deposits  would  belong  to  the  company, 
but  to  be  returned  to  the  persons  who  paid  the  same  respectivdy 
in  the  event  which  happened  of  there  being  no  such  allotment;" 
and  that  the  secretary  ought  to  have  retained  the  same  moneys  as 
a  trust  fund,  and  that  he  ought  to  repay  and  make  good  tb 
same. 

The  relief  prayed  against  the  demurring  Defendants  was  that 
they  might  be  restrained  from  attaching  the  moneys  standing  in 
the  bank. 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  Horsey,  for  the  demurrer:— 

This  is  an  ordinary  instance  of  a  deposit  with  a  banker,  estab- 
lishing the  simple  relation  of  debtor  and  creditor.  The  under- 
taking that  deposits  would  be  returned  if  no  allotments  were 
made,  did  not  mean  that  these  actual  moneys  were  to  be  retumei 

Could  it  be  argued  that  these  promoters  might  go  on  employing 
printers  and  advertising  agents,  and  yet  the  company  incur  no 
debts  till  the  shares  were  allotted  ? 

The  Plaintiffs,  as  mere  depositors,  cannot  represent  all  the 
other  depositors;  there  being  no  common  interest.  The  real 
relief  sought  is  the  dissolution  of  the  company ;  then,  how  can  the 
suit  be  for  the  benefit  of  all  the  depositors  ? 
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The  following  cases  were  cited :  Apperly  v.  Page  (1) ;  Mozletf  v.     V.-0.  W. 
Alston  (2) ;  Janes  v.  Garcia  Del  Bio  (3) ;  Williams  v.  Sdnumd  (4).         1865 


BI08ILET 
Mr.  E.  K.  Kardahe,  for  the  bill :—  r. 

OBESSET'flCo. 

It  is  dear  that  an  action  will  lie  by  depositors  ^against  the  pro-        — 
moters  of  an  abortive  company :  NocJcds  v.  Crosby  (5) ;  Wdlstab  v. 
Sfottiswoode  (6) ;  Lindley  on  Partnership,  725. 

If  that  be  so,  and  yet  this  bill  does  not  lie,  the  absurdity  would 
follow  that  promoters  might  collect  depositors'  money,  pay  it 
into  a  bank,  and  then,  when  an  action  was  brought  for  money  had 
and  reoeiyed,  they  being  insolvent,  nothing  could  be  recovered 
&om  them,  whilst  the  money  was  lying  intact  at  the  bankers. 

The  Vicb-Chancellob  : — ^Your  argument  merely  amounts  to 
this— that  it  is  very  hard  that  seven  men  of  straw  should  be  per- 
mitted to  contract  debts. 

Mr.  Karslake :— The  only  assets  of  the  company  are  the  shares 
of  the  seven  persons  who  alone  constituted  the  company ;  and  any 
one  about  to  advance  money  has  only  to  consult  the  register  in 
Older  to  ascertain  that. 

The  Defendants  can  only  succeed  on  one  of  two  grounds. 
According  to  universal  practice,  moneys  paid  in  by  depositors  are 
placed  to  an  account  to  the  credit  of  the  company.  The  Plain- 
tiffs must  shew  that  that  practice  makes  the  money  the  property 
of  the  oompauy.  Or  they  must  shew  that  that  &ct,  in  conjunction 
with  others,  gives  them  an  equity.  But  there  was  no  contract 
that  this  money  should  be  the  money  of  the  company.  The  only 
contract  was  the  prospectus. 

No  one  but  these  seven  promoters  can  touch  this  money,  except 
by  legal  process.  If  the  money  has  been  earmarked  at  the  bank 
to  the  wrong  name,  that  circumstance  does  not  destroy  the  equity 
of  the  true  owners.  There  remains  an-  equitable  lien.  Or  if  such 
equitable  right  does  not  exist,  the  whole  practice  of  commercial 
men  must  be  jJtered,  and  deposits  must  never  again  be  paid  in  by 
promoters  to  the  company's  account  at  their  bankers. 

(1)  1  Ph.  779.  (4)  2  Jur.  (N.S.)  251. 

(2)  1  Ph.  790.  (5)  3  B.  &  C.  814. 

(3)  T.  &  R.  297.  (6)  15  M.  &  W.  501. 


408  EQUITY  OASES.  [L.  B. 

V.-C.  W.         The  bank,  no  doubt, has  no  defence  to  a  garnishee  order ;  bnt  if 

1865        a  trustee  has  trust  property  in  his  possession  and  refuses  to  assert 

MofiixEY     his  legal  rights,  any  person,  however  remotely  interested,  may 

Gb»bet'sCo  ^^^®  t^  ^^^  Court,  and  compel  him  to  assert  his  legal  interest: 

*  Fdey  v.  BumeU  (1). 

It  is  perfectly  dear  that  the  depositors  could  not  be  made 
answerable  for  the  debts  of  the  company,  either  by  «hVc/(Wmb, 
or  by  winding  up.    That  is  the  true  test  of  their  liability. 

These  Plaintiffs  are  entitled  to  sue  on  behalf  of  themselTes  and 
all  other  the  depositors. 

On  this  point  he  was  stopped  by  the  Court 

Mr.  Giffard,  in  reply : — 

The  allegation  as  to  the  money  being  impr^sed  with  a  trust  is 
a  conclusion  of  law,  not  a  matter  of  fact. 

There  is  nothing  in  the  allegations  of  the  bill  to  shew  that  the 
bankers  knew  anything  of  this  alleged  appropriation.  Nothing 
would  have  amounted  to  effective  appropriation,  short  of  writing 
to  the  bank  and  telling  them  to  set  over  the  fiind  to  a  separate 
account. 

Sir  W.  Page  Wood,  V.C.  :— 

Upon  this  contention  there  appears  to  me  to  be  no  reasonable 
doubt. 

Some  promoters,  as  they  axe  called,  get  up  a  company,  and, 
among  other  strange  courses  taken,  they  think  it  consistent  nith 
right  dealing  to  borrow  the  names  of  some  gentlemen  as  directors, 
who  also  think  it  consistent  with  right  dealing  to  lend  their  names 
for  that  purpose,  under  a  private  agreement  that  they  shall  not  be 
answerable  for  any  costs,  charges,  or  expenses  whatsoever  for 
registration,  solicitors'  fees,  or  otherwise,  up  to  the  time  when  the 
shares  shall  be  allotted  and  the  business  of  the  company  com- 
menced. That  having  been  done,  they  issue  a  prospectus  with 
these  gentlemen's  names  on  it,  stating  that  more  than  half  the 
shares  had  been  already  applied  for,  that  the  deposit  was  10s.  a 
share  on  application,  and  30s.  on  allotment ;  and  then  follows  this 
statement :  "  Deposit  returned  if  no  allotment  made." 

(1)  1  Bro.  C.  C.  274. 
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After  that,  the  whole  of  the  Plaintiffs'  case  is  that,  having  seen      V.-O.  W. 
this  prospectus,  they  applied  for  shares  and  paid  the  deposits ;        1865 
that  the  greater  part  of  the  deposits  were  paid  into  the  company's     moselet 
hankers  to  the  credit  of  the  company ;  and  then  that  there  was  no  cnMSBr*80o 

allotment    The  Plaintiffs  say  not  only  that  these  promoters  are        

liable  as  for  money  had  and  received,  but  that  they  have  no  autho- 
rity to  deal  with  it  otherwise  than  upon  the  trust  by  which  it  was 
to  be  returned  to  the  depositors. 

But  if  the  object  had  been  to  create  a  lien  of  this  kind,  the 
obvious  way  of  doing  so  would  have  been  to  have  said  in  the 
prospectus  that  there  would  be  a  lien  on  the  deposits  until  the 
company  was  established,  or  that  it  w^as  to  be  set  apart  as  a  trust 
fund  in  the  names  of  trustees,  to  be  returned  in  the  event  of  the 
company  not  being  established. 

Nothing  of  that  kind  was  done ;  nor  was  that  the  contract. 
The  contract  was — ^**  You  are  to  pay  so  much  per  share  when  you 
apply  for  shares,  and  your  deposits  will  be  returned  if  no  allotment 
k  made" — not  that  the  actual  thing  so  deposited  was  to  be 
paid  back ;  for  payment  to  the  company's  bankers  to  the  account 
of  the  company  made  the  moneys  ipso  fade  part  of  the  company's 
assets. 

There  are  other  persons  to  be  considered  besides  the  depositors 
—namely,  creditors  who  supply  their  labour  and  goods  to  the  com- 
pany when  it  is  registered,  in  the  hope  and  expectation  that  they 
«ill  be  paid  out  of  its  assets.  When  they  know  there  is  a  balance 
at  the  bankers'  they  furnish  goods ;  but  if  they  imderstand  that 
the  company  has  no  credit  at  the  bank,  they  do  not  trust  it  at 
all.  These  are  persons  with  whom  good  faith  is  to  be  kept  as 
njuch  as  with  those  who  grasp  at  large  profits  by  subscribing  to  the 
^^mpany  because  they  think  it  is  likely  to  succeed,  and  consider 
it  uot  the  less  likely  to  do  so  because  some  deception  has  been 
practised  upon  the  creditors  also. 

Then  Mr.  Kardake  says  that  the  directors  would  be  placed  in 
an  absurd  position  if  this  bill  does  not  lie.  The  answer  to  that  is 
obvious — ^namely,  that  the  directors  have  allowed  the  money  to  be 
paid  to  the  credit  of  the  company,  thinking  that  course  would  be 
most  convenient  for  the  bank  and  for  all  parties ;  they  being  liable 
to  an  action  for  money  had  and  received.     The  cases  cited  by 
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V.-C.  w.  Mr.  Kardake  shew  that  the  Plaintifiis  have  a  legal  remedy  for  the 
1865  return  of  their  deposits.  They  paid  their  money  on  the  feith  that 
Mosmev  ^^  should  be  returned  if  not  required.  Upon  the  faith  of  these 
payments  the  company  gets  credit,  and  people  trust  them.  Bnt^ 
says  Mr.  Kardake^  these  moneys  were  not  the  moneys  of  the 
company  until  the  Plaintiffs  got  their  shares.  But  that  is  not 
so ;  they  were  not  retained  by  the  promoters^  they  were  paid  in 
to  the  credit  of  the  company  at  their  bankers.  What  was  intended 
to  have  been  done  seems  to  have  been  done ;  and  there  was  no 
trust  created,  it  was  merely  a  debt. 

The  only  doubt  I  have  felt  upon  the  demurrer  is  in  consequence 
of  the  averments  in  the  bill  that  the  moneys  were  paid  in  to  the 
account  of  the  company  as  a  trust  fund  applicable  to  a  specific 
purpose,  and  that  they  never  belonged  to  the  company.  But  Mr. 
Kardake  very  properly  stated  that  these  were  not  meant  to  be 
distinct  and  independent  averments  to  the  extent  that  the 
Plaintiffs  said  or  did  anything  whatever  when  they  paid  in  these 
moneys,  or  that  the  bank  constituted  themselves  trustees;  but 
that  they  are  only  to  be  taken  in  connection  with  the  circum- 
stances previously  stated  in  the  bill. 

I  ought  not,  therefore,  to  allow  any  difficulty  of  form  to  pre- 
vail; nor,  if  I  find  the  existence  of  a  trust  averred  as  founded 
on  the  facts  stated  in  the  bill,  to  consider  myself  debarred  from 
saying,  ''The  Court  has  reviewed  the  founts  stated,  and  finds 
that  it  is  not  the  fact,  as  alleged,  that  this  is  a  trust  fond."  U 
it  was  intended  to  be  alleged  that  the  fund  was  paid  into  the 
bank  with  the  intention  that  it  should  be  specifically  applicable 
to  a  particular  purpose,  the  bill  should  have  stated,  not  merely 
that  the  moneys  were  paid  in  to  the  account  of  the  company  as 
a  trust  fund  specifically  applicable,  &c.,  but  also  by  whom  the 
payment  on  such  a  trust  was  made.  Then  comes  the  intermediate 
sentence,  that  the  moneys  "never  belonged  to  the  company* 
followed  by  this,  that  they  never  belonged  to  the  seven  promoters 
themselves. 

I  must  take  it  that  the  Plaintiff  does  not  mean  to  allege  any- 
thing contrary  to  the  fact,  but  that  these  allegations  must  be  held 
as  simply  meaning,  what  in  truth  they  do  mean,  that  under  the 
circumstances  alleged,  the  moneys  were  paid  in  on  a  specific  trust, 
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&c.,  and  upon  that  I  must  hold  that  the  circumstances  alleged  do     V.  C.  W. 
not  establish  any  such  trust.  1865 

The  demurrer  must  be  allowed.  Mo^ir 

Solicitors  for  the  Plaintiffs :  Messrs.  James  Taylor,  Mason,  cfe  Taylor.  Cbmssby'b  Oa 
Solicitors  for  the  Defendants :  Messrs.  Taylor,  Mason,  &  King. 


MAIE  V.  HIMALAYA  TEA  COMPANY.  V.-O.W. 


Injunction — Agent — Personal  Services. 

The  duties  of  the  agent  of  a  limited  company  being  in  the  nature  of  per- 
sonal senrice,  and  as  such  incapable  of  being  enforced  in  equity,  the  Court 
refused  to  restrain  the  directors  from  acting  upon  or  enforcing  the  resignation 
of  A,  whose  management  and  agency  was  made  a  prominent  condition  in  the 
prospectus  on  the  formation  of  the  company,  and  expressly  provided  for  by 
the  articles  of  association. 

In  refusing  to  grant  the  injunction,  the  Court  put  the  directors  upon  an 
nndertaking  not  to  take  advantage,  in  proceedings  at  law  to  recover  the 
amount  due  on  A*s  shares,  of  his  resignation,  which  was  alleged  by  him  to 
have  been  wholly  conditional  on  his  being  relieved  from  all  liability  in  respect 
of  shares. 

IHIS  was  a  motion  for  the  purpose  of  restraining  the  Defendants, 
the  Himalaya  Tea  Company,  Limited,  horn  appointing  or  retaining 
any  person  other  than  the  Plaintiff's  Calcutta  firm  of  Mair  dt  Co.  as 
the  agent  of  the  Defendants  (the  firm  of  Mair  dt  Go.  being  willing, 
and  by  the  Plaintiff  offering  to  act  as  the  agents  of  the  company 
in  India),  and  also  for  the  purpose  of  restraining  the  Defendants 
from  consigning  the  produce  of  their  estates  to  any  persons  other 
than  the  Plaintiff's  London  firm  of  David  K.  Mair  &  Co. ;  or  alter- 
natively, in  case  the  Plaintiff  should  be  held  not  entitled  to  the 
relief  above  sought  (restraining  any  interference  with  his  position 
as  agent  and  consignee),  then  that  the  company  might  be  re- 
strained from  farther  proceedings  in  an  action  at  law  to  enforce 
certain  share  liabilities  against  the  Plaintiff  (alleged  by  him  to  be 
entirely  dependent  upon  the  permanency  of  his  appointment  as 
agent  and  consignee). 

It  appeared  from  the  bill  that  the  Plaintiff,  Mr.  David  K.  Mair, 
vho  had  for  many  years  carried  on  business  in  Londoji  and  Calcutta, 
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V.-C.W.      as  a  merchant  and  general  commission  agent,  and  been  mucli 

1865       engaged  in  superintending   the  cultivation  of  tea  in  the  East 

Maui       Indies,  entered  into  arrangementu,  in  1862,  with  certain  persous 

Himalaya    ^^^  ^^  formation  of  a  limited  company  for  the  culture  and  manu- 

TbaCo.  facture  of  tea  in  the  neighbourhood  of  Darjeding,  on  the  spure  of 
the  Himalayas,  under  the  agelicy  and  general  management  of  his 
Calcutta  firm  of  ^  Mair  &  Co^  A  prospectus  was  issued  stating 
the  objects  of  the  company,  and  calling  attention  prominently  to 
the  appointment  of  Mair  dt  Co.  as  managers  of  the  estates,  and  to 
their  long  experience  in  the  cultivation  of  tea.  The  prospectus 
was  accompanied  by  a  letter  stating  the  proposed  appointment  of 
Mair  <&  Co.  of  Calcutta,  as  ageuts,  at  a  salary  of  400  Bs.  per  month, 
and  of  David  K.  Mair  &  Co.,  as  secretaries  in  England,  at  £300 
a-year,  and  if  it  should  be  considered  advisable,  as  consignees,  with 
the  annual  merchants'  commission.  The  articles  of  association, 
which  were  issued  on  the  formation  of  the  company  in  NoTember, 
1862,  recited  an  agreement  that  one-fifth  of  the  shares  should  be 
allotted  to  and  accepted  by  the  Plaintiff  upon  certain  conditions, 
deferring  payment  by  him  of  the  calls  upon  his  shares,  but  pro- 
viding for  payment  of  interest  at  5  per  cent,  on  all  principal 
moneys  which  would  have  been  payable  by  him  in  respect  of  the 
shares  allotted  to  him.  The  management  of  the  business  was 
vested  in  the  directors,  who  were  empowered  to  appoint,  employ, 
and  remove  all  such  managers,  secretaries,  clerks,  agents,  and 
other  officers  of  the  company  as  they  might  think  necessary.  It 
was  also  provided  by  the  articles  of  association  (s.  93),  that  the 
directors  might  at  any  time  appoint  any  person  they  might  think 
fit,  whether  qualified  or  not  to  be  a  director,  to  act  as  manager 
or  managing  director  upon  such  terms,  and  with  such  powers,  and 
at  such  salary,  &c.,  &c.,  provided  always  that  such  manager  or 
managing  agent  should  at  all  times,  and  for  any  cause  be  remov- 
able by  the  directors,  either  with  or  without  the  passing  of  a 
special  resolution  at  a  general  meeting  as  might  have  been  agre* J 
upon  between  him  and  the  directors ;  and  if  no  such  agreement 
should  have  been  made,  then  by  the  directors  of  their  own  autho 
rity  (s.  95),  provided  that  Mair  &  Co.  of  Calcutta  should  be  agent.^ 
of  the  company  in  India,  and  should  be  paid  as  a  remunenitiua 
lor  their  services  400  Ks.  a  month,  or  at  their  option,  a  commission 
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of  5  per  cent,  upon  the  produce  of  the  estate — they  providing     V.-C.  W. 
clerks,  offices,  and  paying  office  expenses.    If  it  should  be  con-        1805 
sidered  by  the  directors  advisable  that  the  produce  of  the  estate       maiu 
be  sold  in  England^  such  produce  was  to  be  consigned  to  David    himIlata 
J.  Mair  &  Co,,  who  should  be  entitled  to  the  usual  merchants'     Tea  Co. 
cofflmission  in  respect  thereof. 

From  January,  1863,  when  he  left  England,  until  July,  1865, 
the  Plaintiff  and  his  firm  continued  to  act  as  agents  and  general 
managers  of  the  affairs  of  the  company  in  India.  On  his  return 
to  England,  in  July  last,  the  Plaintiff  was  urged  by  some  of  the 
diiectors  to  resign  his  agency  and  management ;  and  as  an  induce- 
ment to  do  so  he  was  assured  by  Mr.  Badey,  one  of  the  directors, 
that  he  should  be  relieved  from  all  claims  of  the  company  against 
him  in  respect  of  the  shares  agreed  to  be  taken  by  him,  and  from 
pajrment  of  interest,  on  his  consenting,  on  the  other  hand,  to 
relinquish  all  claims  to  shares  in  the  company.  The  bill  stated 
that  the  Plaintiff,  under  the  pressure  put  upon  him  by  the 
directors,  and  on  the  terms  of  being  relieved  from  all  liability 
whatsoever  in  respect  of  his  shares,  tendered  his  resignation. 
Shortly  afterwards  he  received  an  application  for  payment  of  the 
amount  due  upon  his  shares,  and  also  of  interest,  and  was  at  the 
same  time  informed  that  the  proposal  of  Mr.  Badey  was  one  which 
the  directors  were  not  entitled  legally  to  make.  The  Plaintiff 
insisted  that  he  had  only  taken  so  large  a  number  of  shares  in  the 
company  on  the  terms  of  having  the  management  intrusted  to 
him,  and  that  his  consent  to  resign  was  expressly  conditional 
upon  his  being  relieved  from  all  liabilities  to  which  he  might  be 
subject  under  the  articles  of  association.  The  directors,  however, 
took  a  different  view,  and  had  not  only  appointed  a  new  manager 
and  agent  in  the  room  of  the  Plaintiff  and  his  firms  whom  they 
dedined  any  longer  to  recognize  as  their  agents  jn  India,  or 
consignees  in  this  country,  but  had  commenced  an  action  against 
him  for  the  amount  due  upon  his  shares  and  interest.  A  resolu- 
tion had  also  been  recently  passed  by  the  Board  of  Directors, 
calling  upon  the  Plaintiff  (as  a  step  alleged  to  have  been  rendered 
necessary  for  the  protection  of  the  interests  of  the  other  share- 
holders in  consequence  of  the  depreciation  of  the  shares),  to 
pay  a  call  of  £12  10s.  per  share  within  a  month,  and  proceedings 
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V.-C.  W.  fQp  ^jj^  purpose  of  enforcing  such  call  were  threatened  Under 
J^  these  circumstances  the  Plaintiff  had  filed  his  bill  for  relief  by 
Maib  way  of  account  in  respect  of  all  dealings  and  transactions  between 
HiMALATA  his  London  and  CalcuHa  firms  and  the  company,  and  by  injunction 
to  restrain  the  company  from  acting  upon  and  enforcing  the 
voluntary  resignation,  or  alternatively,  in  case  the  Plaintiff  could 
not  be  reinstated  in  his  former  position,  that  the  company  might 
be  restrained  from  proceeding  in  the  action  at  law  to  enforce  pay- 
ment upon  the  shares  accepted  by  the  Plaintiff. 

Mr.  G.  M.  Giffard,  Q,C.,  and  Mr.  H.  Fox  Bristowey  on  behalf  of  the 
Plaintiff  in  support  of  the  motion,  contended  that  the  company  were 
not  entitled  to  treat  the  Plaintiff  as  dismissed  from  his  agency,  and 
at  the  same  time  to  sue  him  on  the  shares,  which  were  accepted 
and  held  by  him  conditionally  upon  his  appointment  being  made 
permanent.  If  he  were  retained  in  his  agency,  then  the  Plaintiff 
would  consent  at  once  to  pay  the  amount  due  in  respect  of  interest, 
pursuant  to  the  articles  of  association;  and,  in  any  case,  soch 
amount  ought  not  to  be  handed  over  to  the  Defendants,  bat 
should  be  made  to  abide  the  decision  of  the  Court  on  the  question 
whether  or  not  the  company  had  power  to  determine  the  agency. 
It  was  submitted  that  the  company  had  no  such  power,  and  that, 
looking  at  the  prospectus,  in  which  the  object  of  the  company  was 
stated  to  be  ''  the  culture  and  manu&cture  of  tea  in  IndiOy  under 
the  agency  and  management  of  Mair  dt  Co^  and  the  articles  of 
association,  any  attempt  to  dismiss  the  Plaintiff,  unless  by  the 
authority  of  a  general  meeting,  was  vUra  vireSy  and  equivalent  to 
a  cancelling  of  part  of  the  articles  of  association :  (The  C(mpani& 
Ad,  1862,  s.  49.)  If  the  Defendants  relied  upon  the  resignation 
as  being  the  voluntary  act  of  the  Plaintiff,  such  resignation  was 
expressly  conditional,  and  the  Defendants  ought  to  be  restrained 
from  breaking  their  part  of  the  arrangement  by  suing  the  Plaintiff 
upon  the  shares  formerly  held  by  him. 

Mr.  Bolt,  Q.C.,  and  Mr.  Archibald  Smith,  for  the  Defendants, 
were  not  called  upon. 

Sir  W.  Page  Wood,  V.C.  :— 
I  cannot  see  my  way  to  granting  the  Plaintiff  the  relief  asked, 
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the  whole  matter  being  one  for  a  Court  of  law  to  deal  with,  so  long     V.-O.  w. 
as  care  is  taken  that  the  Plaintiff  shall  not  be  prejudiced  in  the        1865 
proceedings  at  law  by  his  voluntary  resignation.     The  contract       mair 
between  the  Plaintiff  and  the  company  must  be  regulated  by  the    Himalaya 
articles  of  association  only,  on  the  faith  of  which  other  persons     Tea  Op. 
Lave  incurred  their  liability,  and  the  Court  cannot  enter  into 
any  arrangements  antecedent  to  the  articles.    Even  assuming,  in 
fevour  of  the  Plaintiff,  the  construction  given  by  him  to  the 
articles  that  he  was  to  be  irremovable,  except  by  the  authority  of 
a  general  meeting,  or  that  his  acceptance  of  shares  was  conditional 
on  his  being  rdtained  as  agents  the  Court  cannot  act  in  his  favour, 
as  the  duties  of  an  agent  are  in  the  nature  of  personal  service, 
and  as  such  incapable  of  being  enforced  in  equity :  Johnson  v.  The 
ShrewAury  &  Birmingham  BaUway  Company  (1).    The  Plaintiff 
will  have  his  cross  action  in  respect  of  the  contract ;  and  as  he 
cannot  be  relieved  by  this  Court,  there  will  be  no  order  upon 
the  present  motion.    As,  however,  the  Plaintiff  has  some  reason 
for  saying  that  his  resignation  was  given  under  the  impreasion 
that  he  would  be  thereupon  relieved  from  all  liability,  the  Defen- 
dants must  undertake  not  to  set  up  in  any  proceedings  at  law  the 
alleged  resignation  of  the  Plaintiff. 

Soheitors  for  the  Plaintiff:  Messrs.  Tamplin  &  Tayler. 
Solicitors  for  the  Defendant :  Messrs.  Howard,  Bollman^  dt  Co. 

(1)  3  D.  M.  &  G.  914,  &c. 
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v.<;.  w.   '  In  re  LAING'S  TEUSTS. 

.  15^         Lea9e$  and  Sales  of  Settled  Estates  Acts  (19  &  20  Vict.  e.  120,  «.  1 ;  21  &  22  VUL 
Jan.  27.  c  77,  s.  ly^tied  Estate, 

Testator  devised  his  real  estate,  ^d  bequeathed  the  residue  of  his  persona! 
estate  to  trustees,  upon  trust,  at  Iheir  discretion,  to  sell  the  real  estate  and 
convert  the  personalty,  and  invest  the  proceeds,  and  to  pay  the  mcome  to  Lis 
wife,  during  her  life  or  widowhood,  for  the  maintenance  of  his  children 
during  their  minorities ;  and  upon  the  death  or  marriage  of  his  wife  the  fund 
and  the  income  thereof  were  to  be  in  trust  for  his  children  absolutely,  ia  equal 
shares,  as  tenants  in  common. 

ffeidy  that,  as  the  period  of  sale  was  discretionary,  and  as  the  rents  until 
sale  must  by  implication  go  as  the  income  of  the  proceeds  of  sale  was  directed 
to  be  applied,  this  was  a  settled  estate  within  the  meaning  of  the  above  Acts. 

IhIS  M-as  a  Petition  under  the  Leases  a/nd  Sales  of  SetSed  Edaies 
Ads. 

John  Laing,  by  liis  will  dated  the  24th  day  of  August,  1852, 
devised  all  his  real  estate,  if  any,  and  bequeathed  all  the  residue 
of  his  personal  estate,  to  two  trustees,  their  heirs,  executors, 
administrators,  and  assigns  respectively,  in  trust,  at  their  disr 
cretion  to  sell  his  said  real  estate,  &c^  and  to  sell  and  convert  into 
money  his  said  residuary  personal  estate,  and  to  stand  possessed  of 
the  moneys  to  arise  from  the  sale  and  conversion  of  the  said  real 
and  personal  estate,  in  trust  to  invest  the  same,  &c.,  and  to  stand 
and  be  possessed  of  the  interest,  dividends,  and  annual  proceeds, 
&c^  in  trust,  to  pay  the  same  to  his  said  wife,  during  her  life  or 
widowhood,  for  the  maintenance  of  herself  and  the  testators 
children  during  their  respective  minorities ;  and  upon  the  death 
or  marriage  of  his  said  wife,  which  should  first  happen,  then  the 
stocks,  funds,  and  securities,  the  produce  of  his  said  real  estate 
and  residuary  personal  estate,  and  the  interest,  dividends,  and 
annual  proceeds  thereof,  should  be  in  trust  for  his  children,  if 
more  than  one,  or  his  child,  if  only  one,  who  should  live  to  attain 
the  age  of  twenty-one  years,  or  marry ;  and  if  more  than  one,  in 
equal  shares  as  tenants  in  common.  The  will  contained  poweis 
of  maintenance,  education,  and  advancement,  but  no  power  of 
leasing. 
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The  testator  died  on  tho  28th  of  May,  1863.     Subsequently  to   .  V.O.  W. 
the  date  of  his  will  lie  had  purchased  two  freehold  houses,        1866 
nnmbered  164  and  165,  Westertk  Boady  Brighton^  where  he  carried       j„  ^ 
on  the  business  of  a  linendraper,  and  a  piece  of  freehold  land  at      ^^mi 
Keymer,  Sussex,  

Neither  of  the  trustees  ever  acted  in  the  trusts  of  the  will. 
One  of  them  renounced  the  executorship,  and  disclaimed  the  trusts 
by  deed ;  and  the  other  was,  at  the  death  of  the  testator,  and  still 
was,  out  of  the  jurisdiction.    He  never  disclaimed. 

The  widow,  and  sole  acting  executrix  of  the  testator,  was 
(lesirous  of  leasing  the  above  premises,  and  this  Petition  was 
presented  by  the  five  infant  children  of  the  testator,  by  their 
guardian,  and  two  proposed  new  trustees,  praying  for  the  appoint- 
ment of  new  trustees,  and  that  power  to  grant  a  lease  for  twenty- 
one  years  of  the  above  property  might  be  vested  in  such  trustees. 

The  only  question  was  whether  the  above  was  a  "  settled  estate  '* 
within  the  meaning  of  the  Leases  and  Sales  of  Settled  Estates 
Ads. 

Mr.  T.  Cs  Benshaw,  for  the  Petitioner,  cited  In  re  Greene  (1). 

Siu  W.  Page  Wood,  V.C.  :— 

Inasmuch  as  by  implication  the  rents  of  the  property  until  it 
is  sold  must  go  in  the  same  way  as  the  income  of  the  property 
is  directed  to  go  when  sold,  and  particularly  as.  the  testator  has 
given  to  the  trustees  a  discretion  as  to  the  time  of  sale,  I  am  of 
opinion  that  this  is  a  settled  estate  within  the  meaning  of  the  Acts. 

SoUcitor :  Mr.  William  Clarke. 

(1)  10  Jur.  (N.  S.)  1098. 


You  I.  '  ?  E 
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v.^.K.  EDMUNDS  V.  WAUGH. 

J^  Staiiiie  of  Limitatiom^^  A  4  Wm.  4,  e.  27, «.  42^SuU  to  recover  Interat. 

The  procoods  of  sale  of  mortgaged  premises,  sold  under  the  power  of  sale  in 
a  mortgage  deed  by  the  trustees  of  the  mortgagee,  were  paid  into  Court  in  a 
suit  for  the  administration  of  the  mortgagee's  estate ;  and  there  heing  nearly 
twenty  years'  arrears  of  interest  due  on  the  mortgage,  exceeding  in  amount 
the  fund  in  Court,  the  trustees  petitioned  for  payment  out  of  the  fund  to 
satisfy  such  arrears,  and  the  assignee  of  the  mortgagor  was  served  with  the 
Petition : — 

add,  that  the  Petition  was  not  a  suit  to  recover  arrears  of  interest  within 
the  42nd  section  of  the  statute,  3  &  4  Wm.  4,  c.  27 ;  and,  therefore,  that  the 
mortgagee's  trustees  were  entitled  to  more  than  six  years'  arrears  of  interest, 
and  the  fund  was  ordered  to  be  paid  over  to  them. 

The  decision  in  Mason  v.  Broadbent  (1)  questioned* 

XHE  question  in  this  case  was  whether,  having  regard  to  the 
42nd  section  of  the  3  &  4  Wm.  4,  c  27,  the  trustees  of  a  mort- 
gagee were  entitled  to  more  than  six  years'  arrears  of  interest 
under  the  following  circumstances : — 

By  an  indenture  of  mortgage  dated  in  1833  certain  premises 
were  mortgaged  to  secure  a  sum  of  £1100  and  interest  at  5  per 
cent.  Tliis  mortgage  deed  contained  a  covenant  to  pay  prinoij  nl 
money  and  interest  thereby  secured,  and  a  power  of  sale  in  default 
of  payment ;  and  upon  any  such  sale  under  the  power  it  w^is 
declared  that  the  mortgagee  should  stand  possessed  of  the  moneys 
upon  trust  to  reimburse  himself  costs,  charges,  and  expenses^  and 
retain  or  pay  the  principal  money  and  aU  interest  due  for  the 
same,  and  to  pay  the  residue  to  the  persons  for  the  time  being 
entitled  to  the  equity  of  redemption,  in  case  the  same  premises 
had  not  been  sold. 

The  mortgaged  premises  ultimately  became  vested,  under  an 
indenture  dated  in  1846,  in  Qeorge  Waugh ;  and  in  1844  Xeifw 
Buckle  Bartholomew,  who,  in  the  events  which  had  happened,  wa:> 
the  mortgagor,  became  insolvent. 

Qeorge  Waugh  died  in  1856,  and  the  above  suit  was  instituted 
to  administer  his  estate.  In  1860  the  trustees  and  executors  of 
Qeorge  Waugh  sold  the  mortgaged  premises  under  their  power  of 

(1)  33  Beav.  296. 
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sale,  and  the  purchase-money  was  paid  into  Conrt,  and,  with  the     V.-a  K, 
exception  of  £250,  distribnted  among  the  parties  entitled.    The       1866 
£250,  being  the  fimd  now  in  question,  was  carried  to  a  separate     edmukim 
account  in  the  cause  entitled  "  The  PlaintifiP's  contingent  liability      y^^Q^ 

account  in  respect  of  Lewi$  BucTde  Bartholometo^B  mortgage,"  to        

answer  any  claim  by  the  mortgagor  or  his  assignee  in  insolvency. 
No  interest  had  been  paid  for  nearly  twenty  years,  and  there 
being  now  due  for  principal  and  interest  a  sum  exceeding  the 
£250  in  Court,  the  trustees  petitioned  for  a  transfer  to  the 
general  credit  of  the  cause  of  that  Aind.  The  Petition  was  seryed 
on  the  assignee  in  insdvency  of  the  mortgagor,  and  the  question 
raised  was  whether,  under  the  Staiute  of  Limitations,  the  mort^ 
gagee's  trustees  were  entitled  to  more  than  six  years'  arrears  of 
interest. 

3Ir.  Swanston,  in  support  of  the  Petition,  claimed  the  whole  of 
the  arrears  of  interest  due. 

Mr.  Ciller,  for  the  assignee  of  the  mortgagor,  contended  that 
the  fond  being  in  Court  could  not  be  got  out  by  the  mortgagees 
w'thoat  a  Petition,  which  was  in  effect  a  suit  by  which  arrears  of 
interest  were  sought  to  be  recoyered  within  the  meaning  of  the 
42nd  section  of  the  statute  8  &  4  Wm.  4,  c.  27,  and  therefore  that 
the  mortgagee's  trustees  were  entitled  to  arrears  of  interest  for 
six  years  only.  He  referred  to  Mason  y.  Broadbent  (1),  where,  in 
a  suit  by  mortgagor  to  recoyer  surplus  money,  the  Master  of  the 
BolLj  held  that  six  years'  interest  only  could  be  retained. 

Mr.  H.  Lewis  appeared  for  the  insolvent ;  but  the  Vice-Chancel- 
lor  said  that  the  insolvency  being  still  pending,  the  Court  could 
Bot  recognise  the  insolvent  as  having  any  interest  in  the  subject- 
matter  of  the  Petition,  and  his  counsel  could  not  be  heard. 

Various  other  points  were  raised  in  argument,  and  authorities 
?ited;  but  it  is  not  necessary,  in  the  view  which  the  Court  took  of 
lie  case  on  the  first  point,  to  refer  to  them. 

5lB  B.  T.  KiNBEBSLET,  V.C.  :~ 

As  I  am  clearly  of  opinion  in  favour  of  the  mortgagee  on  the 
irst  point,  that  this  is  not  a  suit  to  recover  interest*  under  the 

(1)  33  Bcav.  200.^ 
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V.-O.  K.     42nd  section,  it  is  not  necessary  to  consider  the  effect  of  the 
18G6        numerous  cases  which  haye  been  referred  to  on  the  other  point& 

E^^^        [His  Honour  read  the  section,] 

The  question  is  whether  the  proceeding  now  before  me  is  a  suit 
to  recover  interest  within  the  reasonable  meaning  of  that  term  aa 
used  in  this  section. 

If  there  had  been  no  suit^  and  the  money  had  remained  in  the 
hands  of  the  mortgagees,  they  would  have  been  entitled  to  retain 
out  of  it  the  principal  money,  and  all  the  interest  they  claimed; 
and  the  mortgagor  could  only  have  got  any  part  of  it  out  of  their 
hands  by  filing  a  bill  to  compel  repayment  to  him  of  the  surplus 
money. 

I  do  not  mean  to  express  any  opinion  on  the  point  whether,  on 
any  such  proceedings  as  those  in  Mason  v.  Broadbent  (1),  the 
mortgagee  would  be  entitled  to  interest  for  six  years  only,  or  to 
the  whole  interest.  Assuming  that  he  would  be  entitled  to  six 
years'  interest  only,  the  state  of  things  here  is,  that,  there  being 
a  suit  to  administer  the  estate  of  the  mortgagee,  the  money  «as 
paid  into  Court  in  that  suit  Does  the  fact  of  the  money  leiuj 
in  Court  vary  the  rights  of  the  parties  ? 

The  money,  after  being  brought  into  Court,  was  distributed 
among  the  persons  entitled,  except  the  £250  now  in  question, 
which  was  set  aside  to  indemnify  the  trustees  from  any  claims  on 
the  part  of  the  mortgagor  or  his  assignee.  But  that  fund  is  in  the 
hands  of  the  Court,  not  as  belonging  to  the  mortgagor,  but  it  still 
is  constructively,  as  between  the  mortgagor  and  mortgagee,  in  the 
hands  of  the  mortgagee ;  and  the  present  Petition  seeks  to  have 
this  money  dealt  with  according  to  the  rights  of  the  parties,  and 
the  mortgagor's  assignee  was  served  in  order  that  he  might  make 
any  claim  .he  thought  fit.  It  appears  to  me  that  the  highe^1 
ground  that  the  assignee  can  take  is  to  ask  to  be  regarded  as 
coming  to  recover  the  surplus  money,  and  insisting  upon  only  six 
years'  interest  being  retained  by  the  mortgagee.  Assuming  that 
to  have  been  the  case,  such  a  suit  could  not  be  regarded  as  one  to 
recover  interest,  as  a  suit  to  recover  interest  would  necessarily  I* 
instituted  by  the  person  entitled  to  the  interest^  that  is,  the 
mortgagee. 

(1)  33  Beav.  296. 
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In  the  case  of  Mcuon  y.  Broadbeni  (1),  which  was  a  suit  by  a     Y.-C.  K. 
mortgagor  to  recover  the  surplus  money,  the  decision  appears  to       1866 
have  been  that  the  mortgagee  should  only  retain  six  years'  arrears     KwirorDB 
of  interest    It  appears  to  me,  however,  that  the  attention  of  the     ^  '• 
Master  of  the  Bolls  was  not  by  the  argument  specifically  called  to       — 
the  precise  terms  of  the  42nd  section,  and  his  Lordship  seems  to 
have  assumed  that  if  it  had  been  a  bill  for  redemption  the  mort- 
gagee would  only  have  been  entitled  to  six  years'  arrears  of 
interest,  and  to  have  considered  that  the  case  before  him  must  bo 
regarded  as  if  it  had  been  such  a  suit.    I  am  bound  to  say  that, 
with  all  deference,  I  cannot  concur  in  the  conclusion  that  a  bill  by 
a  mortgagor  to  recover  the  surplus  money  comes  within  the  terms 
of  the  42nd  section  as  being  a  suit  by  which  arrears  of  interest 
are  sought  to'  be  recovered. 

Moreover,  it  does  not  appear  to  me  to  come  within  the  spirit  of 
the  Act,  which,  it  must  be  remembered,  is  an  Act  taking  away 
existing  rights,  and  which  must  bo  construed  with  reasonable 
strictness.  The  intention  of  the  Legislature,  I  think,  was  that  if  a 
man  chose  to  let  interest  run  into  arrear  for  more  than  six  years, 
and  then  come  to  a  court  of  justice  to  recover  the  interest,  he 
should  only  be  entitled  to  recover  six  years'  interest ;  but  it  does 
not  follow  that  the  Legislature  intended  that  a  mortgagor  who  has 
lost  his  legal  right,  and  comes  to  the  Court  insisting  on  his  equity 
to  redeem,  should  be  allowed — ^although  he  has  failed  to  pay  the 
interest  which  he  ought  to  have  paid  for  more  than  six  years — to 
redeem  on  payment  only  of  six  years'  interest.  Thei;e  would  be 
no  justice  in  such  a  construction  of  the  statute.  Is  the  omission 
of  the  mortgagor  to  pay  the  interest  which  he  ought  to  have  paid 
less  culpable  than  the  omission  of  the  mortgagee  to  demand  and 
enforce  payment  of  it? 

I  must  hold  that  the  mortgagee  is  entitled  to  all  the  interest 
^hich  has  not  been  paid. 

Costs  of  the  Petition  out  of  the  lund. 

Solicitor  for  the  Petitioner :  Mr.  MarshdUs 
(1)  33  Bcav.  29& 
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V.-0.  K-  HATNBS  V.  BAETON. 

1 86C         CosU^Lands  Clauses  Consolidation  Act,  ISiB^Confirmation  <f  Contract— Ixinis 

Where  a  railway  company  takes  land  which  ia  the  subject-matter  of  a  suit, 
and  it  becomes  necessary  to  serve  the  parties  to  the  suit  with  a  Petition 
occasioned  by  the  land  being  so  taken,  all  the  costs  of  such  parties,  includis^ 
the  cost  of  their  appearance,  most  be  paid  by  the  company. 

JLhIS  was  a  Petition  by  trust^eef,  for  confirmation  by  the  Court 
of  a  contract  entered  into  by  them  for  the  sale  of  a  piece  of  land, 
at  Hendan,  to  the  Midland  BcUlway  Company,  which  was  required 
for  the  purposes  of  the  railway.  Owing  to  the  land  in  question 
being  the  subject-matter  of  the  above  suit^  the  tenants  for  Ufe, 
who  were  parties  to  the  suit,  had  necessarily  been  served  with  the 
Petition,  j, 

Mr.  W.  Morris,  for  the  Petition. 

Mr.  F.  Harrison,  for  the  tenants  for  Ufe,  who  were  parties  to  the 
suit,  asked  for  their  costs. 

Mr.  Sargent,  for  the  railway  company,  admitted  their  liability 
to  pay  the  costs  occasioned  by  the  service  of  the  Petition,  hut 
relying  on  Sidney  v.  WHmer  (No.  2.)  (1),  contended  that  tlio 
railway  company  were  not  bound  to  pay  the  expense  of  their 
appearance. 

Sir  R  T.  Kindebslet,  V.C.  :— 

I  adhere  to  the  rule  I  laid  down  in  Haynes  V.  Barton  (2),  that 
where  a  railway  company  takes  land  which  is  the  subject-matter 
of  a  suit,  and  in  consequence  of  the  existence  of  such  suit  it  is 
necessary  to  serve  the  parties  to  the  suit,  the  railway  comply 
must  pay  all  the  expenses  occasioned  thereby.  The  railway 
company  must  therefore  pay  the  costs  of  the  parties  served, 
including  the  costs  of  their  appearance. 

Solicitor  for  the  Petitioners :  Mr.  Barton. 

<1)  31  Beov.  338.  ^  (2)  1  Drew  &  Sta.  483 
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HUME  V.  POCOCK.  v.-as. 

Specific  Per/mTnance'-StijsuJaHan  aa  io  TiUe-^Evidenoe.  1865 


On  a  bill  for  specific  performance  of  an  agreement  to  purchase  certain  lands,         ' 
"the  Plaintiff  only  to  produce  a  title  from  bis  Tendor;'*  it  appearing  that  * 
Plaintiff  at  the  instance  of  the  Defendant  had  purchased  all  the  estate,  rights 
title,  and  interest  in  the  said  lands  from  one  of  four  reputed  owners,  the  Court 
held  that  Defendant  was  not  at  liberty  to  show  aliunde  that  Plaintiff*s  vendor 
had  no  title,  and  decreed  specific  performance  of  the  agreement. 

iHIS  was  a  bill  for  specific  perfonnance  of  an  agreement. 
During  the  year  1858,  the  Defendant  Pocock  with  one  Kingdon 
were  engaged  in  promoting  a  bill  in  Parliament  for  the  purposo 
of  embanking  and  reclaiming  certain  ^mudlands  near  Chieherier 
harbour.  The  bill  was  thrown  out  in  that  year,  but  was  again, 
imder  authority  reserved,  brought  forward  in  1859. 

Lord  FUzhardinge,  then  Sir  MaMriee  F.  F.  Berkley,  a«  lord  of 
the  manor  and  hundred  of  Boshanh  claimed  to  be  entitled  to  cer- 
tain waste  lands  in  Thomey,  which  the  proposed  bill  sought  to 
embank  and  reclaim.  In  the  book  of  reference,  deposited  pre- 
Tioualy  to  the  application,  the  waste  lands  were  numbered  25,  and 
were  described  as  shore  mudlands  and  creeks,  and  the  reputed 
o^vneis  were  stated  to  be  Sir  M.  F.  F.  Berkley,  claiming  to  be  lord 
paramount  of  the  hundred  of  Bosham;  F,  Padmck,  Sir  C.  Taylor, 
Bart,  claiming  to  be  lords  of  the  manor  of  West  Thomey,  Tlwmey 
Bechley,  and  Thomey  Afflands;  the  Lords  Commissioners  of  the 
Admiralty,  the  Crown,  and  Commissioners  of  Woods  and  Forests. 

On  the  renewal  of  the  application  to  Parliament  in  1859,  Sir 
M.  P.  F.  Berkley  threatened  to  oppose  the  bill,  and  presented  a 
Petition  to  Parliament  for  that  purpose.  In  this  state  of  things, 
Mr.  Kingdm,  one  of  the  joint  promoters  of  the  bill,  proposed  to 
the  Plaintiff  to  purchase  Sir  M.  F.  F.  Berkley's  estate  and  interest 
in  the  land ;  and  it  was  ultimately  agreed  that,  if  the  negotiations 
were  successful,  the  promoters  would  purchase  the  estate  and 
interests  from  the  Plaintiff  at  an  advanced  price,  the  difference 
in  price  being  a  consideration  to  the  Plaintiff  for  his  trouble.  The 
Plaintiff  acceded  to  the  proposal,  and  on  the  ^d  of  June,  1859,  an 
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;,v.-C.  S.      agreement  was  entered  into  between  him  and  Sir  jlf.  F.  F.  BerMey, 
18G5       which  was  to  the  following  effect : — 
UuyLE^         **That  Sir  Jlf.  jR  F.  BerUey  will  withdraw  his  opposition  to 

Poc^      *^®  bill. 

•     «  That  the  Plaintiff  shall  pay  Sir  M.  F.  F.  Berkley  £2000,  as 

compensation  for  his  interest  in  the  lands  to  b3  enclosed,  within 
two  years,  withjnterest  from  the  passing  of  the  bill ;  such  som  to 
be  a  charge  on  the  land ;  but  that  if  the  bill  do  not  pass,  the 
agreement  to  bo  void. 

«  That  Sir  Jlf.  F.  F.  Berkley  shall  not  be  called  on  to  produce 
any  title  to  the  lands,  except  his  father's  will,  whose  right  over 
them  shall  be  admitted." 

On  the  3rd  of  June,  1859,  the  agreement  now  sought  to  be 
specifically  performed  was  entered  into  between  the  Plaintiff  of 
the  one  part,  and  Kinffdon  and  Poeook  of  the  other  part,  and  was 
as  follows : — 

**  Whereas  Admiral  Berkley,  by  certain  grants  from  the  Crown, 
is  lord  of  the  hundred  and  manor  otBoaham,  Sussex :  And  wheieas 
Kingdon  and  Pooock  applied  last  session  for  an  Act  to  enable  them 
to  enclose  and  reclaim  part  of  the  lands  situate  in  Ohuiieder 
HarbaWy  and  part  of  which  lands  are  within  the  said  hundred,  and 
comprise  the  lands  between  high  and   low  water  mark:  And 
whereas  the  Lords  of  the  Admiralty  caused  a  report  to  be  made 
that  the  said  Act  should  not  be  granted ;  and,  in  consequence,  by 
the  sudden  termination  of  the  last  session  of  Parliament,  the  said 
Act  was  stopped,  and  the  right  of  the  undertakers  to  proceed  then>- 
with  in  the  present  session  reserved :  And  whereas  the  said  B. 
Huine  hath  agreed  with  the  said  Sir  Jlf.  F.  F.  Berkley  for  the  pu^ 
chase  of  all  his  estate,  right,  title,  and  interest  in  the  mudlands  or 
lands  within  the  said  hundred  between  high  and  low  water  mark, 
except  such  part  as  lies  in  Bosham  Greek.    Now,  the  said  B.  Hum 
doth  hereby  agree  with  Kingdon  and  Pocoek  that  he,  Humey  shall 
and  will  sell  to  Kingdon  and  Pocoek,  all  his  estate,  right,  and 
interest  in  all  such  parts  of  the  said  lands  between  high  and  low 
water  mark  as  are  within  the  hundred  of  Bosham,  and  are  included 
in  the  lands  proposed  to  be  redeemed  and  embanked  under  the 
provisions  of  the  intended  Act  of  Parliament,  at  the*  sum  of  £3050 : 
Ami  Kingdon  and  Pjocock  dc.  hereby  agree  with  Ilume  that,  in  the 
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erent  of  the  Act  being  obtained,  they  will  purchase  all  the  said      v.-O.  8. 

lands  at  the  sum  of  dS3050 :  And  it  is  agreed  that  the  said  pur-        ig^^ 

chase  shall  be  completed  within  two  years  from  the  passing  of  the       ^^^ 

Act,  and  that  the  sum  of  £3050  shall  bear  interest  at  the  rate  of  v. 

__                         Poooox. 
£5  par  cent,  from  the  9th  of  April  last ;  that  the  said  Hume  ahdU        ' 

k  edUed  upon  to  produce  only  the  title  from  Admiral  Berkley  to  him- 

id/;  that  such  sum  of  jS3050  and  interest  shall  bo  a  charge  upon 

the  land  to  be  enclosed ;  that  in  the  eyent  of  the  bill  not  passing 

into  an  Act  of  Parliament,  this  agreement  shall  be  void." 

The  two  agreements  of  the  2nd  and  3rd  of  June,  1839,  were 
brought  to  the  Plaintiff  ready  prepared  by  a  Mr.  Padu^ick,  on 
bshalf  of  Kingdon,  and  were  executed  by  the  Plaintiflf  at  his  in- 
stance. Padwiek  appeared  to  haye  acted  as  agent  for  all  parties. 
The  Plaintiflf  was  applied  to  in  consequence  of  Lord  FUzhardinge 
having  declined  to  treat  with  Pocock  and  Kingdom, 

Lord  Fitzhardinge  having  withdrawn  his  opposition,  the  bill 
passed;  Kingdon,  Poeoek,  and  one  Bird,  were  nfimed  as  under- 
takers in  the  Act,  but  the  whole  interest  subsequently  became 
vested  in  the  Defendant  Poeoek  By  an  Act  .passed  in  1864,  the 
time  for  the  execution  of  the  works  was  extended  to  the  19th  of 
August^  1867. 

The  Defendant  took  no  steps  till  1864  to  reclaim  the  said  lands, 
bat  in  that  year  he  commenced  operations,  and  drove  piles  into 
the  said  lands.  The  Defendant  having  refused  to  perform  the 
agreement,  on  the  25th  of  October,  1864,  this  bill  was  filed,  and  an 
injunction  applied  for,  but  refused  by  his  Honour. 

The  bill  prayed  for  specific  performance  of  the  agreement,  and 
for  an  account  of  what  was  due  to  the  Plaintiflf  for  principal  and 
interest ;  that  on  the  amount  being  ascertained,  payment  might 
be  decreed ;  and,  in  de&ult,  that  the  Defendant  might  be  restrained 
from  exercising  acts  of  ownership ;  that,  until  payment,  the  prin- 
cipal and  interest  might  be  declared  a  chaise  on  the  said  lands ; 
that  if  specific  performance  could  not  be  decreed,  damages  might 
be  awarded,  and  assessed  in  such  manner  as  the  Court  should 
direct 

There  was  a  great  deal  of  evidence  on  the  part  of  the  Plaintiflf 
to  shew  that  Lord  PUzhardinge's  claim  was  lonafde,  and  that  the 
Defendant  knew  that  there  were  conflicting  claims  to  the  lands  in 
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Y.-O.  B.     qnestioxL    Mr.  Kinffdon,  in  the  Srd  paragraph  of  his  affidavit, 

18C5       stated  that,  '' previously  to  the  application  to  Parliament  for  the 

HuMB       said  Act,  and  long  before  I  commmiicated  with  Mr.  Padwick,  as 

PoalcK.      agent  for  Lord  FUzhardinffe^  I  caused  the  inquiries  to  be  made 

referred  to  in  the  5th  paragraph  of  the  Defendant's  answ^,  and 

from  those  inquiries  became  satisfied,  and  fully  beUeved,  that  Sir 
Jf.  F.  F.  Berkley,  as  lord  paramount  of  the  manor  of  Bosham,  was 
the  owner  of  some  portion  of  the  mudlands  intended  to  be  re- 
claimed, or  of  the  lands  adjacent  thereto,  and  I  accordingly  caused 
his  name  to  be  inserted  in  the  book  of  reference,  and  was  prepared 
to  treat  with  him  as  owner."  Kingdon,  in  his  eyidenoe,  further 
stated  that  he  had  assigned  his  interest  under  the  Act  to  Poeoek, 
on  the  footing  that  the  contract  with  the  Plaintiff  was  to  be  pe> 
formed. 

The  Plaintiff  also  relied  on  a  letter  from  Kingdon  to  Padmek 
previous  to  the  agreement  set  out  in  PoeocKs  answer,  where 
Kingdon  described  Sir  M.  F.  F  Berkley^ 9  title  "  aa  very  shaky, 
indeed,"  as  shewing  that  the  Defendant  was  aware  that  the  title 
had  been  impugned. 

The  case  made  by  the  answer  was  that  what  the  Defendant 
agreed  to  purchase  were  the  mudlands  vested  in  Admiral  BerMey^ 
and  the  Defendant  submitted  that  he  was  not  by  the  agreement 
precluded  from  shewing  alitmde  that  Sir  M.  jP.  F.  BerMet/^  now 
Lord  FUzhardingey  had  no  estate,  title,  or  interest  in  the  said 
lands.  The  Defendant  further  submitted  that,  even  if  the  Court 
should  be  against  him  on  that  point,  the  specific  performance 
of  the  agreement  ought  not  to  be  decreed,  as  the  agreement  was 
procured  by  the  representations  of  Padivick  that  Lord  FUThardinge 
was  absolutely  entitled  to  all  the  waste  lands  in  Chidhcan  and 
Thomey.  The  answer  further  stated,  that  there  were  no  rights  to 
waste  lands  in  the  manor  of  Chidham,  and  that  as  to  the  manor  of 
Thomey,  it  and  every  proper  right  or  interest  appurtenant  thereto 
was,  in  February,  1836,  conveyed  by  Lord  FUzhardinge  to  a  Mi. 
LymCy  and  by  his  representatives  conveyed  to  Sir  Charles  Tayltfr. 

There  was  a  great  deal  of  evidence  adduced  on  the  part  of  the 
Defendant  to  shew  that  Lord  Fthhardinge  had  no  interest  in  the 
said  mudlands ;  but  his  Honour  held  the  Defendant  was  preduded 
by  the  agreement  from  going  into  that  case. 


V. 
VOOOCK. 
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Mr.  MdinB,  Q.C.9  and  Air.  Ihf,  for  the  Plaintiff,  relied  on  the     v.-a  a 
agreement^  and  contended  that  the  Plaintiff  was  only  bound  to        1865 
produce  a  conveyance  firom  Lord  FUzhardinffe  to  the  Plaintiff.       q^ 
This  would  be  oondufiive  in  any  case,  but  here  the  Defendant 
entered  into  the  contract  with  fall  knowledge  that  Lord  Fitz-'. 
hardmge's  title  was  "very  shaky,"  as  appeared  from  Kmgdon^B 
eridence. 

Mr.  Bacon,  Q.C.,  and  Mr.  MacnaglUenj  for  the  Defendant : — 

There  are  two  grounds  on  which  this  bill  must  be  dismi8Be4 
Bith  costs.  First,  that  this  agreement  was  obtained  by  the  fraudu- 
lent misrepresentations  made  by  Fadwich  Secondly,  on  the  con- 
struction of  the  agreement 

On  the  first  point  they  referred  to  the  evidence,  which  they 
contended  made  out  the  case  of  misrepresentation  and  fraud,  and 
insisted  that  the  opposition  in  Parliament  was  part  of  the  same 
proceeding. 

On  the  second  point  they  submitted  that  the  evidence  shewed 
that  Lord  FUzhardinge  had  no  title  whatever  to  the  lands  in 
question.  If  Lord  FUzha/rdinge  had  no  lands  to  sell,  there  was 
nothing  on  which  the  agreement  could  operate.  That  there  wore 
no  mudlands  within  the  hundred  of  BoBham,  appeared  from  the 
endence  of  the  Himdred  Bolls. 

3fr.  Maiins  objected  to  this  evidence,  which  he  contended  was 
excluded  by  the  agreement. 

The  Vice-Chancellor: — ^This  evidence  cannot  be  admitted, 
l)ecause,  by  the  terms  of  the  agreement,  you  are  precluded  from 
impeaching  Lord  FUzhardinge's  title- 
Mr.  Bcuum,  Q.C.,  and  Mr.  Macnaghten:—- 
Notwithstanding  the  stipulation  relied  on,  wo  are  at  liberty  to 
Bliew  that,  unless  Lord  FitzJiardtnge  has  some  interest,  the  Plaintiff 
cannot  have  specific  performance.  This  is  not  a  case  like  Freme 
V.  WrigJU{l)y  because  in  that  case  the  condition  was  that  the 
purchasers  should  have  an  assignment  of  the  bankrupt's  interest 
under  such  title  as  ho  lately  held ;  but  hero  the  condition  was 

(1)  4  Madd.  3G4. 
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7.-C.  S.      nearly  identical  with  that  in  Shepherd  y.  KeaJUey  (1).    In  that 

1S65        case  the  condition  was  that  the  vendor  should  not  be  obliged  to 

^^       produce  the  lessor's  title,  but  the  yendee,  having  aliunde  discovered 

p  ^'         a  defect^  was  held  entitled  to  insist  on  the  objection.    That  ded- 

sion  leally  covered  the  present  case.    The  only  distinction  between 

the  two  was  that  in  the  reported  case  the  words  were  *^  shall  not  be 
.  obliged  to  produce,"  whereas  here  the  words  were  **  shall  be  called 
on  to  produce  only,"  but  in  principle  the  cases  could  not  be  distin- 
guished. See  also  Dart^  V.  &  P.  (2),  Darlington  v.  Hamilton  (3), 
Warren  v.  Bichardson  (4). 

The  Plaintiff,  if  specific  performance  is  refused,  may  try  his 
rights  in  a  court  of  law,  which  is  the  proper  tribunal.  Assuming 
what  is  but  feebly  denied,  that  Lord  FUzhardinge  has  no  title, 
the  Plaintiff's  claim,  if  any,  is  a  mere  money  demand,  to  pay 
money  for  personal  services,  the  proper  remedy  for  which  would 
bo  damages  at  law  for  breach  of  contract. 

Aigain,  this  contract  is,  at  all  events,  ambiguous,  and  on  that 
ground  alone  will  not  be  enforced  in  this  Court:  Harnett  v. 
Yielding  (5).  In  that  case  Lord  Bedesdale  said  (6) : — ^*  One  ground 
on  which  Courts  of  Equity  refuse  to  enforce  specific  execution  of 
agreements  is  when,  from  the  circumstances,  it  is  doubtful  whether 
the  party  meant  to  contract  to  the  extent  that  he  is  sought  to  be 
charged."  It  was,  to  say  the  least  of  it,  very  doubtful  whether  the 
Defendant  ever  meant  to  contract  to  pay  £3050  in  return  for 
nothing.  Lastly,  this  is  not  such  a  contract  as  this  Court  will 
perform,  it  being  on  the  fietce  of  it  an  unrighteous  claim. 

Sir  John  Stuabt,  V.C.  :— 

It  has  been  contended  that  the  Plaintiff  has  no  title  to  the 
estate,  and  that,  having  no  title,  he  cannot  perform  his  part  of  the 
agreement. 

There  is  no  doubt  that,  in  contracts  for  the  sale  and  purchase  of 
property,  the  terms  of  the  contract  must  be  clear,  in  order  that  the 
Court  may  see  how  far  the  subject-matter  of  the  purchase  can  be 
given  by  the  party  who  contracts  to  sell  to  him  who  contracts  to 

(1)  1  0.  M.  &  R.  117.  (4)  1  Y,  Ex.  1. 

•   (2)  3nl  ed.  p.  98.  (5)  2  Sch.  &  Lef.  549. 

(3)  1  Kay,  550.  <6)  Ihid,  554. 
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buy.    But  the  owner  of  a  dispnted  title  may  make  a  ralid  contract     ^'C-  ^ 
for  the  sale  of  that  title,  snch  as  it  may  be.    No  doubt,  with       ^^^ 
reference  to  the  terms  of  a  contract,  it  is  implied  that  the  pur-      Hums 
chaser  is  to  have  an  indefeasible  title ;  and  although  the  vendor     po^ck. 
may  hare  entered  into  a  contract  that  he  shaU  not  be  bound  to 
produce  a  title,  yet  the  terms  of  the  contract  may  be  such,  that  if 
it  appears  aliunde  that  he  has  no  title,  and  can  therefore  give  the 
purchaser  nothing,  the  Court  in  such  a  case  would  not  make  a 
decree  for  specific  performance.    The  meaning  of  specific  perform- 
ance is,  that  there  shall  be  conveyed  what  the  vendor  has  con- 
tracted to  sell  to  the  purchaser. 

The  case  now  before  the  Court  is  that  of  a  contract  for  the 
purchase  of  property,  as  to  which  both  contracting  parties  knew 
there  were  four  claimants.  The  circumstances,  however,  under 
which  the  contract  was  entered  into  were  extraordinary.  Evidence 
upon  that  subject  has  been  entered  into  by  both  parties.  The 
Defendant,  who  is  the  purchaser,  was  engaged  in  an  attempt 
to  obtain  from  the  Legislature  an  Act  of  Parliament  to  enclose 
certain  mudlands.  Pursuant  to  the  requisitions  of  the  Legis- 
lature, he  was  bound  to  tell  who  were  the  owners  or  reputed 
owners  of  the  lands  in  question,  and  four  names  were  given  by  him 
as  being  the  owners  or  reputed  owners,  and  of  these  that  of  Lord 
Fitzhardinge^  under  whom  the  Plaintiff  claims,  was  one.  The 
Crown  was  another  of  the  four  claimants.  In  that  state  of  things 
the  agreement  in  question  was  entered  into. 

One  of  the  difficulties  in  the  Defendant's  case  is,  that  Kingdon^  a 
contractor,  and  an  active  party  in  the  contract,  is  an  important 
witness  on  l)ehalf  of  the  Plaintiff.  Li  his  evidence  he  states,  **  that 
previously  to  the  application  being  made  to  Parliament  for  the 
Act,  and  long  before  I  communicated  with  Padwteh,  as  the  agent  of 
Lord  FUzJiardinge,  I  caused  inquiries  to  be  made,  and,  from  those 
inquiries,  I  became  satisfied,  and  fiilly  believed,  that  Lord  FUsh 
hardinge  was  lord  paramount." 

It  has  been  argued  that  Padwieh  was  the  only  source  of  the 
information  which  induced  the  Defendant  to  give  the  names  of 
the  four  claimants.  But  the  Defendant  Poeock  in  his  answer 
states  that,  previously  to  the  application,  he  had  been  informed 
that  these  names  had  been  inserted  in  the  books  of  reference. 


POOOOK. 
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y.-0.  S.      In  this  state  of  things,  it  is  obviously  an  important  matter  for 
1865       the  person  applying  for  an  Act  of  Parliament^  under  the  circum- 

HuuB  stances  in  which  the  Defendant  was  situated,  to  get  rid  of  these 
claimants*  The  agreement  in  question  was  entered  into  for  that  * 
purpose,  and  with  the  knowledge  upon  the  part  of  the  contracting 
parties  that  there  were  four  claimants  of  the  property  in  ques- 
tion. The  agreement,  under  these  circumstances^  recites  that 
Lord  FUzhardinge  was  lord  of  the  manor  and  hundred  of  Boskam; 
that  Kinffdon  and  Poeoek — ^parties  of  the  other  part  of  the  con- 
tract— ^purchasers,  had  applied  for  an  Act  of  Parliament  for  en- 
closing the  lands  within  the  said  hundred ;  and  it  redtes  that 
the  Act  had  not  been  passed,  by  reason  of  the  sudden  termination 
of  the  session,  and  then  that  Svme  had  c^reed  with  Lord  Fib^ 
hirdinge  to  purchase  his  right  and  interest .  in  the  lands  in 
question ;  and  after  all  that,  the  Plaintiff  Humey  by  this  memo- 
randum, agrees  with  Kinffdon  and  PoeoeJc  to  sell  to  Pocock  for 
£3050,  and  then  comes  the  important  provision  that  Hume  diall 
be  called  on  to  produce  only  the  title  from  Lord  FUzhardinge 
to  himself. 

Looking  at  all  the  circumstances  under  which  this  agreement 
was  entered  into,  the  relative  situations  of  the  contracting  parties, 
and  also  the  terms  of  the  agreement,  they  exactly  fit  the  caee 
of  a  bargain  with  one  of  several  claimants  for  his  interest  in 
the  lands  in  question.  The  stipulation  that  the  Plaintiff  shall 
only  be  bound  to  produce  a  title  from  Lord  FUzhardinffe  seems  to 
me  conclusive  upon  the  question  as  to  his  only  being  bound  to 
shew  a  title  &om  him ;  and  also  that  if  any  of  the  other  claimants 
should  be  entitled,  that  circumstance  cannot  alter  the  terms  of  the 
contract.  Besides,  under  the  Act  of  Parliament,  from  the  time  it 
passed  all  objection  was  gone,  for  it  gave  compulsory  power  to 
acquire  possession  of  the  lands.  That  possession  has  been  ac- 
quired and  enjoyed ;  but  now  it  is  said  that  it  was  not  acquired 
from  Lord  Fitzhardingej  he  not  being  entitled,  but  fix)m  somebody 
else,  although  I  do  not  know  where  that  appears  in  evidence. 

From  the  statement  of  the  Defendant  himself,  it  appears  that 
he  has  got  the  property.  PoGock  says,  "I  allege  that  the  Croi^'n 
or  Sir  F.  Tuiyhf,  &c.,  is  entitied  to  the  waste,"  btit  he  will  not  say 
through  whom  he  acquired  a  title. 


V. 

Fooocx. 
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This  is  a  case  of  a  contract  made  under  snch  circumstanoos  as     V.-0.  S. 
plainly  shew  that^the  object  was  to  get  a  title,  emch  as  it  was,  and       1865 
it  was  ad  integral  part  of  it  that  the  vendor  was  bound  to  produce       humi 
only  a  oonyeyance  from  Lord  FUzhardinge  to  himself  [his  Honour 
then  considered  the  evidence  which,  it  was  said,  supported  the 
charge  of  fraud,  and  said  that  it  wholly  failed  to  make  out  a  case 
of  fiaud  or  bad  faith,  and  continued  as  follows] : — So  that,  putting 
the  whole  of  the  circumstances  together,  this  is  a  very  difiCerent  case 
from  Siepherd  v.  KeaUey  (1),  and  cases  of  that  kind ;  and  looking 
at  the  circumstances  under  which  the  contract  was  entered  into, 
and  the  position  of  the  contracting  parties,  and  the  knowledge 
they  all  possessed,  and  the  subject-matter,  it  is  a  case  in  which 
the  Plaintiff  Hvme  is  entitled  to  a  decree. 

UonTTES: — ^Declara  that  the  agreement  of  the  3rd  of  June,  1859,  ought  to  bo 
specifically  performed  and  carried  into  execution,  provided  that  a  good  title  can 
be  made  to  the  said  lands,  having  regard  to  the  declaration  next  hereinafter  oon- 
taincd,  and  order  and  decree  the  same  accordingly.  Declare  that  upon  the  true 
oonstniction  of  tho  said  agreement  the  Plaintiff  is  not  to  be  called  upon  to  shew 
any  other  title  to  the  said  lands  than  that  from  the  said  Lord  Fitxhardinge  to  tho 
Plaintiff.  Inquire  whether  a  good  title  can  be  made  to  the  said  lands,  having 
rjgard  to  the  liberty  to  apply. 

Solicitors  for  the  Plaintiff:  Messrs.  Boater ^  BosOy  Norton,  db  Co. 
Solicitors  for  the  Defendant :  Messrs.  Ohilton,  Bwrton,  Yeaia,  & 


In  re  NEWBERY.  v.c.  s. 

Infant — Rdigioui  Education — Plyjnouth  Brethren.  18G5 

The  fiitber,  a  beneficed  clergyman  of  the  Church  of  England,  having  ap-  ^^*  1^» 
Iiomted  a  minister  of  the  same  ehnreh,  conjointly  with  his  widow,  guardians 
of  his  children,  the  widow,  after  her  husband's  death,  attached  herself  to 
the  Plymouth  Brethren^  and  with  the  infants  frequented  their  meeting-house. 
The  Court,  on  the  application  of  the  other  guardian,  ordered  tho  children  to 
he  educated  in  the  principles  of  the  Church  of  England^  and  restrained  their 
attendance  at  the  meeting-house  of  the  dissenting  body. 

In  directing  the  religious  education  of  its  wards  the  Court  will  have  regard 
to  tho  religious  views  of  the  flEkther  where  they  are  not  immoral  or  dangerous. 

IHE  question  raised  in  this  case  came  on  upon  a  summons  ad<- 
joumed  into  Courts  on  the  part  of  two  infants,  a  boy  aged  fifteen,  and 

(1)  1  C.  M.  &  K.  117. 
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V.-C.  S.      a  girl  aged  twelve,  by  their  next  friend,  the  Eev.  Sorry  CaddeUy  that 
1865       £400  might  be  expended  in  their  education  and  nudntenanoe,  and 
^^       that  directions  might  be  given  for  the  maintenance  and  edncatioB 
Newbery.    of  the  infants.    The  facts  as  set  forth  in  the  affidavits  were  briefly 
these : — The  father  of  the  children,  the  Rev.  Thomas  Neuhry,  of 
Hinton  St.  Oeorffe,  Samersety  was  the  son  of  Methodist  parents,  and 
was  educated  as  a  Methodist^  but  subsequently  was  ordained  as  a 
clergyman  of  the  Church,  and  became  rector  of  the  parishee  d 
Leavington  and  8t  Michoui'CvmrlHnningUm,    He  held  that  prefer- 
ment until  his  death,  and  his  wife  also  attended  the  services  of  the 
Church.    He  had  two  children,  the  present  infants,  of  whom  the 
boy,  W.  F,  H.  Newberjfy  was  bom  on  the  7th  of  May,  1851,  and  the 
daughter,  M.  A.  V.  Newbery^  was  bom  on  the  2nd  of  October,  1854. 

The  testator  by  his  will  directed  his  trustees  to  stand  possessed 
of  the  property  bequeathed  thereby  in  trust  for  the  benefit  of  the 
children  living  at  his  death,  with  such  provisions  for  their  main- 
tenance, education,  or  advancement,  either  at  the  discretion  of  the 
tmstees  or  trustee  for  the  time  being  of  his  will,  or  of  any  other 
person,  upon  such  conditions,  with  such  restrictions,  and  in  gnch 
manner  as  his  wife  should,  during  her  widowhood,  by  will  or  codicil, 
or  writing  in  the  nature  of  a  codicil,  from  time  to  time  appoint, 
and  in  default  of  ap|k)intment  equally  among  his  children  hying 
at  his  death ;  and  he  appointed  his  wife,  during  her  widowhood,  and 
the  Rev.  H.  Caddell,  vicar  of  St.  Pder^s,  Colchester,  guardians  of  his 
infant  children.    He  died  on  the  30th  of  March,  1861. 

It  appeared  from  the  evidence  that  Mr.  CaddeU  had,  with  the 
widow  and  with  the  tmstees,  allowed  £300  a-year  for  the  mainte- 
nance and  education  of  the  infteoits;  but  in  May,  1864,  having 
leamed  that  Mrs.  Newberyy  the  mother,  had  left  the  communion 
of  the  Church  of  England,  and  attached  herself  to  the  sect  of  Dis- 
senters known  as  the  Plymouth  Brethren,  refused  any  longer  to 
sanction  the  allowance ;  and  this  summons  was  shortly  afterwards 
taken  out. 

The  plan  proposed  by  Mr.  CaddeH  was,  that  the  boy  should  bo 
sent  to  the  school  of  a  Mr.  Murray,  at  Wimbledon  Common,  and  the 
girl  to  a  school  at  West  Heaih  House,  Abbey  Wood,  conducted  by 
the  widow  of  the  late  incumbent  of  Christ  Church,  Worihing. 

Mrs.  Newbery  proposed  that  her  son  should  be  placed  under  the 


VOLL]  EQUITY  CASES.  433 

care  of  the  Rev.  Mr.  Dolby,  present  rector  of  the  parish  lately  held     V.-a  8. 
by  her  late  husband ;  that  the  daughter,  whom  she  described  as  a        1865 
child  of  a  delicate  and  sensitive  constitution,  should  remain  under       Xn  ra 
the  care  of  herself  and  of  a   Miss  Acraman,  who  had  been  her    Nkwmry. 
governess  during  the  last  five  years,  and  was  so  at  the  death  of 
the  infants'  father. 

There  were  several  affidavits  to  shew  that  the  infants'  father 
was  very  liberally  disposed  towards  dissenters,  and  used  to  invite 
the  Wesleyan  minister  to  dinner  on  Sundays,  and  often  provided 
refreshments  for  the  Bible  Christians'  preachers  at  Dinnington, 
and  had  friendly  intercourse  with  members  of  the  sect  of  Ply" 
motdh  Brethren,  and  in  1851  introduced  Mr.  T.  Newbery,  a  minister 
among  the  Brethren,  to  his  wife.  He  had  servants,  who  were  Dis- 
senters, in  his  service,  and  when  away  from  home  used  to  attend 
dissenting  chapels.  He  expressed  his  disapprobation  of  parts  of 
the  Uturgy  of  the  Church  of  England,  and  in  baptizing  children  was 
in  the  habit  of  leaving  out  those  parts  of  the  service  which  speak 
of  children  being  regenerated  in  baptism.  For  the  last  few  years 
he  had  applied  the  revenue  of  his  benefice  to  charitable  purposes 
in  connection  with  the  parish. 

There  was  also  an  affidavit  by  the  male  infant  "  that  he  had  for 
the  last  eighteen  months  been  associated  and  united  with  those 
who  assemble  in  the  name  of  the  Lord  as  Christian  Brethren,  or 
the  Plymouth  Brethren  ;  that  he  was  not  a  member  of  the  Church 
ol  England,  and  earnestly  entreated  he  might  not  be  compelled  to 
act  in  reference  thereto  contrary  to  his  owm  conscience  and  con- 
viction. 

Mr.  B(W(m,  Q/u.,  and  Mr.  C.  HaU,  for  the  sumtnons,  contended 
that  the  Court  would  attend  to  the  wishes  of  the  infants'  father 
in  settling  a  scheme  for  their  religious  education.  There  was  no 
conflict  here  as  to  the  facts.  The  father  had  been  himself  a 
beneficed  clergyman  of  the  Church  of  England,  and  had  selected 
as  one  of  the  guardians  a  beneficed  clergyman  of  the  Church  of 
England,  who,  in  the  event  of  the  widow  marrying  again,  would  be 
sole  guardian.  It  was  clear,  therefore,  that  his  intention  was  that 
his  children  should  be  brought  up  in  that  communion  to  which 
he  himself  bolonged,  and  the  Court  would  give   effect  to  that 
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v.-O.  S.      intention.     When  that  point  was  settled,  there  woold  be  no 
1865        dispute  as  to  the  pecuniary  arrangements. 

K^r^T.        ^-  ^^^^>  Q'G.,  and  Mr.  Chraham  Hadinffs,  for  the  mother  and 

the  children,  said  that  the  real  though  unavowed  purpose  here  was 

to  separate  the  infants  from  the  care  and  influence  of  their  mother. 

The  eyidence  shewed  that  the  father  was  not  a  strict  member  of 
the  Church  of  England ;  but  even  if  he  had  been,  it  would  not 
aflfect  the  question.  Whatever  the  mother's  religious  views  were, 
provided  they  were  not  dangerous  or  immoral,  the  Court  wonld 
not  deprive  her  of  the  care  of  her  children :  Lyons  v.  Blenkin(l): 
Witty  V.  MarOuxU  (2) ;  Stourton  v.  Stourton  (3).  Talbot  v.  the  Earl 
ofShrewAury  (4)  was  also  cited. 

It  was  clear  from  these  authorities  that  the  Court  recognized  no 
religious  distinction,  provided  it  were  satisfied  that  the  religious 
views  and  habits  of  the  mother  were  not  immoral  or  dangerous. 
That  the  religious  doctrines  of  the  Plymouth  Brethren  were  not 
objectionable  was  well  known. 

To  shew  the  religious  tenets  of  the  Plymouth  Brethren^  the 
Beport  on  the  Census  of  1851,  in  loco,  was  put  in. 

In  this  case  the  boy  was  too  old  to  have  his  religious  views 
interfered  with :  Stourton  v.  Stourton  (5). 

Mr.  B.  G.  Palmer,  for  the  trustees  of  the  testator's  wUl. 

Sib  John  Stuart,  V.C.  : — 

In  cases  of  this  kind,  the  first  thing  to  which  the  Court  looks  is 
the  religious  views  of  the  father.  Here  the  father,  and  the  mother 
also  at  the  death  of  the  father,  were  members  of  the  Church  of 
England.  Within  the  last  few  years  the  mother  has  left  the  com- 
munion of  the  Church  of  England  and  has  attached  herself  to  a 
body  of  Dissenters  called  Plymouth  Brethren.  There  is  no  evidence 
to  shew  that  the  testator  intended  his  children  to  be  brought  up  in 
any  other  religious  principles  than  those  of  the  church  of  which  he 
was  an  ordained  minister.  This  consideration  seems  enough  to 
conclude  the  question. 

Great  stress  has  been  laid  on  the  hardship  of  separating  the 

(1)  Jac.  245,  253.         (2)  1  Y.  &  C.  Ch.  68,  72.         (3)  8  D.  M.  &  G.  760. 
(4)  4  My.  &  Cr.  672.  (6)  1  Y.  &  C.  Ch.  68. 
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infants  from  their  mother.     There  seems  to  be  no  reason  for  a  per-      V.-O.  S. 
manent  separation.     The  sole  question  is,  what  are  the  religious        1865 
principles  in  which  these  infants  are  to  be  educated,  and  that  must       jn  rt 
be  determined  by  the  religious  faith  of  the  father.    The  elder    ^'^''''^' 
infant,  who  is  thirteen  years  old,  during  the  last  fifteen  months  has 
been  taken  to  attend  the  Brethren's  meeting,  and,  to  my  great 
regret,  has  been  allowed  to  make  an  affidavit  on  the  subject  of  his 
religious  yiews.     Several  cases  have  been  cited,  and  among  them 
the  case  of  Stourton  v.  Stourton  (1),  but  they  really  have  no  appli- 
cation to  this  case.    I  have  not  the  least  doubt  that  I  am  bound  to 
direct  these  children  to  be  educated  in  the  doctrines  of  the  Church 
of  Englandy  of  which  their  father  was  a  member.    In  1836  a  similar 
question  arose  before  Lord  Langdoie  in  the  suit  of  Bligh  v.  Bligh  (2), 
and  the  order  I  intend  to  make  here  will  follow  the  order  of  Lord 
Langdcie  in  that  case.    Declare  that  the  infieuits  be  brought  up  in 
the  communion,  doctrines,  and  worship  of  the  Church  of  England  as 
by  law  established,  that  they  ought  to  attend  the  public  worship  of 
^ch  church,  and  ought  not  to  attend  the  chapels  or  meetings  of  the 
flynmUh  Brethren.    Let  the  mother  be  restrained  from  taking  the 
infants,  or  either  of  them,  to  such  chapels,  or  to  any  place  of  worship 
where  worship  is  performed  otherwise  than  according  to  the  rites  and 
ceremonies  of  the  Church  of  England.    Adjourn  it  to  Chambers  to 
.^ttle  a  scheme  for  the  education  of  the  in&nts. 

This  decision  was  affirmed  by  the  Lords  Justices  on  the  31st  of 
January,  1866. 

Solicitor  for  the  Infants  :  Mr.  J.  T.  Vining. 
Solicitor  for  the  other  parties :  Mr.  St.  B.  Sladen. 

(1)  8  D.  M.  &  G.  768.  (2)  2  Seton,  3rd  ed.  p.  714. 
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v,^.s.  PATCH  V.  WAED. 

J^^  Mortgagor  and  Mortgagee — Production — Sdidtor  and  Client, 

A  morigagee  is  always  bound  to  produce  the  mortgage  deed  for  the  inspec- 
tion of  the  mortgagor. 

SembU — Where  a  solicitor  employed  professionally  by  mortgagor  and 
mortgagee  subsequently  takes  a  transfer  of  the  mortgage  and  foreclodes;  in  a 
suit  by  a  mortgagor  to  open  the  foreclosure  decree,  the  solicitor  is  bound  to 
produce  all  documents,  &c.,  prepared  by  him  as  such  solicitor. 

X  HIS  was  a  summons,  on  the'  part  of  the  FlaintiOr,  for  the  pro- 
duction of  certain  documents. 

There  was  a  considerable  conflict  of  evidence,  but  it  was 
admitted  that  between  the  years  1843  and  1848  the  Defendant 
Ward  had  acted  as  the  Plaintiff's  solicitor  in  obtaining  money  for 
him  on  mortgage.     By  one  mortgage  of  the  4th  of  November, 

1844,  the  Plaintiff  mortgaged  certain  property  at  Paddingtm  to 
Ward  himself,  to  secure  £3000,  and  further  advances.  The 
mortgage  was  by  other  deeds  increased  to  £5500 ;  by  a  deed  of 
the  3rd  of  May,  1845,  Ward  transferred  to  one  Parsons;  and 
by  deeds  of  the  5th  of  May,  1845,  Parsons  transferred  to  Leaf, 
Ward,  dk  Bailey.    By  an  indenture  of  the  10th  of  September, 

1845,  the  property  was  charged  with  a  further  sum  of  £1000, 
advcmced  by  the  Defendant  YuUiamy.  Certain  disputes  having 
arisen  between  the  Plaintiff  and  the  Defendant,  they  resulted 
in  the  Defendant  instituting  the  suit  of  Ward  v.  Pdchj  in 
which  he  obtained  an  injunction  restraining  the  Plaintiff  from 
parting  with  certain  other  securities.  Certain  arrangements 
were  afterwards  entered  into ;  and  on  the  22nd  of  May,  1847,  a 
foreclosure  suit  of  Leaf  v.  Patchy  in  which  Leaf  Bailey,  and  the 
Defendant  Ward  were  co-Plaintiffs,  was  conmienced.  Ward  being 
also  the  solicitor.  The  Plaintiff  Patch  paid  to  Ward  £2300, 
and  the  mortgage  was  re-assigned  to  Ward.  The  Plaintiff, 
pending  the  suit,  went  to  America.  The  suit  proceeded  in  his 
absence,  and  in  March,  1849,  a  final  decree  of  foreclosure  was 
pronounced.  After  the  order  nisiy  Ward  executed  a  deed  of  the 
1st  of  December,  1848,  transferring  his  whole  interest  to  Vfdliamy. 
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The  present  bill  alleged  pressure,  and  that,  in  taking  the     V.-O.  a 
account,  proper  allowance  for  rents  received  had  not  been  made,        1865 
and  also  alleged  that  the  transfer  to  VvUiamy  was  collusiye,  and      Pator 
that  he  had  no  interest  in  the  property.  yuan 

The  answers  admitted  that  Ward  had  acted  as  solicitor,  but        

denied  the  collusion,  and  alleged  that  the  property  was  now  vested 
in  VvMiamy. 

The  prayer  of  the  bill  asked  for  a  declaration  that  the  fore* 
dosure  decree  in  Leaf  v.  Patch  was  not  binding  on  the  Plaintiff, 
and  that  the  Plaintiff  was  entitled  to  redeem ;  secondly,  for  an 
account  of  rents  due,  &c. 

The  Defendant  Ward,  in  his  affidavit  filed  in  the  cause  on  the 
29th  of  March,  1865,  set  out  certain  documents  in  his  possession, 
which  he  classed  under  five  parts  in  Schedule  1,  and  all  of  which  he 
objected  to  produce.  The  documents  in  Schedule  2  had  been  in 
his  possession,  but  had  been  parted  with  at  the  times  and  in  the 
manner  specified  in  the  affidavit. 

The  objections  made  to  the  production  of  the  documents  men- 
tioned in  part  1  of  the  Schedule  were  stated  thus : — 

"The  documents  in  Schedule  1,  part  1,  consist  of  instructions 
for  counsel,  briefs,  and  copies  of  proceedings  in  Ward  v.  Paieh,  in 
which  I  was  Plaintiff,  and  the  Plaintiff  in  this  suit.  Defendant,  in 
which  a  final  decree  of  foreclosure  was  obtained  on  the  26th  of 
March,  1847,  or  having  reference  to  the  litigation  in  that  suit. 
All  such  documents  were  prepared  by  me,  acting  as  my  own  soli- 
citor in  Ward  v.  Patch,  for  the  purpose  of  that  suit,  and  the  same, 
I  insist,  are  privileged.  I  say,  further,  that  the  said  suit,  and  all 
matters  in  question,  were  concluded  by  the  decree  made  on  the 
26th  of  March,  1847 ;  and  that  the  proceedings  in  that  suit  are 
not  and  cannot  be  impeached.  I  say  that  the  Plaintiff  does  not 
Beek  relief  in  respect  of  the  property  or  matters  which  were  the 
subject  of  that  suit,  and,  therefore,  that  the  said  documents  are 
not  material,  and  I  am  not  bound  to  produce  them." 

The  objection  to  produce  the  documents  in  the  second  part  of 
Schedule  1,  which  were  documents  in  the  suit  of  Leaf  v.  Patch, 
in  which  the  Defendant  Ward  was  a  co-Plaintiff  with  Leaf  and 
Bailey,  and  acted  as  solicitor  for  himself  and  the  other  Plaintiffs, 
was  similar,  with  the  addition  that  he  insisted  that  these  docu- 
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y.-0. 8.      ments  were  fhrthe]*  privileged  as  docoments  in  his  possession  as 
1865        solicitor  for  his  co-Plaintiffs. 

Patch  The  objection  to  produce  the  documents  specified  in  the  third 

Wabd       P*^  ^^  *^®  ^^  Schedule,  which  were  of  a  similar  description  to 

those  above  mentioned,  was  that  they  were  in  his  possession  as 

solicitor  for  VuUiamy,  a  Defendant  in  Leaf  v.  Patchy  and  were 
privileged,  at  all  events,  in  the  absence  of  VvUiamy, 

The  objection  to  produce  the  documents  in  part  4  of  Schedule  1 
was  that  they  were  title-deeds  of  the  premises  in  question  in  this 
suit,  and  were  in  his  possession  as  solicitor  for  VuUiamy,  in  whom 
the  property  was  vested  by  the  deed  of  the  1st  of  December,  1848. 
This  part  of  the  Schedule  specified  the  original  mortgage  of  the 
4th  of  November,  1844,  the  farther  charges,  the  indentures  of  the 
3rd  of  May,  1845,  the  5th  of  May,  1845,  and  the  10th  of  Sep- 
tember, 1845. 

The  objection  to  produce  the  documents  set  forth  in  part  5  of 
Schedule  1,  which  were  account  books,  letter  books,  and  memo- 
randum book,  was  in  effect  that  they  contained  entries,  &&,  re- 
lating to  various  clients ;  that  he,  Defendant,  had  sealed  them  np. 
and  was  not  bound  to  produce  them,  except  the  privileged  parts 
were  kept  concealed,  &c 

Mr.  MalinSy  Q.C.,  and  Mr.  Fielding  Nalder,  now  moved  for  the 
production  of  the  documents  admitted  by  the  Defendant  in  hia 
affidavit  to  be  in  his  possession. 

The  motion  was  supported  on  two  grounds :  first,  because  of  the 
professional  relation  subsisting  between  the  Plaintiff  and  the  De- 
fendant. The  answer  admitted  the  existence  of  that  relation,  and 
that  all  the  documents  in  question  had  been  prepared  by  the 
Defendant  while  acting  as  Plaintiff's  solicitor;  but  if  so,  docu- 
ments which  abstractedly  might  be  privileged  ceased  to  be  so, 
and  must  be  produced :  Davis  v.  Parry  (1). 

Secondly,  this  bill  bond  fde  impeached  the  transactions  by 
which  the  Defendant  became  entitled,  and,  therefore,  to  hold  that 
these  impeached  documents  could  not  be  inspected,  would  amoimt 
to  a  denial  of  justice.    The  distinction  was  weU  settled  between 

(1)  27L.J.  (N.S.)Ch.  294 
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a  hnd  fide  and  a  mere  colourable  allegation :  Crisp  v.  Platd  (1) ;  Y.-O.  B. 

BakhY.8ymes{2).  1865 

It  was  clear  that  the  deeds  sought  to  be  produced  were  not  Patoh 

capable  of  being  used  ss  a  defence  to  this  suit.  Wavd 

Mr.  Oreeney  Q.C.,  and  Mr.  Bevir,  for  the  Defendant  Ward ; — 

The  case  mainly  relied  on  of  Davia  y.  Parry  (3)  had  no  applica- 
tion, because  in  that  case  the  deed  itself  was  impeached,  whereas  here 
the  Plaintiff  admitted  the  validity  of  the  mortgage  deed,  though 
he  impeached  the  amount  of  the  debt  and  the  validity  of  the 
foieclosure  decree.  There  was  no  case  in  which  the  mere  circum- 
stance that  the  professional  relation  of  solicitor  and  client  had 
fonnerly  subsisted  between  the  parties,  had  been  held  to  vary  the 
rule. 

Sut  here  the  parties  were  at  arm's  length  in  1847,  when 
the  Defendant  filed  a  bill  against  the  Plaintiff. 

Again,  there  had  been  a  valid  transfer  of  the  mortgage  under 
which  the  Defendant  no  longer  claimed  any  interest,  his  possession 
of  the  deeds  being  that  of  his  client  Yvlliamy  and  others.  The 
documents  therefore  were  clearly  privileged,  in  the  Defendant's 
hands :  GiU  v.  EyUm  (4).  The  Defendant  in  fact  was  not  properly 
before  the  Court :  Greenwood  v.  BothweU  (5).  Wigram  on  Dis- 
covery (6)  was  also  cited. 

At  all  events,  the  Defendant  was  entitled  to  seal  up  those  entries 
in  the  boohs  relating  to  the  affairs  of  other  clients. 

Sir  John  Stuabt,  V.C.  : — 

There  can  be  no  doubt  of  the  wisdom  of  the  rule  that  a  mort- 
gagee or  purchaser  is  not  bound  to  produce  his  title-deeds,  and 
may  resist  the  production  of  all  deeds  which  are  muniments  of 
title. 

But  this  rule  does  not  extend  to  the  mortgage  deed  itself,  as  to 
which  different  considerations  prevail.  It  is  the  mortgage  deed 
which  conveys  the  property  by  way  of  pledge,  and  which  contains 
the  proviso  for  redemption  by  virtue  of  which  the  mortgagor  is 

(1)  8  Beav.  62.  (4)  7  Beav.  155. 

(2)  T.  R.  87.  (5)  7  Bear.  279. 
(8)  27  L.  J.  (N.  S.)  Ch.  294.          (6)  Page  226. 
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V.-O.  S.      entitled  to  redeem  the  property.     The  mortgage  deed,  there- 
1865       fore,  is  as  much  the  evidence  of  the  mortgagor's  title  to  redeem 

Patch       as  it  is  of  the  mortgagee's  estate. 

W^  It  has  been  contended  that,  if  a  mortgagor  and  mortgagee 

— —  employ  the  same  solicitor  who  ultimately  becomes  transfenee  of 
the  rights  previously  acquired  by  the  mortgagee,  he  is  not 
bound  to  produce  the  documents  prepared  by  him  as  each 
solicitor.  I  doubt  whether  that  is  a  correct  view  of  the  lav. 
A  solicitor  in  such  a  case  cannot,  as  it  appears  to  me,  set  up  a 
professional  privilege  as  if  he  had  acted  confidentially  for  one 
only  of  the  parties.  Neither  can  he  resist  the  production  of  the 
deeds  as  if  he  were  in  the  position  merely  of  a  third  party.  In 
this  suit,  in  which  the  mortgagor  seeks  to  get  rid  of  the  foreclosure 
decree,  he  is  entitled  to  have  production  of  the  mortgage  deeds, 
the  transfers  of  the  3rd  and  5th  of  May,  1845,  and  all  the  papers 
in  the  suit  of  heaf  v.  Taich,  (the  foreclosure  suit),  except  briefe, 
opinions,  and  instructions  for  counsel,  mentioned  in  the  second 
part  of  the  first  Schedule.  The  deed  of  1848  is  not  to  be 
produced. 

Solicitor  for  the  Plaintiff:  Mr.  Wood^rd, 
Solicitor  for  the  Defendant :  Mr.  Ward. 


Jan.  20. 


v.^.  s.  EWING  V.  WAITE. 

1866  Sak-^Opening  Biddings— Final  Order. 


The  usual  order  to  open  biddings  which  provides  that,  in  case  there  shall 
be  no  higher  bidding,  the  person  offering  the  advance  is  to  be  allowed  pur- 
chaser, followed  by  a  certificate  of  no  bidding  and  of  such  allowance,  is  not 
final,  and  does  not  preclude  the  Court  from'  re-opening  the  biddings. 

Un  the  8th  of  May,  1865,  the  Norbiion  estate  was  offered  for 
sale  by  public  auction,  in  pursuance  of  a  decree  in  the  suit,  and 
knocked  down  at  £19,000 ;  it  was  opened  at  an  advance  of  £500, 
and  knocked  down  at  £28,000 ;  and  again  opened  on  an  offer  of 
£29,000  by  /.  P.  Bowrvng.  The  order  contained  these  words : — 
"  And  in  case  there  shall  be  no  bidding  for  the  estate  at  such 
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re-sale  higher  than  the  sum  of  £29,000,  the  said  /.  P.  Bourrinff      V.-O.  & 
is  to  be  allowed  the  purchaser  thereof  at  the  sam  of  £29,000."  1866 

The  estate  wa^  offered  for  sale  by  auction  on  the  12th  of  Decern-      Ewno 
ber,  1865,  for  £29,000,  but  no  offer  was  made.  -I^^ 

The  5th  condition  of  sale  provided  that  the  certificate  would  be        

settled  on  the  16th  of  December,  1865,  and  would  in  due  course 
be  signed,  and  filed,  and  become  binding.  On  that  day  the  chief 
clerk  certified,  "  that  there  being  no  sale,  /.  P.  Bowring  is  allowed 
the  purchaser." 

On  the  21st  of  December,  1865,  a  summons  was  taken  out  to 
open  the  biddings  on  behalf  of  a  Mr.  Martindale,  at  an  adyance 
of  £1000,  and  now  came  on  before  the  Court. 

Mr.  Fischer,  for  Mr.  Martindale,  now  asked  to  have  the  biddings 
opened.  Before  the  certificate  became  final,  the  Court  always 
endeavoured  to  get  the  best  price  for  the  property:  OAome  v. 
Rreman,  reported  as  Barlow  y.  Osborne  (1) ;  In  re  Joneses  Settled 
Edaies{2), 

He  was  stopped  by  the  Court. 

Mr.  Dickinson,  and  Mr.  La/ngvoorthy,  for  parties  interested  in  the 
estate,  supported  the  application. 

Mr.  Ince,  for  Mr.  Bowring: — 

This  is  a  peculiar  case,  and  not  within  the  rule,  which  we  do  not 
dispute,  but  it  has  no  application  here.  The  order  of  the  Court  was 
that  "in  case  there  shall  be  no  bidding  for  the  estate  at  such 
resale  higher  than  the  sum  of  £29,000  (which  is  the  event  that 
happened),  /.  P.  Bowring  is  to  be  allowed  the  purchaser."  In 
accordance  with  that  order  the  chief  clerk  certified,  *'  that  there 
being  no  sale,  Bowring  is  allowed  the  purchaser."  It  is  sub- 
mitted, therefore,  that  this  case  is  taken  out  of  the  ordinary 
rule;  the  order  and  certificate  being  under  the  circumstances 
finaL 

Sir  John  Stuabt,  V.C.  : — 

In  OAome  v.  Forenum,  I  had  some  doubts  whether  I  was  not 
going  too  far,  but  the  House  of  Lords  adopted  the  view  I  took 
and  settled  tiie  practice. 

(1)  6  H.  L.  G.  556.  (2)  1  Qiff.  284. 
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y.-G.  B.  The  order  in  this  case  is  in  the  common  form,  and  there  is  no 

1866        ground  for  the  argument  that  it  is  finaL     There  must  be  the 
^^Q      usual  order  to  open  the  biddings. 

V, 

Wapte.  Solicitors  for  the  Plaintiff :  Messrs,  Ford  dk  lAoyd. 

Solicitors  for  the  Defendants :  /.  Chappie ;  Messrs.  Bu»fiB  <t 
Davies. 

Solicitor  for  Martindate :  Mr.  T.  W.  Bogers. 


yjQ  8.  DOWLING  V.  BOWLING. 

1865  WiU-^Li/e  Interest— G^t  by  Implicatum. 

J .•     *  The  testator  having  five  Bons,  gave  an  annuity  to  one  (Benry^  a  lunatic), 

and  at  his  (testator^s)  death  a  legacy  "  to  each  of  my  sons,"  naming  only  the 
other  four,  and  directed  his  executors  to  invest  his  residuary  peiaoDal  estiite 
in  stock ;  "  the  interest  therefrom  to  be  divided  half-yearly  between  my  four 
sons  above-named,  and  at  the  decease  of  either  without  lawful  issue  such  share 
to  revert  to  the  remainder  then  living,  their  child  or  children :" — 

Held,  first,  that  the  four  sons  only  (excluding  Henry)  were  entitled ;  and, 
secondly,  that  they  took  only  for  life,  with  an  estate,  by  implication,  to  their 
issue  living  at  their  death,  as  joint  tenants. 
Ux-parte  Rogers  (1)  considered. 

JB,  jff.  DOWLING,  by  his  wiU  dated  the  18th  of  November,  1859, 
having  appointed  executors,  made  the  following  disposition : — 

After  giving  certain  legacies,  the  testator  proceeded  as  follows: 
"  To  my  daughter,  Mrs.  BusseUy  I  give  £100,  and  the  interest  of 
£2000  for  her  natural  life,  the  capital  to  be  at  her  own  disposal 
at  her  death.  To  her  husband,  Boberi  RusseUy  I  give  £1000;  to 
my  son-in-law,  John  Barton  Shaw,  £100,  and  the  interest  of  £3000 
during  his  natural  life;  at  his  death  the  capital  sum  to  be 
divided  between  his  children  equally,  but  excluding  his  eldest 
son,  /.  jB.  Shato,  who  shall  not  inherit  any  portion  of  my  property. 
To  my  son-in-law,  Thomas  Henry  Flasket,  I  give  the  simi  of  £100, 
and  the  interest  on  the  sum  of  £3000  for  and  during  his  natural 

(1)  Registrars*  Book,  A.  1815,  page  appears  from  the  order  that  the  decrw 

849.     The  case  is  entered  under  the  was  made  on  the  12th  of  July,  1779,  in 

name  of  Blackshaw  v.  Rogers,  and  is  both  cases  of  Bkbcktihaw  v.  Hogers  and 

dated  Wednesday,  April  3,  1816.    It  SneUon  v.  Rogers. 
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life,  after  which  the  principal  sum  to  be  equally  divided  between      V.-0. 8. 
his  children,  being  my  grandchildren.    I  also  bequeath  to  my        1865 
unfortunate  son,  Henry,  £70  per  annum  for  his  maintenance  during     d^III^o 
his  natural  life ;  to  my  son  Richard  Hoare,  the  freehold  land  in     tw^^^, 

Ejinffham  Place,  Depi/ord ;  and  at  my  decease  £100  to  each  of       

my  sons,  as  follows: — Richard  Hoare,  Edward  Flasket,  Charles 
Hoare,  and  Stanley  Hoare,  as  also  the  remainder  of  my  household 
furniture  and  all  things  appertaining  to  my  household  effects,  to 
be  equally  divided.  That  my  freehold  estates  and  all  other  pro- 
perty shall  be  disposed  of  as  my  executors  may  think  best,  and  be 
added  to  and  invested  with  my  other  personal  property,  either  in 
railway  debentures  or  any  other  stock  they  may  deem  best,  the 
interest  therefrom  to  he  divided  half-yearly  hetween  my  fowr  sons 
above-named,  and  at  the  decease  of  either  without  lawful  issue  such 
share  (1)  revert  to  the  remainder  then  living,  their  child  or 
children.** 

The  testator  died  on  the  1st  of  May,  1860,  without  having  re- 
voked his  will,  which  was  proved  by  E.  P.  Dousing  alone,  the 
other  executors  named  having  renounced. 

The  testator  left  his  widow  Albinia,  his  five  sons,  his  daughter 
Mrs.  Russell,  and  his  granddaughter,  him  surviving.  The  state  of 
the  testator's  family,  so  &U*  as  it  related  to  the  question  before  the 
Court,  was  as  follows: — The  Defendant  R.  H.  Bowling  was  his 
heir-at-law,  and  he  and  his  four  other  sons,  his  daughter  Mrs. 
Russdl,  and  the  four  children  of  one  deceased  daughter  (Maiilda), 
and  the  three  surviving  children  of  another  deceased  daughter 
(Emma),  were  his  next  of  kin  at  his  deatL 

The  executor  who  proved,  under  a  power  contained  in  the  will,  - 
appointed  two  other  trustees  jointly  with  himself^  sold  nearly  the 
whole  of  the  real  estate,  got  in  the  personalty,  and  made  appropri- 
ations for  the  different  legacies. 

Henry,  the  son  described  in  the  will  as  an  unfortunate,  was  a 
person  of  unsound  mind,  and  one  question  before  the  Court  was 
whether  he  took  any  interest  under  the  words  "  to  each  of  my 
sons." 

E  P.  Bowling  had  several  children.  He  executed  several  in- 
cumbrances on  his  share,  and  subsequently  became  bankrupt 

(1)  Sic  in  orig. 
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V.-0. 8.  Mr.  MaHns,  Q.C.,  and  Mr.  CraehnaU,  for  the  Plaintiff,  who  wu 

1865        one  of  the  sons  who  had  not  incumbered  his  share : — 


DowuvG         Upon  the  true  constraction  of  the  will  the  four  sons,  exdnsive 


«. 


DowLDia  of  Henry,  were  entitled  to  the  bequest  absolutely,  defeasible  only 
in  the  event  of  their  dying  without  issue,  in  which  case  there  was 
a  gift  over  "  among  the  survivors,  their  child  or  children."  Under 
the  WHb  Ady  dying  without  issue  meant  dying  without  issue  living 
at  the  death,  unless  the  contrary  intention  appeared  on  the  will 
The  intention  must  be  determined  at  the  death. 

Where  a  gift  after  a  previous  life-interest  is  to  il  or  his  issae, 
it  means  a  gift  to  him  absolutely,  subject  to  be  divested  if  he  die 
leaving  issue  in  the  lifetime  of  the  tenant  for  life :  Salisbury  t. 
PeHy{l). 

There  was  no  gift  here  to  the  children  of  the  sons  at  aU,  and  the 
form  of  the  gift  excluded  any  auch  intention,  because  the  gift  was 
to  Ay  and  if  he  died  without  issue,  then  over.  Consequently,  if  i 
had  children  the  gift  over  failed,  and  A  took  absolutely.  The 
case  of  Forth  v.  Chapman  (2)  decided  that,  on  a  gift  of  personal 
estate  to  A,  and  if  he  shall  die  without  issue,  then  over,  the  gift 
over  was  void,  and  A  took  absolutely,  though,  if  it  were  real  estate, 
the  language  was  sufficient  to  create  an  estate  taiL 

That  words  such  as  those  in  this  will  would  not  create  an  estale 
in  personalty  by  implication  in  the  children  was  settled :  Addison 
V.  Bushy  Lee  v.  Bvsk  (3).  The  same  doctrine  was  laid  down  in 
that  case  on  appeal,  Addison  v.  Brisk  (4),  where  Ex  parte  Borers  (5) 
was  observed  on.  The  result  of  all  the  authorities  was,  that 
where  there  is  a  gift  to  A  and  his  children,  A  takes  absolutely^ 
and  the  children  take  nothing :  Clarke  v.  Chuld(6) ;  Bose  v.  Bar&ett, 
cited  in  Wilson  v.  Eden  (7);  Sparks  v.  Bestal  (8). 

Mr.  Osbomey  Q.C.,  and  Mr.  Speed,  for  the  assignees  in  bank- 
ruptcy of  E.  Flasket  Bowling : — 

It  is  well  settled  that  an  indefinite  bequest  of  dividends  or 
interest  will  pass  the  capital :  FhUipps  v.  Chamberlaine  (9);  -BBton 

(1)  3  Hare,  86.  (6)  7  Sim.  197. 

(2)  1  P.  Wm.  663.  (7)  11  Bcav.  237. 

(3)  U  Beav.  459.  (8)  24  Beav.  218. 

(4)  2  D.  M.  &  G.  810.  (9)  4  Vea.  51, 

(5)  2  Madd.  449. 
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T.  Sheppard  (1) ;  Humphrey  y.  Humphrey  (2) ;    Weale  v.  OUive  (3) ;      V.-a  a 
Haiff  V.  Swiney  (4)  ;  Page  v.  LeapinffweU  (5).  1865 

In  Addison  v.   JJtisA;  there  was  a  bequest  of  the   residue  of     Dowuhg 
personal  estate  to  trustees,  on  trust  for  A  ;  but  if  he  died  intestate     do^wo, 

in  the  lifetime  of  the  testator  without  leaving  any  child  or  chil-        

dren  him  surviving,  then  in  trust  absolutely  for  B.  On  his  death 
in  the  lifetime  of  the  testator  it  was  held  there  was  no  gift  by  im- 
plication to  his  children.  In  Cooper  v.  PUcherlfi)  there  was  a 
legacy  to  A,  and  in  case  he  shall  die  in  the  testator's  lifetime  with- 
out issue,  then  over.  A  died,  living  the  testator,  leaving  a  child, 
and  it  was  held  that  A's  child  was  not  entitled. 

In  Greene  v.  Ward  (7)  the  same  doctrine  was  laid  down ;  in  fSwt, 
there  is  no  case  but  Ex  parte  Rogers  (8)  on  which  the  present 
contention  could  be  supported,  and  that  case  has  been  deliberately 
overruled  in  Addison  v.  Busk  (9).  Bandagh  v.  Bandagh  (10)  was 
also  referred  to. 

Mr.  W.  W.  Cooper,  for  an  incumbrancer  of  K  P.  Doubling,  also 
contended  that  there  was  an  absolute  gift  to  each  of  the  sons, 
defeasible  only  in  the  event  of  their  dying  without  issue. 

There  was  no  authority  for  contending  that  any  gift  arose  by 
implication  on  these  words  in  favour  of  the  issue,  except  Ex  parte 
Rogers  (8).  In  Addison  v.  Busk  (9),  Lord  Cranworth  distinctly 
overruled  that  case ;  and  in  Neighbour  v.  Thurlow  (11),  the  Master 
of  the  Eolls  refused  to  follow  it,  and  stated  in  Webber  v.  Parr  (12) 
that,  in  a  case  in  which  he  had  been  engaged,  Lord  Cottenham 
had  refused  to  follow  Ex  parte  Rogers  (8).  Even  in  WethereU  v. 
WethereU  (13)  the  decision  rested  on  the  word  "  only." 

Mr.  Oreene,  Q.C.,  for  another  son,  took  the  same  view,  and  sub- 
mitted that,  whenever  the  testator  intended  to  dispose  of  capital, 
he  said  so.  The  word  share  clearly  referred  to  income.  The 
result  of  this  construction  would  be  that  there  was  an  intestacy. 

(1)  1  Bro.  C.  C.  631—3.  (8)  2  Mad<L  449. 

(2)  1  Sim.  N.  S.  536.  (9)  2  D.  M.  &  G.  810. 

(3)  32  Beav.  421.  (10)  12  Beav.  200 ;  2  M.  &  K.  441. 

(4)  1  8.  &  S.  487.  (11)  28  Beav.  33. 

(5)  18  Ves.  463.  (12)  26  Beav.  236. 

(6)  4  Ha.  486.  (13)  4  Giff.  51. 

(7)  1  Rubs.  262. 
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V.-C.  S.  Mr.  Waller  also,  for  a  mortgagee  of  K  P.  Dofding's  share,  rob- 

18G5        mitted  that  there  was  an  intestacy. 


DoijTjKG         jij.  ;BacQ^,  Q.C.,  and  Mr.  Peachy,  for  two  of  the  daughters,  and 
DowLiNo.     Mr.  Schmherg  for  the  widow,  also  contended  for  an  intestacy. 

Mr.  Aiken,  for  the  children  of  E.  P.  Datdinff : — 

The  word  here  is  half-yearly,  which  is  more  significative  of  a 
life  interest  than  the  word  annuaL 

In  Wetherdlr.  WethereR  (1),  the  controlling  word  was  "only," 
and  the  words  "share"  and  "interest"  also  occurred  in  that  case. 

It  has  never  been  laid  down  in  any  of  the  cases  that  there  can 
not  be  a  gift  by  implication  to  the  children.  Here  the  children 
of  the  four  sons  were  the  object  of  the  testator's  bounty,  and  thai 
fact  distinguished  this  case  from  those  authorities  supposed  to  be 
at  variance  with  the  principle  now  contended  for. 

Assuming,  for  argument  sake,  that  the  objection  to  Ex  fork 
Rogers  (2)  is  well  founded,  it  is  to  be  observed  that,  in  that 
case,  the  gift  was  to  strangers.  In  Randagh  v.  Randagh  (3)  the 
children  were  never  mentioned  at  all  as  objects  of  the  testators 
bounty.  It  was  admitted,  in  that  case,  that  there  might  be  a  gift 
by  implication,  though  the  language  there  did  not  go  so  far.  Lee  t. 
Budc  (4)  has  no  application  to  this  case,  because  the  persons  to 
whom  the  life  interest  was  given  survived  the  testator.  In  Chreene 
V.  Ward  (5)  there  was  sufficient  on  the  face  of  the  will  to  raise  a 
presumption  against  the  implied  gift  to  issue.  On  the  whole  it 
is  submitted  that  children  took  by  implication. 

Mr.  Matins,  in  reply : — 

The  only  case  in  support  of  the  construction,  that  the  children 
take  by  implication,  is  Ex  parte  Rogers  (2),  which  has  been 
repeatedly  overruled. 

The  case  of  Wetherdl  v.  WdheTdl{i)  has  no  application,  because 
the  intention  was  to  benefit  godchildren  or  grandchildren  only. 

Sir  John  Stuart,  V.  C. : — 

It  is  with  great  difficulty  I  have  been  able  to  come  to  the 

(1)  4  Giff.  51.  (4)  14  Beav.  459 ;  S.  C.  2  D.  M.  & 

(2)  2  Madd.  449.  G.  810. 

(3)  2  Beav.  200 ;  2  M.  &  K.  441.  (5)  1  Russ.  262. 
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ooncIuBion  that  the  sons  take  at  all,  but  I  have  satisfied  myself     v.-G.  8. 
that  the  four  sons  are  entitled  to  take,  and  that  the  testator        1865 
deliberately,  and  on  an  intention  clearly  expressed,  excluded  from     rv^JJ^o 
the  gift  now  in  question  the  lunatic  son«  ^* 

The  argument  now  is  that  these  four  sons  take  absolute  inte-  *• — 
resta,  only  cut  down  in  a  particular  event ;  of  the  two  questions 
nised  in  this  suit  this  appears  to  me  the  less  difficult,  because 
the  gift  to  the  sons  is  clearly  of  the  yearly  income.  There  are 
no  words  which  amount  to  an  unlimited  gift  of  yearly  income,  and 
in  the  line  subsequent  to  the  direction,  to  divide  half  of  the 
income  of  the  property,  the  word  share  is  used,  which  I  caimot 
construe,  as  share  of  income.  The  word  share  must  have  its 
proper  meaning,  and  be  considered  to  refer  to  the  share  of  the 
capital.    The  context  sufficiently  shews  that  to  be  the  meaning. 

The  next  question  is  one  so  perplexed  by  authority,  that  it  is 
singularly  difficidt  to  deal  with  it.  It  has  been  treated,  I  think 
enoDeously,  as  one  concluded  by  a  series  of  authorities  to  which 
there  is  opposed  only  a  single  case. 

In  Neighbour  v.  Uttirlow  (1)  the  Master  of  the  EoUs  is  reported 
to  have  said  that,  ^  it  is  settled  that  where  there  is  a  gift  to  A  for 
life,  and  in  case  A  dies  without  leaving  issue,  then  to  J3,  it  does  not 
create  an  implied  gift  to  children  of  A.""  There  are  ample  autho- 
rities for  that  proposition.  But  that  deals  only  with  the  simple 
case  where  the  context  raises  no  difficulty.  Opposed  to  that  case 
and  those  authorities  is  the  case  of  Ex  pwrte  Boger8(2). 

Lord  Langdale  did  not  overrule  Ex  parte  Bogers  (2),  nor  did  he 
express  any  opinion  further  than  this,  that  in  Bandagh  v.  Ra/ne- 
%&  (3)  he  came  to  a  conclusion  in  a  great  measure  irreconcilable 
^th  it,  but  in  doing  this,  he  said  (4),  he  could  not  answer  the 
question  put  by  Sir  ThomM  PltMier  in  that  case. 

Xow  Sir  Thomas  Plwner  did  not  decide  the  case  of  Ex  parts 
Rogers  (2)  on  his  own  authority,  but  on  the  authority  of  Lord 
Thurlow — a  circumstance  which  appears  to  have  escaped  the  atten- 
tion of  the  learned  Judges  who  have  criticised  that  case.  I  have 
not  adverted  to  the  reasoning  of  Sir  Thomas  Plumer,  which  cer- 
tainly is  intelligible,  viz.,  that  if  the  testator  mentions  the  issue, 

(1)  28  Beav.  33.  (3)  12  Beav.  200. 

(2)  2  Madd.  449.  (4)  Ihid.  205. 


V. 

DOWUKO. 
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y.-a  a      or  if  there  is  a  gift  to  A,  and  if  he  dies  without  ifisue,  then  to  £, 
1865        that  the  reference  to  the  issue  shews  he  must  intend  to  giye  them 
l)^^^Q     something  or  nothing.     Sir   Thomas  Plumer  decided,  Eb  farte 
Itoger8{l)y  on  the  authority  of  Harman  v.  Dickenson  {2\  a  decision 
which  is  referred  to  in  all  the  text  books,  either  by  judges  or  text- 
writers,  and  the  soundness  of  which  has  never  been  questioned. 

In  that  case  there  was  a  bequest  to  two  daughters  of  the  testator, 
and  if  one  died  without  issue,  then  to  the  surviving  daughter  and 
her  issue.  One  of  the  daughters  died  married  and  leaving  .issae. 
Then  the  unmarried  daughter  died ;  and  the  Lord  Chancellor  held 
that  the  bequest  went  to  the  issue  of  the  married  daughter, 
although  she  did  not  survive. 

The  difficulty  is,  that  there  is  a  strong  current  of  authorities 
against  the  decision  of  Sir  TJiomas  Plumer.    The  Court  of  Appeal 
did  not  advert  to  the  circumstance  that  Ex  parte  Rogers  (1)  is  really 
founded  on  the  decision  of  Lord  Thurlow.     Fortunately,  in  this 
case  the  context  appears  to  me  to  relieve  the  difficulty.    In  one 
particular  event,  and  in  one  state  of  circumstances,  the  children  or 
the  issue  of  the  brothers  were  clearly  and  distinctly  and  are  ad- 
mitted to  be  objects  of  the  testator's  bounty.    Li  Ex  parte  B/agen^ 
the  learned  Judge  asked,  why  did  the  testator  mention  the  children 
if  he  did  not  intend  them  to  take  anything  ?    So  here,  why  did 
the  testator  mention  issue  ?    He  must  have  intended  them  to  take 
something  or  nothing,  because  when  he  was  disposing  of  bis 
property  among  the  others,  he  must  have  had  their  issue  in  his 
mind  for  this  purpose.  Lord  Langdaley  in  Bandagh  v.  Banelagh{Z\ 
said  he  could  not  say  that  the  testator  intended  the  children  to 
take  nothing,  and  would  not  answer  the  question;  but  Sir  Thmas 
Plumer  answered  by  the  decision,  and  in  the  present  case  the 
answer  is  assisted  extremely  by  the  circumstance  that  the  issue  of 
these  sons  are  in  one  event  clearly  objects  of  the  bounty. 

That  circumstance  so  far  assists  the  implication  which  to  my 
mind  arises,  notwithstanding  the  current  of  authorities,  that  I 
cannot  come  to  any  other  conclusion  than  that  the  issue  of  these 
four  sons  took  by  implication,  and  that  the  gift  over  does  not 
operate  in  derogation  of  the  right  of  the  issue>  and  the  result  is  that 
the  sons  did  not  take  absolute  interests  in  the  capital. 

(1)  2  Madd.  449.  (2)  1  Bro.  C.  C.  91.  (3)  12  Beav.  200. 
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1  must  hold  therefore  that  the  sons  take  only  an  estate  for  life,     V.-O.  S. 
with  an  estate  by  implication  to  their  issue  living  at  their  death  as        1865 
joint  tenants.  Do^o 

Solicitor  for  the  Plaintiflf :  Mr.  0.  Richards.  Dowuko. 

Solicitors  for  the  other  parties :   Messrs.  Taylor^  Eoare  &  Co. ; 
Mr.  Bodman. 


MINTON  V.  KCRWOOD.  v.^.  s. 

^opy^oWi — Surrender — Admittance — Enfranckisement — Specific  performance.  J^ 


It  U  no  sufficient  objection  to  the  title  of  the  vendor  of  an  enfranchised  copy- 
bold  that  a  mortgagee  to  whom  a  surrender  had  been  made  had  not  been  admitted 
before  the  enfranchisement,  the  deed  of  enfranchisement  having  conveyed  to  the 
Tendof  all  the  rights  of  the  lord. 

Semik,  the  non*admittance  of  a  surrenderee  leaves  in  the  surrenderor  an 
interest  which  exists  only  for  the  benefit  of  the  lord,  and  does  not  leave  any  bene- 
tt  interest  in  the  surreoderor  or  his  heir. 

JDILL  toT  specific  performance.  8u9om  Biggs,  by  an  indenture 
dated  the  Ist  of  June,  1848,  conveyed  freehold  portions  of  certain 
hereditaments  to  the  use  of  N.  L.  PateshaU  and  his  heirs,  and 
the  same  indenture  contained  a  covenant  for  the  surrender  of 
the  copyhold  portions  ''  to  the  use  of  N.  L.  PateshaU,  his  suis  or 
heifgi,'*  according  to  the  custom  of  the  manor  of  Hinion,  the  whole 
by  way  of  mortgage*  for  securing  the  payment  of  £700  and  in- 
terest 

By  an  indenture  of  settlement,  dated  the  7th  of  June,  1848, 

made  in  contemplation  of  marriage,  8usa^  Biggs  conveyed  the 

freehold  portions  of  the  same  hereditaments  unto  T.  Worthing  and 

his  heirs,  sabject  to  the  mortgage,  to  the  use  of  herself  until  mai^ 

Wage,  and  after  the  solemnization  thereof  to  the  use  of  herself  and 

her  assigns  for  life,  with  remainder  to  the  use  of  the  Plaintiff  and 

his  assigns  for  life,  with  remainder  "To  such  uses  upon  and  for 

such  trusts,  ends,  intents,  and  purposes,  and  with,  under,  and  subject 

to  such    powers,   provisoes,  declarations,  and   agreements,  and 

charged  and  chargeable  in  such  manner  and  for  such  estate  and 

estates,  interest  and  interests,  as  Susan  Biggs  (afterwards  Minton) 

Vol.  I.  2  G  2 


Jan.  17.  18. 


450  EQUITY  CASES.  [L  R. 

V.-O.  S.      should  from  time  to  time  by  any  deed  or  instrtiment,  or  by  her  hsi 
186C       will  and  testament  in  writing,  notwithstanding  her  then  intended 
Mnrroir      ^^  ^^7  future  coverture,  direct,  limit,  or  appoint,"  and  in  de&ult  of 
KmwooD     appointment  to  the  use  of  all  and  every  the  children,  if  more  than 
one,  of  Susan  Biggs,  their  heirs  and  assigns,  in  equal  shares  and  pro- 
portions as  tenants  in  common ;  but  if  there  should  be  only  one  such 
child,  then  to  the  use  of  such  only  child,  his  or  her  heirs  and  assigns; 
but  if  there  should  be  no  such  child,  then  to  the  use  of  the  heirs 
and  assigns  of  8%Lsan  Biggs  for  ever ;  and  Suswn,  Biggs  covenanted 
with  T.  Worthing  that  she  would,  at  the  then  next  Court  to  be 
held  for  the  manor,- surrender  the  copyhold  portions  of  the  same 
hereditaments  to  the  end  that  the  lord  might  re-grant  the  same 
to  r.  Worthing  and  his  heirs,  "  To  hold  the  same  unto  the  said 
T.  Worthing,  his  heirs  and  assigns,  subject  to  the  mortgage,  to 
such  and  the  same  uses  as  were  thereinbefore  expressed  and 
declared  concerning  the  freehold  portions  of  the  hereditaments,  or 
as  near  thereto  ais  the  nature  and  tenure  of  the  property  would 
admit  of.*' 

On  the  14th  of  June,  1848,  at  a  general  Clourt  Baron  held 
for  the  manor,  Susan  Minion  was  duly  admitted  tenant  of  the 
copyholds,  ''to  hold  to  her  and  her  suis  or  heirs,  according  to 
the  custom,"  and  at  the  same  Court  she  duly  surrendered  the 
copyholds  ^  to  the  use  of  N.  L.  PateshaU,  and  his  suis  or  heirs.* 
subject  to  redemption  by  Bcbert  Minton  (the  Plaintiff)  and  Susan 
his  wife,  and  their  suis  or  heirs,  executors,  &&,  upon  payment  of 
£700  and  interest. 

No  admittance  ever  took  place  under  that  surrender.  Susai^ 
Minton  (who  died  on  the  26th  of  April,  1852)  by  her  will  dated 
the  22nd  of  December,  1851,  appointed  the  freeholds  and  copy- 
holds to  the  use  of  her  husband,  Bdbert  Minton,  and  his  heirs ;  and 
on  the  25th  of  November,  1853,  he  was  admitted  tenant  of  the 
copyholds. 

In  March,  1864,  the  Defendant  entered  into  a  treaty  for  pur- 
chase, and  in  his  answer  he  stated  that  he  wrote  to  the  Plaintiff's 
agent,  simply  telling  him  that  he  had  decided  upon  purchasing 
the  property  in  question  (the  whole  thereof  to  be  made  fieehold, 
and  everything  to  be  correct  with  regard  to  title)  at  the  price 
of  £1450.    The  same  firm  of  solicitors  at  first  acted  in  the  matter 
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for  both  rendor  and  purchaser,  and  on  the  6th  of  May,  1864,  the     T.-C.  & 
Defendant  reoeived  a  letter  from  the  solicitors,  accompanied  by  an        186« 
agreement  with  certain  conditions,  for  his  signature  in  reference      liorroir 
to  the  purchase  of  the  property,  in  which  letter  it  was  stated  that    kibwoor 
the  agreement  only  contained  stipulations  usual  in  such  cases.        *"" 
The  agreement  so  prepared,  howerer,  contained  conditions  pro- 
Tiding  for  the  commencement  of  the  title  from  1815;  that,  if 
there  were  any  requisitions  on  the  title  which  the  yendor  should 
be  unable  or  unwilling  to  comply  with,  the  vendor  should  be  at 
hhertj  to  annul  the  contract,  and  the  purchaser  should  bear  his 
own  costs;  and  that  recitals  in  deeds  or  other  instruments  twenty 
years  old  should  be  sufficient   evidence  of   the    fccts   recited. 
On  the  14th  of  May,  1864,  the  Defendant,  relying  on  the  letter 
of  the  solicitors,  signed  the  contract. 

By  an  indenture  dated  the  26th  of  November,  1864,  made 
between  the  lord  of  the  manor  and  the  Plaintiff,  the  former 
enfranchised  the  copyholds,  and  granted  them  to  the  Plaintiff, 
and  his  heirs,  discharged  from  the  copyhold  tenures  to  the  use 
of  the  Plaintiff  and  his  heirs,  subject  and  without  prejudice  to 
the  conditional  surrender  of  the  14th  of  June,  1848.  The  mort- 
gage debt  of  £700  was  still  due,  and  the  same  and  the  securities 
were  vested  in  Euan  Pateshall  and  R  L,  Bodenham,  and  they  were 
v»illmg  to  concur  in  the  conveyance  to  the  Defendant. 

On  the  title  being  submitted  to  counsel  on  behalf  of  the  Defen- 
dant, objections  were  taken  to  it  as  regarded  the  copyholds ;  first, 
that  it  was  not  clear  that  the  Plaintiff  was  the  equitable  owner  of 
the  port  of  the  property  formerly  copyhold,  because  the  covenant 
in  the  indenture  of  settlement  of  1848  to  surrender  the  copyholds 
to  such  and  the  same  uses  as  were  thereinbefore  expressed  and 
declared  concerning  the  freeholds,  or  as  near  thereto  as  the  nature 
and  tenure  of  the  property  would  admit  of,  did  not  give  Susan 
ilirUon  the  power  of  appointment  over  that  part  of  the  property, 
because  the  limitation  of  the  freeholds  to  such  uses,  &c.,  as  Susan 
Minton  should  appoint  was  not  a  use  expressed  and  declared 
thereof;  secondly,  that  even  if  the  Plaintiff  was  equitably  entitled, 
he  could  not  make  a  good  legal  conveyance  without  the  concurrence 
of  the  customary  heir  of  his  wife.  No  admittance  having  taken 
place  upon  the  conditional  surrender  to  N,  L.  Pateshall,  and  no 
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V.-0. 8.      surrender  or  admittance  having  been  made  under  the  covenant  to 

1866       surrender  in  the  settlement,  it  was  insisted  that  the  legal  estate 

MnrroK      i^  the  oopyholds  descended,  upon  the  death  of  Mrs.  Minion,  to 

KmwooD.     ^®'  customary  heir,  and  that  as  in  consequence  of  the  deed  of 

enfranchisement  no   admittance  could   now  take  place,  it  was 

incumbent  upon  the  vendor  to  procure  from  the  heir  of  his 
wife  a  conveyance  of  his  estate  by  feoffment,  which  would  either 
convey  it  or  operate  as  a  conveyance  by  making  a  forfeiture. 
The  Defendant  also  objected  to  the  conditions  on  the  ground 
that  they  contained  stipulations  which  were  unfavourable  to  him, 
and  £Bivourable  to  the  Plaintiff,  and  which  were  not  usual  stipu- 
lations to  insert  in  an  agreement  such  as  the  one  of  March,  1864, 
except  by  express  contract. 

Mr.  Bacon,  Q.C.,  and  Mr.  BlacJcmore,  for  the  Plaintiff: — 

The  objections  to  complete  the  purchase  are  frivolous,  for  there 
is  no  doubt  that  under  the  provisions  of  the  settlement^  and  the 
wife's  will,  the  Plaintiff  can  make  a  valid  title  to  that  part  of  the 
property  which  is  copyhold.  The  copyholds  are  within  the 
power,  and  that  power  was  exercised  in  favour  of  the  Plaintiff. 
The  second  objection  is  reduced  to  a  question  of  conveyance,  and 
is  not  one  of  title.  The  concurrence  of  the  customary  heir  is  not 
necessary  to  the  conveyance. 

Mr.  Mcdins,  Q.C.,  Mr.  Smythies  (C.  L.  Bar),  and  Mr.  Bridowe, 
for  the  Defendant : — 

First,  as  to  the  conditions.     The  solicitors  acted  for  both 
parties,  and  the   Defendant  ought  not  to  have   been  asked  to 
sign  them,  and  he  is  not  bound  by  them.     In  a  sale  by  auction 
such    conditions    are    usual,   and    being   known,   no    purchaser 
could  object  to  them ;  but  there  is  no  precedent  for  such  con- 
ditions after  a  sale  by  private  contract,  and  where  the  price  had 
been  agreed  upon.    These  conditions  having  been  accepted  on  a 
representation  that  they  were  not  unusual,  ought  to  be  re]ecte«i : 
Tanner  v.  Smith  (1) ;    8ug.  V.  &  P.  (2) ;   Eoy  v.  Smythi^  (3) ; 
Falkner  v.  The  Equitable  Reversionary  Society  (4). 

(1)  10  Sim.  410 ;   8.  c.    on  app.  (3)  22  Beav.  510—520. 
4  Jur.  310.  (4)  4  Drew.  352. 

(2)  14  ed.  352,  pi.  29,  note  1. 
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Next  as  to  the  title.    A  purchaser  is  entitled  to  have  it  free 
from  equitable  and  legal  objection ;  and  also  to  a  conyeyance  of 
both  equitable  and  legal  estates.    If  theie  be  a  doubt  about  his 
obtaining  both,  the  Court  will  not  enforce  specific  performance 
of  the  contract.    The  question  is,  whether  the  purchaser  is  to  take 
a  title  which  will  in  all  probablity  inyolve  him  in  litigation  with 
the  cnstomary  heir ;  and  if  he  raise  a  reasonable  presumption  that 
that  will  happen,  the  vendor  must  obtain  the  concurrence  of  the 
heir  to  the  conyeyance,  or  the  contract  ought  not  to  be  performed. 
The  legal  estate  in  the  copyholds  remained  in  the  surrenderor,  and 
descended  to  the  heir,  and  the  enfranchisement  did  not  alter  his 
rights.    He  could  pay  off  the  mortgage  and  claim  admittance. 
The  mortgagee  not  haying  been  admitted,  had  no  estate;  while  the 
heir  could  bring  ejectment,  though  not  admitted.    A  surrender  is 
only  a  permission  or  licence  to  the  lord  to  admit  a  certain  person, 
and  till  acted  upon  no  estate  passes,  and  it  is  no  more  than  a  power 
of  attorney  to  execute  a  conyeyance.    If  the  heir  will  not  concur 
in  a  conyeyance,  the  objection  which  is  relied  upon,  that  the  ap- 
pointment by  Mrs.  Minion  could  not  in  any  sense  operate  upon  the 
copyholds,  is  fiettal  to  the  title.    The  admittance  of  the  Plaintiff  by 
the  steward  was  clearly  an  error,  for,  as  regards  the  copyholds,  the 
trustee  of  the  settlement  never  acted  in  the  trusts;  and  after 
the  enfranchisement,  neither  the  mortgagee  nor  the  trustee  could 
be  admitted.    If  the  property  had  remained  copyhold,  it  would 
haye  been  absolutely  necessary  to  have  had  an  admittance  and 
a  surrender  from  the  mortgagee.     A  vesting  order  cannot  be 
made  where  there  is  opposition  by  the  heir.    The  following  cases 
and  authorities  were  referred  to :  Bug.  V.  &  P.  (1) ;  Steele  v. 
Waller  (2);  Doe  v.  Wroot(3);  Doe  v.    Tofidd{^)\    Scriven   on 
Copyholds  (5) ;  Bex  v.   Wilson  (6);  PyrTce  v.  Waddingham  {!) 
Doe  V.  BeUamy  (8)  ;  CoUier  v.  McBean  (9) ;  BeU  v.  Langley  (10) 
Murrd  v.  BmUh  (11) ;  Phiaips  v.  BaU  (12) ;  Wilson  v.  AUen  (13) 


V.C.  B. 
1886 


(1)  14  cd.  p.  395.  pi.  27. 

(2)  28  Beav.  466. 

(3)  5  East,  132. 

(4)  11  East,  246. 
(.5)1.4ed.467— 628. 
(6)  10  R  &  C.  80. 
(T)  10  Ha.  1. 


(8)  2  M.  &  8.  87. 

(9)  Law  Rep.  1  Ch.  81. 

(10)  4  Leon.  230. 

(11)  2  Coke,  334. 

(12)  29L.J.(N.S.)(C.P.)  7. 

(13)  1  Jac.  &  W.  611—620. 
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V.-C.  8.  Doe  V.  BarOe  (1) ;    Fltick  v.  Downing   College  (2) ;  Powdr^  v. 

1866  Jimes(3);    Buckmaster  v.  Earrop  (4);    Codigan  y.  Easiler{b)\ 

MnrroN  and  Hoddd  y.  Pw^A  (6). 


V. 
KiBWOOD. 


Sib  John  Stuabt,  V.C,  : — 

The  jurisdiction  is  discretionary,  and  nnless  the  vendor  can 
shew  a  good  and  valid  title,  the  Court  will  not  force  it  upon  the 
purchaser.  The  purchaser  asserts  that  the  special  agreement 
which  he  signed  in  May,  1864,  does  not  bind  him,  because  he 
signed  it  upon  the  representation  of  his  own  solicitors  that  it 
contained  the  usual  clauses ;  that  he  was  deceived  by  that  lepre- 
sentation,  and  that  the  purchase  ought  not  to  be  forced  upon  him. 
'  If  the  purchaser  is  right  upon  that  point,  he  is  bound  only  by  his 
original  contract,  which  is  without  any  stipulations  as  to  terms. 
The  special  agreement  was  signed  deliberately  by  the  purchaser, 
with  the  view  of  binding  himself,  and  of  letting  the  Plaintiff  know 
that  he  bound  himself,  to  purchase  upon  the  terms  which  are  speci- 
fied. The  representation  that  the  terms  were  usual  is  admitted 
to  have  been  honestly  made — made  with  no  fraudulent  view ;  still 
it  is  said  it  was  a  mistake.  The  solicitors  acted  for  both  parties, 
and  strong  observations  have  been  made  upon  the  impropriety  of 
one  firm  of  solicitors  acting  for  both  parties  in  a  case  where  those 
parties  have  conflicting  interests ;  and  though  there  is  great  force 
in  those  observations,  yet  it  would  be  too  much  to  say  that  the 
same  firm  of  solicitors  may  not,  in  some  cases,  properly  attend  to 
the  interests  of  both  clients.  As  the  Defendant,  with  the  assis- 
tance of  professional  advice,  deliberately  signed  the  agreement, 
I  must  hold  him  bound  by  the  stipulations  which  it  contains. 

The  objection  to  the  title  is  of  an  extraordinary  and  unusual 
kind,  and  occurs  entirely  in  consequence  of  an  anomaly  in  the  law 
of  copyholds.  The  copyholds  in  question  belonged  to  a  married 
woman.  Her  settlement  contained  a  covenant  to  surrender  to  a 
trustee  to  uses,  similar  to  those  expressed  and  declared  concerning 
certain  freeholds ;  but  it  is  not  material  to  consider  the  effect  of 
that  limitation,  because  after  the  execution  of  the  settlement  the 

(1)  5  B.  &  A.  492.  (4)  13  Ves.  456. 

{2)  13  C.  B.  945.  (5)  2  Sch.  &  Lef.  160. 

(3)  2  Sm,  &  Giflf.  407.  (6)  33  Beav.  489. 
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wife,  npon  a  separate  examination^  surrendered  the  whole  fee     V.-C  a 
simple  into  the  hands  of  the  lord  to  the  intent  that  the  mortgagee         18G6 
might  be  admitted.     That  surrender  reserred  to  the  husband  and      Miimnr 
wife,  and  their  suis  or  heirs,  the  right  of  redemption.    It  is  not    ^iBwooa 

disputed  that  it  was  a  surrender  of  the  whole  legal  interest ;  and        

all  that  was  necessary  to  be  done  to  perfect  the  title  of  the  mort- 
gagee was  that  he  should  be  admitted.  The  husband  surriyed  his 
wife,  and  acquired  the  whole  equity  of  redemption,  and,  he  having 
performed  the  conditions  upon  which  the  surrender  was  made,  was 
entitled  to  hold  the  property. 

By  the  enfranchisement  the  lord  was  denuded  and  deprived  of 
all  his  rights  in  the  property,  and  of  all  power  to  admit,  and  his 
rights  became  vested  in  the  husband,  who  was  entitled  to  the 
equity  of  redemption.  By  the  enfranchisement  the  Plaintiff  has 
been  placed  in  the  situation  of  the  lord.  If  that  deed  had  not 
been  executed,  the  mortgagee  could  have  perfected  his  title  by 
admittance,  but  that  cannot  now  be  done. 

The  law  of  copyholds  is,  that  until  a  surrenderee  has  been 
admitted,  his  title  is  incomplete,  and  that  the  lord  is  entitled  to 
treat  the  surrenderor  as  his  tenant.  This  has  been  called  a  legal 
estate  in  the  surrenderor ;  but  that  is  a  mistake,  for  it  is  a  sort  of 
interest  which  results,  not  with  a  view  to  the  benefit  of  the  sur- 
renderor, but  of  the  lord.  The  objection  is,  that  as  the  mortgagee 
was  not  admitted,  the  customary  heir  of  the  wife,  who  surrendered 
everjrthing,  can  interrupt  the  title  of  the  Plaintiff  and  the  mort- 
gagee, by  bringing  an  action  at  law  primarily  against  the  latter. 
Bat  I  think  he  cannot  interrupt  the  title,  and  that  if  an  action 
were  brought,  it  would  be  decided  at  law,  as  in  equity,  that  the 
heir — an  admittance  being  no  longer  possible — has  no  interest. 

My  opinion,  therefore,  is  that  it  would  be  dangerous  to  hold 
upon  this  objection  that  the  heir  has  an  interest,  for  I  should 
thereby  stamp  upon  this  property  the  character  of  being  un- 
marketable. 

As  to  the  objection  that  the  purchaser  ought  not  to  be  exposed 
to  the  risk  of  litigation  by  the  customary  heir,  it  appears  in  the 
case  of  OAaldeston  v.  Askew  (1)  where  a  bill  was  filed  by  a  vendor 
for  specific  performance,  and  there  was  a  reference  as  to  the  title, 

(1)  1  Kuss.  160. 
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that  subsequently  to  the  contract  a  suit  had  been  institated  in 
which  some  portion  of  the  land — nine  acres — ^was  claimed  adrerflely 
to  the  vendor^  and  Lord  Mdon  was  of  opinion  that  that  was  not  a 
sufficient  ground  for  reporting  that  a  good  title  could  not  be 
made,  and  that  there  was  no  reason  why  specific  perfonnance 
should  not  be  decreed.  Therefore  there  will  be  a  decree  for  specific 
performance  of  the  contract  contained  in  the  agreement  of  May, 
1864;  and  a  declaration  that,  haying  regard  to  the  enfranchise- 
ment, the  concurrence  of  the  customary  heir  of  Mrs.  Minion  is  not 
necessary. 


Solicitor  for  the  Plaintiff: 
Bodenham  db  James,  Hereford. 

Solicitors  for  the  Defendant 
for  Mr.  Sandford,  Shrewsimrtf. 


Mr.  WesiaU,  agent   for  Messrs. 
Messrs.  Tate  &  Jourdainy  agents 
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KEEMODE  V.  MACDONALD.  bi.r. 

WiU^odunl'-Legaey— Specific  Lcgaey-^harge  en  Real  Estate^Bevocation.  l^ 

Fe&.  14.15.19. 
A  testatrix,  by  her  will,  gave  to  A,  for  life  the  interest  of  £300,  or  there-        

abouts,  invested  by  her  in  the  General  Steam  Navigation  Company,  and  the 

interest  of  £200 ;  and  after  A,*»  death  she  gave  the  '*  said  princlijal  sum  of 

£500"  to  A*8  children;  and  she  directed  that,  in  case  of  her  personal  estate 

proFing  insufficient  for  the  payment  of  her  legacies,  such  deficiency  should 

be  made  up  out  of  her  real  estate,  by  sale  or  mortgage.    By  a  codicil  she 

gave  "  all  her  personal  estate  •*  to  B.  :— 

Bdd,  that  the  whole  personal  estate  passed  by  the  codicil ;  that  the  legacy 

of  £300  was  specific,  and  was  revoked  by  the  oodicil ;  and  that  the  legacy 

of  £200  was  not  revoked,  but  remained  charged  on  the  real  estate. 

Louisa  THOMAS,  by  her  wiU,  dated  the  28th  of  July,  1832, 
specifically  devised  certain  real  estates  in  Wale8,  and  bequeathed 
(among  other  legacies)  to  Mary  Anne  Judith  Griffith  the  interest, 
profits,  or  produce  of  the  sum  of  £300  British,  or  thereabouts, 
invested  by  the  testatrix  in  the  General  Steam  Navigation  Com^ 
p-ny,  London^  and  also  the  interest  of  £200  British,  for  her  life ; 
and,  upon  her  decease,  the  testatrix  desired  that  "  the  said  prin- 
cipal sum  of  £500  "  should  be  equally  divided  amongst  the  children 
oiMary  Anne  Judith  Griffiihy  and  she  directed  that,  in  case  of  her 
personal  estate  proving  insufficient  for  the  payment  of  the  legacies 
thereinbefore  mentioned,  then  such  deficiency  should  be  made  up 
from  and  out  of  her  real  estates  in  Wcdes,  by  sale  or  mortgage,  as 
might  be  deemed  most  advantageous  to  the  interests  of  the  parties 
who  might  then  be  entitled  to  such  estates ;  and  she  appointed 
Sage  Ann  GeHinff  and  Eleanor  Griffith  executrixes,  and  bequeathed 
the  residue  of  her  personal  estate  to  Sage  Ann  Gelling  and  Ann 
Thomas. 

On  the  11th  of  September,  1858,  the  testatrix  made  a  codicil  in 
these  words : — "  This  is  a  codicil  to  my  last  will  and  testament, 

bearing  date  the day  of ,  18 — ;  and  I  direct  it  may 

he  taken  as  part  thereof.  I  give,  devise,  and  bequeath  unto  Annie 
CosnaJuin  Macdonald  all  my  personal  estate ;  and  I  hereby  appoint 
Annie  Co^naJian  Macdonald  sole  executrix  of  this  codicil  to  my 
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M.  R.  The  testatrix  died  in  March,  1859,  and  in  November,  1859, 

1866       administration,  with  the  will  and  codicil  annexed,  was  granted  to 
Kbbmode    Alexander  MacdotMld,  Annie   Cosnahan  Maodonald  having  rc- 
Macwnald.  nounced  probate. 

Mary  Anne  Judith  Griffith  married  William  Kermode,  and  diel 

in  the  lifetime  of  the  testatrix,  leaving  William  John  Kermode, 
her  only  child. 

The  bill  was  filed  by  William  John  Kermode  against  Alexander 
Macdonald  and  the  devisees  of  the  estates  in  Wales,  to  have  the 
Plaintiff's  legacy  paid  out  of  the  testatrix's  personal  estate,  and,  if 
necessary,  to  have  it  raised  by  sale  or  mortgage  of  her  real  estate 
in  Wales. 

The  Defendants,  by  their  answers^  insisted  that  the  Plaintiff's 
legacy,  and  all  the  other  legacies  given  by  the  will,  were  in  effect 
and  by  necessary  implication  revoked  by  the  codicil ;  and  that,  by 
reason  and  in  consequence  of  such  revocation,  the  charge  of  the 
legacies  on  the  real  estate  in  aid  of  the  personal  estate  had  become 
inoperative,  and  failed  of  effect. 

Mr.  BaggaUay,  Q.C.,  and  Mr.  Atkin,  for  the  Plaintiff: — 

The  gift  in  the  codicil  must  be  construed  as  a  gift  of  the 
residuary  personal  estate,  after  payment  of  the  legacies,  in  sabsti- 
tution  for  the  residuary  bequest  contained  in  the  will.  The  will 
and  codicil  must  be  read  together ;  and  a  clear  gift  in  the  will  is 
not  impliedly  revoked  unless  by  an  equally  clear  inconsistent  dis- 
position by  the  codicil.  In  Bohertsan  v.  Powell  (1),  a  devise  of  a 
life  estate  by  a  will  was  held  not  to  be  revoked  by  a  devise  of  "  all 
the  testator's  estate  and  property  "  by  a  codicil.  In  Ckoburey  v. 
Beckett  (2),  a  clear  devise  was  not  revoked  by  an  expression  in  the 
codicil  that  the  devisees  were  **  not  intended  to  take  any  beneficiul 
interest  under  the  will." 

But>  assuming  that  the  whole  of  the  personal  estate  passed  by 
the  codicil,  the  legacies  are  not  revoked  by  the  alienation  of  one 
of  the  funds  out  of  which  they  were  to  come,  but  are  raisable  out 
of  the  real  estate,  the  personal  estate  being  thus  made  insufficient 
to  pay  them :  Buckeridge  v.  Ingram  (3). 

Mr.  SliMearey  for  the  Defendant  Alexander  MaedoncUd,  and  one 
(1)  3  N.  R.  433.  (2)  14  Beav.  583.  (3)  2  Ves.  G52. 
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of  tie  devisees  of  the  real  estate  in  Wales,  and  Mr.  Jessely  Q.C.,       ^  ^' 

and  Mr.  Bevir,  for  the  other  devisees  of  the  same  estate : —  i®^ 

Kkbmodb 
The  codicil  in  the  clearest  terms  disposes  of  the  whole  personal  v. 

estate.  In  Eobertson  v.  FoweU(l)y  'the  terms  of  the  codicil  shewed 
tkt  legacies  given  by  the  will  were  not  revoked,  and  that,  conse- 
sequently,  the  general  terms  of  the  devise  and  bequest  must  be 
modified;  and,  therefore,  the  Court  considered  itself  justified  in 
cutting  down  the  quarUtim  of  interest  apparently  given  by  the 
codicil  by  holding  it  to  be  subject  to  the  life  estate  given  by  the 
will.  But  in  this  codicil  there  is  nothing  to  qualify  the  generality 
of  tie  gift.  That  being  so,  the  legacies,  which  are  part  of  the  per- 
sonal estate,  are  revoked  by  the  inconsistent  disposition,  and,  the 
If-gacies  being  revoked,  the  charge  on  the  real  estate  fails :  Brude- 
ndl  7.  Bougldon  (2) ;  Sheddon  v.  Goodrich  (3). 

The  insufficiency  of  the  personal  estate,  upon  which  the  legacies 
are  by  the  will  directed  to  be  raised  out  of  the  real  estate,  does  not 
refer  to  an  inconsistent  testamentary  disposition  of  the  personal 
estate.  In  Buckeridge  ¥•  Ingram  (4),  the  legacies  were  charged  on 
i^al  and  personal  estate  together;  and  the  codicil,  being  unattested, 
CQoId  not  leToke  the  legacies,  so  £eu:  as  they  were  charged  on  the 
J^aJ  estata  Here,  the  charge  on  the  real  estate  is  merely  auxiliary. 
The  Plaintiff's  legacy  of  £300,  invested  in  the  General  Steam  NavU 
gdion  Comjpany,  is  a  specific  legacy,  and  it,  at  all  events,  is  revoked 
by  the  gift  of  all  the  personal  estate. 

Jlr.  Aikin,  in  reply : — 

The  legacy  of  £300  is  a  demonstrative  legacy:  Le  Grice  v. 
Ftnch  (5),  and  is  charged  on  the  real  estate,  the  testatrix  having 
pat  it  on  the  same  footing  as  the  £200,  by  speaking  of  **  the  said 
principal  sum  of  £500." 


^eb  19.     LOBD  ROMILLY,  M.R. : — 

In  this  case  I  am  of  opinion  that  the  effect  of  the  codicil  is  to 
>a8s  the  whole  of  the  testatrix's  personal  estate.    When  she  says 

(1)  3  N.  R.  433.  (2)  2  Atk.  268.  (3)  8  Ves,  500. 

(4)  2  Ves.  652.  (5)  3  Mer.  60. 
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M.  R.  ^'  all  my  personal  estate,''  I  am  of  opinion  that  I  cannot  say  that 
1866  that  means  less  than  all  her  personal  estate  whatsoever  anl 
Kbbmodb  wheresoever.  H^aying  come  to  that  conclusion,  I  look  back  to 
the  will  to  see  what  the  eflFect  of  that  codicil  is  upon  the  wilL 
Now,  in  the  first  place  I  think  the  gift  of  £300  British  invested 
by  the  testatrix  in  the  General  Steam  Naviffotion  Company  is  a 
specific  gift.  I  think  that  means  the  £300,  that  is,  the  shares, 
which  she  had  in  the  Steam  Naviffotion  Company.  It  ia  not  a 
legacy  of  £300  to  be  paid  out  of  a  particular  fund,  which  would 
make  it  a  demonstrative  legacy,  but  it  is  £300  which  has  been 
invested  in  that  company,  and  therefore  I  am  of  opinion  that 
that  was  a  specific  legacy  of  those  shares.  But  I  am  of  opinion 
that  by  the  codicil  that  legacy  is  disposed  of;  the  gift  of  all  the 
personal  estate  carries  it  away,  and,  consequently,  it  is  adeemed  or 
revoked  by  the  inconsistency  of  the  disposition. 

But  with  respect  to  the  other,  the  £200,  which  is  a  general 
legacy,  a  question  of  much  greater  difficulty  arises.  I  have 
already  stated  that,  in  my  opinion,  the  codicil  gives  the  whole  ot 
the  personal  estate ;  but  then  there  is  a  direction  in  the  will,  that 
in  case  of  the  personal  estate  proving  insufficient  for  the  pay- 
ment of  the  legacies,  such  deficiency  is  to  be  made  up  out  of  the 
real  estate  in  Wales  by  sale  or  mortgage.  The  rule  in  cases  of 
this  description  is  this :  that  in  giving  effect  to  the  codicil  yon  ari' 
to  disturb  the  original  will  as  little  as  possible,  and  it  is  to  b^ 
observed  that  the  codicil  here  not  only  republishes  the  will,  Imt 
expressly  refers  to  it  (although  it  does  not  give  the  date)  as  being 
her  last  will  and  testament. 

Now,  I  find  it  extremely  difficult  to  say,  that  the  legatee  takes 
no  interest  at  all.  It  was  contended,  in  argument,  that  the  fund 
out  of  which  it  was  to  be  paid  being  taken  away,  the  legacy  itself 
failed.  I  adopt  that  view,  where  it  is  a  specific  legacy,  because 
unquestionably  if  a  testatrix  gives  "£300  invested  in  ^mi 
Naviffotion  Company  shares  to  A,  and  afterwards  by  codicil  gives 
those  shares  to  another  person,  by  using  words  which  include 
them,  then  the  legacy  is  revoked,  and,  there  being  no  legacy, 
the  fact  of  saying  that  the  legacies  shall  be  charged  on  the 
real  estate,  would  not  create  a  legacy  which  no  longer  exi>ts. 
That  would  apply  to  all  cases  of  specific  gift ;  but  I  am  not  of 
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opinion  that  it  is  go  with  respect  to  a  pecuniary  legacy.    Hero  is        m.  B. 
a  legacy  of  £200,  and  the  testatrix  says  that  it  shall  be  paid,  in  case        1866 
her  personal  estate  is  insufiScient,  out  of  her  real  estate.    What     KraMo»B 
do  the  devisees  of  the  real  estate  take  ?    They  take  the  real  estate 
Fubject  to  such  a  charge  as  may  be  necessary  for  the  payment  of 
tliis  legacy,  the  personal  estate  being  insufficient.    Suppose  the 
personal  estate  had  become  insufficient  by  an  act  of  the  testatrix 
herself  in  her  lifetime,  would  that  have  made  any  difference?    Or 
suppose  that  the  whole  of  her  personal  estate  had  consisted  of  cer- 
tain specific  chattels,  and  that  she  had  disposed  of  all  those  by  her 
co'lieil,  would  that  have  destroyed  this  legacy  ?    I  am  of  opinion 
it  wonld  not,  nor  does  the  fact  of  her  disposing  of  the  whole  of  the 
{)f*rsonal  estate  do  more.    It  makes  it  quite  clear  that  the  persoaal 
estate  is  insufficient  to  pay  the  legacy,  and  then  I  think  that  the 
charge  upon  the  real  estate  remains.    Suppose  the  testatrix  had 
said, « I  give  £200  to  be  paid  out  of  my  3  per  cent.  (Consols,  and  in 
case  the  3  per  cent.  Consols  shall  be  deficient,  I  direct  it  to  be 
paid  out  of  my  Bank  Stock,"  and  then  had  sold  out  all  the  Consols 
in  her  lifetime,  or  given  the  whole  of  them  by  a  codicil  to  A.  JR., 
«^ouJd  that  prevent  the  l^acy  being  charged  on  her  Bank  Stock? 
1  apprehend  not.    So,  also,  if  she  says,  ^If  the  personal  estate  is 
not  sufficient,  then  it  is  to  be  paid  out  of  the  real  estate."    I  do 
not  see  the  distinction  between  the  two  oases.    She  has  increased 
the  charge  on  the  other  fund,  but  that,  in  my  opinion,  is  the  whole 
of  what  she  has  done. 

Therefore  I  am  prepared  to  state  my  opinion,  and,  if  desired,  to 
inake  a  declaration,  that  the  effect  of  the  codicil  is  to  give  the 
vhole  of  the  personal  estate ;  that  the  specific  legacy  of  £300  is 
revoked  by  the  inconsistent  disposition  of  the  property  by  the 
Micil,  but  that  the  pecuniary  legacy  of  £200  is  charged  upon 
the  real  estate^  and  must  be  paid  out  of  that  fund,  the  personal 
estate  having  proved  insufficient. 

Solicitors  for  the  Plaintiff:  Messrs.  BicJcards  <&  Walker. 
Solicitors  for  the  Defendants :   Mr.  Johnston;  Messrs.  Etfre  & 

Lawson, 
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M.B.  MILES  V.  MILES. 


1866 
Jan.  13, 15. 


Win — Leasehold — Suhtequeni  purchase  {/revenion — 1  Viet,  c.  26, ».  24. 

Devise  by  will  made  since  the  WiUs  Act  by  the  description  of  **  my  m(Sr 
Buage,  partly  freehold,  and  partly  leasehold,  No.  3,  C.  Street,^  to  specific 
devisees,  with  a  declaration  of  testator's  wish  that  the  same  shooM  not  be 
sold,  and  devise  of  residuary  estate  upon  trust  for  sale.  Testator  sabee- 
quently  purchased  the  reversion  of  the  leasehold  part  of  the  messuage  :— 

Held,  that  the  whole  of  the  messuage  passed  by  the  specific  devise. 

SeNRY  miles,  by  his  will,  maJe  in  1862,  devised  (among 
other  hereditaments)  a  messuage  by  the  following  description:— 
"All  that  my  messuage,  partly" freehold  and  partly  leasehold. 
No.  3,  Gannon  Street,  being  erected  partly  on  my  freehold  groun  1 
there  and  on  ground  held  by  me  of  the  Groyemors  of  SL  Thonm'i 
Hospital,**  to  his  trustees,  upon  trust  for  his  wife  for  life,  or,  as  to 
the  leasehold  premises,  for  so  long  as  the  term  and  interest  in  the 
said  leasehold  premises  should  exist,  but  subject  to  keeping  doY\Q 
the  ground-rents  and  other  outgoings,  iiith  remainder,  after  her 
decease,  to  his  son  for  life,  with  remainder  to  his  son's  children, 
with  successive  remainders  over  to  his  two  daughters,  Georgkm 
Haycock  and  Marianne  Miles,  and  their  children ;  and  the  testator 
declared  it  to  be  his  wish  that  the  said  hereditaments  should  not 
be  sold.  He  also  devised  his  messuage.  No.  4,  Cannon  Street,  bva 
similar  description,  to  his  trustees,  upon  trust  for  his  daughter 
Georgiana  for  life,  with  remainder  to  her  children  with  sucoessfive 
remainders  over  for  his  daughter  Marianne  and  her  children,  and 
the  testator's  son  and  his  children :  and  as  to  all  the  residue  of 
his  estate  and  effects  not  before  disposed  of,  and  such  parts  of  his 
estate  as  might  by  events  fall  into  or  form  part  of  his  residnarr 
estate,  the  testator  gave  the  same  to  his  trustees  upon  trust  for 
sale,  and  to  divide  the  proceeds  between  his  wife  and  chillp^n 
equally. 

The  testator,  at  the  date  of  his  will,  was  entitled  to  the  mes- 
suages comprised  in  the  above  devise  as  to  part  in  fee,  and,  a^  to 
the  rest,  under  leases  from  the  Governors  of  St.  Thomas  s  Hospital 
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from  whom  he  subsequently  purchased  the  reversion  of  the  pre-       M.  B. 
mises,  but  did  not  revoke  or  alter  his  wilL  1866 

A  question  arose,  whether  the  whole  of  the  two  messuages,  in-       mtlis 
eluding  the  after-purchased  reversions  therein,  passed  under  the       miles. 

epecific  devises,  or  under  the  residuary  gift;  and  the  present  suit        

vas  instituted  by  the  trustee  of  the  will,  that  the  rights  of  the 
persons  interested  in  the  premises  might  be  determined.  The 
testator's  widow  and  his  daughter,  Marianne  MileSy  contended 
that  the  property  passed  under  the  residuary  gift.  The  testator's 
son  and  his  daughter,  Oeorgiana  Haycock^  claimed  it  under  the 
spoeific  devises. 

Mr.  Whaidy,  for  the  Plaintiff. 

Mr.  Hobhouse,  Q.C.,  and    Mr.  Blc^kmore,  for    the    residuary 

devisees : — 

The  freehold  interest  in  the  houses  in  question  would  have  passed 
by  the  residuary  gift  under  the  old  law.  If  a  testator  had  given  a 
^^isehold  interest  by  his  will,  and  afterwards  purchased  the  re- 
version, that  reversion  would  have  gone  to  his  heir-at-law,  and  the 
leasehold  would  have  been  merged  :  Capd  v.  Oirdler  (1).  Where 
a  will  contains  a  description  of  the  property  which  cannot  apply 
to  the  state  of  the  property  at  the  testator's  death,  there  you  have 
a  case  which  will  exclude  the  operation  of  section  24  of  the  Wills 
Ad,  1  Vict.  c.  26. 

In  Emuss  v.  Smith  (2),  where  a  testator  had  devised  property, 
vihich  he  described  as  **  a  leasehold  garden,"  near  Falaam  Pits,  and 
afterwards  purchased  the  reversion,  it  was  held  that  the  bequest  of 
the  leasehold  garden  was  adeemed  by  the  subsequent  conveyance 
of  the  fee  to  the  testator,  and  formed  part  of  his  residuary  free- 
hold estate.  The  authority  of  this  case  is  recognised  in  Lord  8L 
Leonards'  Real  Property  Statutes  (3).  In  Douglas  v.  Douglas  (4), 
there  is  a  dictum  of  Vice-Chancellor  Wood,  which  supports  the 
present  contention : — "  In  CJole  v.  8coU  (5),  Lord  Cottenham  says, 
what  every  one  must  agree  in  thinking  correct,  that  the  inten- 
tion of  the  testator  is  not  to  be  altered ;  and  if  it  be  clear  that 
the  testator    is   not   referring   to  a  general  class   of  property, 

(1)  9  Ves.  509.  (2)  2  De  O.  A  Sm.  722.  (3)  P.  3G5. 

(4)  Kay,  400,  404.  (5)  1  Mac.  &  G.  518. 
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tf.  B.      but  to  something  specific,  the  new  statute  is  not  to  haye  the 
1866       operation  of  passing  property  which  evidently  was  not  in  the  oon- 

MiLBB       temptation  of  the  testator,  where  the  subject  of  the  gift  appears 

Miles       ^  hovQ  been  defined  and  marked  out  by  him  as  existing  at  the 

period  when  he  is  speaking." 

In  the  present  case,  there  is  a  "contrary  intention"  indicated 
by  the  will  to  prevent  the  application  of  section  24  of  the  Act 
The  specific  description  of  the  property,  and  the  insertion  of  the 
word  "  my  **  before  the  gift,  shews  such  intention :  Goodlad  t. 
Bwmett  (1).  In  Blagrove  v.  Chore  (^y  where  there  was  a  specific 
bequest  of  furniture  in  the  testator's  house  in  Glouceder  Square, 
which  he  afterwards  removed  to  another  house,  the  furniture  was 
held  not  to  pass  by  the  specific  bequest.  On  these  grounds,  we 
contend  that  the  freehold  interest  passes  under  the  residue. 

Mr.  Sdxmjn,  Q.C.,  and  Mr.  G.  Chapman  Barber,  for  those  inte- 
rested in  the  specific  devises : — 

Under  the  old  law  a  will  operated  as  a  conveyance,  and  a 
man  could  not  convey  that  which  he  did  not  possess,  therefore 
subsequently  acquired  property  did  not  pass  under  the  1  Vict 
c.  26,  s.  24.  A  will  speaks  firom  the  testator's  death,  unless  a  con- 
trary intention  appears  by  the  will.  The  words  relied  on  as 
descriptive  of  the  property  in  this  will  are  mere  surplusage,  and 
afford  no  proof  of  an  intention  that  the  will  shall  not  speak  from 
the  death.  Here  we  have  an  express  gift  of  "  my  messuage,  partly 
freehold  and  partly  leasehold,**  and  being  a  gift  of  leasehold,  it  is, 
by  operation  of  law,  coupled  with  a  burden,  and  there  is  no  indica- 
tion of  a  contrary  intention  such  as  the  residuary  devisees  contentl 
for.  It  cannot  be  presumed  that  the  testator  intended  to  make  a 
severance  between  his  freehold  and  leasehold  interest  He  ex- 
pressly declared  his  wish  that  No.  3,  Cannon  Street,  shall  not  be 
sold,  while  he  gave  his  residuary  estate  upon  trust  for  sale.  If 
there  had  been  an  error  in  the  description,  that  would  not  have  made 
the  bequest  void,  nor  if  he  had  purchased  part  only  of  the  rever- 
sion. The  case  of  Ooodlad  v.  Burnett  (1)  is  an  authority  in  our 
favour,  for  the  messuages  being  partly  of  leasehold  tenements, 
were  capable  of  increase  by  the  purchase  of  the  reversion  or  of 
(1)  1  K.  &  J.  341.  (2)  27  Bcav.  138. 
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decrease,  so  that  the  case  comes  within  the  principle  there  laid  down  M.  B. 
by  Viofr^hancellor  Wood  (1) :  "  When  a  bequest  is  of  that  which  18G6 
may  be  increased  or  diminished,  then,  I  apprehend,  the  Wills  Act  'Miles 
requires  somethilig  more  on  the  face  of  the  will  for  the  purpose  of      mi^W. 

indicating  such  *  contrary  intention '  than  the  mere  circumstance       

that  the  subject  of  the  bequest  is  designated  by  the  pronoun*  wy."* 
The  case  of  Emusa  v.  Smith  (2)  is  distinguishable,  for  the  part  of 
the  will  on  which  the  case  is  reported  is  that  relating  to  the  pro- 
perty described  as  "my  freehold  estate  at  BricJcJuyuse  Lane,  which 
I  purchased  of  Mr.  Brooks."^    There  part  of  the  property  was  lease- 
hold, and  the  testator,  after  the  date  of  his  will  and  codicil,  pur- 
chased the  reversion,  and  it  was  held  that  the  property  did  not 
pass,  but  there  he  gave  nothing  which  he  had  not  purchased  of 
5Ir.  Brooia.    As  to  the  leasehold  near  FaJsam  PiiSy  it  is  doubtful 
from  the  report  whether  the  point  was  really  decided.    In  the  case  of 
Be  OUey  &  Wdey  BaUtvay  (S),  where  there  was  a  devise  of  the 
house  in  which  A.  now  resides,  with  the  appurtenances  therewith 
occupied,"two  fields  purchased  after  the  date  of  the  will,  and  enjoyed 
with  the  house  till  the  testator's  death,  were  held  to  pass  with  the 
devise.    Again,  in  Hibon  v.  Hibon  (4),  a  gift  of  "  my  messuage  and 
premises,  situate  No.  4,  Tumham  Oreen  Terracey*  was  held  to  include 
a  garden  severed  from,  but  held  with,  the  testator's  house.    On 
these   grounds   it  is  submitted  that  no  "contrary   intention" 
appears  from  the  will,  and  that  the  whole  interest  in  these  houses 
passes  to  the  specific  devisees :  Strvihers  v.  Struthers  (5). 


Jan.  15.  Lord  Eomilly,  M.R,  after  stating  the  part  of  the 
vill  relating  to  Nos.  3  and  4,  CanTton  Street,  continued : — 

After  the  date  of  the  will  the  testator  bought  the  reversion  of 

the  leasehold  messiu^es,  so  that  the  term  became  merged  in  the 

fee,  and  the  question  is  whether  this  merger  revoked  the  bequest 

of  the  leasehold  interest.   Eeference  was  made  to  section  24  of  the 

WQls  Ac^, which  is  as  follows: — "Every  will  shall  be  construed, 

^ith  reference  to  the  real  and  personal  estate  comprised  in  it,  to 

speak  and  take  efiect  as  if  it  had  been  executed  immediately 

(1)  1  K.  &  J.  349.  (2)  2  De  G.  &  Sm.  722.  (3)  13  W.  R.  851. 

(4)  11  W.  K.  455.  (5)  5  W.  R.  809. 
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M.  R.      before  the  death  of  the  testator,  unless  a  contrary  intention  shall 

1866       appear  by  the  wilL"      I  think  that  if  this  will  had  been  executed 

Mabtin     just  after  the  testator  had  purchased  the  reversion,  it  is  dear  that 

Mawtw.     ^*  would  have  operated  as  a  gift  of  the  whole  messuage,  though  a 

misdescription.    I  am  of  opinion  that  what  is  given  by  the  will  is 

the  messuage  itself,  and  that  the  rest  of  the  clause  "  partly  free- 
hold and  partly  leasehold,**  is  a  mere  description.  It  is  to  be 
observed  that  he  gives  it  '*  for  so  long  as  the  term  or  interest 
therein  shall  exist."  But  even  under  the  old  law,  if  the  testator 
had  renewed  the  lease,  that  would  not  have  revoked  the  gift. 
I  am  of  opinion  that  the  effect  of  the  purchase  of  the  reversion 
only  operated  as  an  addition  to  that  which  was  described  as 
before  existing.  In  the  case  of  Be  Otiey  dt  lOdey  RaSwayQ) 
I  held  that  where  a  testator  had  devised  a  house,  with  the  appm<- 
tenances  therewith  enjoyed,  and  had  afterwards  bought  two  fielda 
that  were  enjoyed  with  the  house  so  devised  till  his  death,  the 
devise  included  the  whole.    The  same  principle  applies  here. 

I  am  confirmed  in  this  view  of  the  case  by  the  argument  that 
the  testator  declared  it  to  be  his  wish  that  the  messuage  No.  3, 
Cannon  Street,  should  not  be  sold,  by  which  he  must  have  in- 
tended the  whole  messuage,  whereas  the  residuary  estate  is  given 
to  the  trustees  upon  trust  for  sale.  It  is  scarcely  possible  that  he 
can  have  intended  that  the  freehold  interest  should  go  one  way 
and  the  leasehold  interest  another  way.  It  was  his  clear  intention 
that  the  whole  messuage  should  go  to  the  specific  devisee.  The 
description  was  an  accurate  one  at  the  time  his  will  was  made, 
and,  after  the  purchase  of  the  reversion,  he  did  not  think  it 
necessary  to  describe  it  again. 

I  have  looked  at  the  other  cases  cited,  but  the  only  one  which 
touches  this  is  Emusa  v.  Smith  (2),  which  is  distinguishable,  for 
here  it  is  evident,  from  the  face  of  the  will,  that  the  testator 
intended  the  description  to  apply  to  the  messuage  itself.  There 
will  be  a  declaration  that  the  whole  of  the  two  messuages  passed 
by  the  specific  devises. 

Solicitors :  Messrs.  Meredith  &  Lueaa. 

(1)  13  W.  R.  851.  (2)  2  De  G.  &  Sm.  722. 
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In  re  LATHEOPFS  CHARITY.  M.  B. 


Lands  Clatises  Act,  a,  80 — Cosfs, 

Where  land  belonging  to  trustees  of  a  charity  had  been  taken  by  a  railway 
company  nnder  an  Act»  with  which  the  Lands  Clauses  Consolidation  Act, 
1845,  was  incorporated,  and  the  purchase-money  paid  into  Court,  and  the 
Court,  by  a  former  order,  had  directed  the  trustees  to  apply  the  money  so  paid, 
or  to  be  paid,  for  the  purpose  of  improving  the  supply  of  water  to  the  town 
where  the  charity  property  was  situated : — 

Iltidf  that  the  costs  of  an  application  by  the  trustees  for  payment  to  them 
of  the  fund  in  Court  to  be  applied  for  that  purpose,  must  be  borne  by  the 
company  under  s.  80  of  the  said  Act. 

IHIS  was  a  Petition  by  the  trustees  of  Laihropp's  Charity,  in  the 
town  of  Uttoxeter,  for  the  payment  out  of  Court  of  a  portion  of  a 
sum  of  stock,  which  represented  the  purchase  money  of  a  piece  of 
land  belonging  to  the  said  trustees,  and  taken  by  the  NarOi  Staf- 
fordshire Bailway  Company^  under  their  Acts  of  1846  and  1847, 
\»ith  both  which  Acts  the  Lcmds  Ckmses  Consolidaiian  Act,  1845, 
was  incorporated.  The  purchase-money  had  been  paid  into  Court, 
and  invested  by  order  of  the  Court.  By  an  order  made  by  the 
Master  of  the  EoUs  on  the  22nd  of  April,  1865,  on  the  Petition  of 
two  of  the  trustees,  it  was  ordered  that  the  trustees  of  the  charity 
sbonld  be  at  liberty  to  take  such  steps  as  they  might  think  neces- 
sary or  proper  for  the  purpose  of  improving  the  supply  of  water  to 
the  town  of  Uttoxeter,  and  for  the  purpose  of  raising  such  sum  or 
sums  of  money  as  might  be  necessary,  in  addition  to  the  accu- 
mulated arrears  of  income,  and  the  money  paid  or  to  be  paid  by 
the  North  Staffordshire  Bailway  Company  (meaning  the  fund  to 
which  the  present  Petition  related),  for  effecting  that  object^  but 
the  works  were  not  to  be  commenced,  nor  was  any  mortgage  to  be 
actually  executed,  till  the  contract  and  plans  had  been  submitted 
to  and  approved  by  the  Judge  at  Chambers,  and  the  trustees 
were  to  be  at  liberty  to  apply  at  Chambers  to  make  such  payments 
as  it  might  be,  from  time  to  time,  necessary  to  make  for  these 
purposes. 
The  Petition  stated  that  the  contracts  fmd  plans  of  the  works 


1866 
Jan.  20,  22. 
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M.  B.       sanctioBed  by  the  last-mentioned  order  had  been  submitted  to  and 

1866        approved  by  the  Judge  in  Chambers,  and  that  the  Petitioners  had 

In  re       heejx  empowered  to  pay  a  certain  proportion  of  the  sum  due ;  that 

^^mr"   *^®  works  had  been  commenced,  and  a  large  sum  was  now  due  to 

'        the  contractor,  to  meet  which  the  Petitioners  were  desirous  of 

having  the  fund  in  Court  sold  and  the  proceeds  paid  to  them. 

The  Petition  prayed  that  the  sum  of  stock  therein  mentioned 
might  be  sold,  and  the  proceeds  paid  to  the  Petitioners,  to  be 
applied  for  'the  purposes  mentioned  in  the  order  of  the  22nd  of 
April,  1865,  and  that  the  railway  company  might  pay  such  costs 
of  the  present  application,  and  the  order  to  be  made  thereon,  as 
their  Acts  might  render  them  liable  to  pay. 

The  only  question  in  the  case  was  as  to  the  liability  of  the  rail- 
way company  to  pay  the  costs  under  section  80  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

Mr.  Wickens,  for  the  Petitioners : — 

In  the  present  case  we  only  ask  for  the  costs  of  the  Petition 
for  the  payment  of  money  out  of  Court  under  section  80  of  tlie 
Lands  Glauses  Consolidation  Act.  There  appears  to  be  some  conflict 
of  authority  on  this  point.  In  the  case  of  Be  Oxford,  Worcester, 
&  Wolverhampton  BaUway  Company  (1),  your  Lordship  refuscHl 
to  fix  the  company  with  the  costs  of  the  application,  on  the  groand 
that  the  question  was  settled  by  Be  Buckinghamshire  BaUway 
Company  (2),  and  held  that  the  costs  must  come  out  of  the  fiind 
in  Court.  But  the  question  has  since  come  before  Vice-Chan- 
cellor  Wood  in  Be  Incumbent  of  Whitfield  (3),  which  was  a  case 
where  the  purchase-money  of  glebe  land  taken  by  a  company  was 
ordered  to  be  paid  to  the  incumbent  for  building  a  parsonage 
house.  In  that  case  His  Honour  held  that  the  company  must  bear 
the  costs  of  the  Petition  for  the  payment  of  the  money  out  of 
Court.  The  present  case  is  the  same  as  if  it  were  a  Petition  for 
payment  of  the  money  to  a  person  absolutely  entitled,  and  on 
principle,  as  well  as  by  the  provisions  of  the  80th  section  of  the 
Act,  the  costs  ought  to  be  borne  by  the  company:  Eoiges  on 
Railways  (4). 

(1)  27  Bcav.  571.  (3)  IJ,  &  H.  6ia 

(2)  U  Jur.  1065.  (4)  Srd  ed.  450. 
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Mr.  W.  J.  BoviU,  for  the  Railway  Company : —  U.  B. 

The  company  should  not  be  fixed  with  the  costs  of  this  appHca-  v^^^ 
tioiL  The  case  is  governed  by  Be  Buckinghamshire  Bailway  Com-  iJ^i^pp»g 
pany  (1)  and  Be  Oxford,  Worcester^  &  Wolverhampton  Bailway  Chawtt. 
Company  (2).  The  only  adverse  case  is  that  of  Be  Ineumhent  of 
Whitfield  (3),  where  Vice-Chancellor  Wood  said :  "  The  costs  would 
be  payable  by  the  company  if  the  money  were  actually  laid  out  on 
land.  The  proposed  building  is,  in  my  opinion,  an  investment 
authorized  by  the  statute,  and  the  case,  therefore,  falls  within 
the  words  of  the  80th  section — ^the  costs  of  orders  for  payment  of 
the  principal  out  of  Court."  The  object  of  the  present  appli- 
cation, however  proper,  is  one  not  authorized  by  the  statute. 
The  case  last  cited  cannot  be  taken  as  an  authority  for  hold- 
ing that  costs  of  applications,  for  whatever  purpose,  should  be 
borne  by  the  company.  The  purposes  for  which  moneys  deposited 
in  Court  under  the  Act  are  to  be  applied  are  defined  by  the  69th 
section,  which  would  hot  include  such  an  application  as  the 
present 

Mr.  L.  Field,  for  other  parties, 

Mr.  WicJcens,  in  reply. 


Jan.  22.    Lord  Komilly,  M.R. : — 

In  this  case  I  have  looked  at  the  various  authorities,  and  at  the 
Act  of  Parliament,  and,  after  examining  them  carefully,  I  am  of 
opinion  that  the  company  should  pay  the  costs  of  the  Petition. 

In  the  case  of  Be  Buckinghamshire  Bailway  Company  (1),  the 
present  Lord  Chancellor  held  that  the  company  was  not  liable 
to  pay  the  costs  of  a  Petition  for  the  payment  out  of  Court  of 
money  to  be  laid  out  in  the  erection  of  buildings ;  and  I  fol- 
lowed the  same  course  in  Be  Oxford,  Worcester,  dt  Wolverhampton 
Bailway  Compamf  (2),  considering  myself  bound  by  that  deci- 
sion. I  find  that  the  subject  has  since  been  brought  before  Vice- 
Chancellor  Sir  W.  P.Wood,  in  the  case  of  Be  Incumbent  of  Whit" 

(1)  14  Jur.  10C5.  (2)  27  Beav.  571. 

(S)  IJ.  &  H.  610. 
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M.  Bi       field  (1),  and  His  Honour  there  considered  that  the  company  was 

1866       bound  to  pay  the  costs. 

j>[7«  I  have  again  referred  to  the  Act,  in  its  application  to  the  present 

^Chawtt  '   ^^^'^^    I*  is  to  ^  observed  that  the  Act  is  a  remedial  Act,  and 

' ought,  therefore,  to  be  construed  liberally.    It  may  be  that  when 

the  money  in  Court  is  paid  out  expressly  for  the  purpose  of  being 
laid  out  in  buildings,  though  it  may  be  right  that  the  company 
should  not  pay  increased  costs,  the  more  correct  course  would  be 
that  the  costs  should  be  apportioned ;  but  when  the  application  is, 
in  substance,  for  the  money  to  be  paid  to  a  particular  person,  then 
the  more  proper  course  seems  to  be  for  the  company  to  pay  them. 
The  present  Petition  is,  in  substance,  either  for  payment  of  the 
money  out  of  Court  to  some  one  absolutely  entitled,  or  for  the 
purpose  of  re-investment.  In  either  view  of  the  case,  the  costs  of 
the  application  must  be  paid  by  the  company. 

Solicitors  for  the  Petitioners :  Messrs.  Fidd  &  Boscoe. 
Solicitors  for  the  Bespondents :  Messrs.  BureheU  dt  Go. 


M.B.  J»  re  INSOLE. 

^^^         Married  Woman —  W^e*8  reversionary  Jntere$t — Mortgage — Judicial  Separaiicn 
Dee,  9, 11.  —20  &  21  Vict.  c.  85,  «.  26—21  &  22  Vict,  c  108,  «.  8. 

Where  a  married  woman  entitled  to  a  reversionary  interest  in  pemnalty 
has  joined  with  her  husband  in  mortgaging  such  interest^  and  has  ai^4'r- 
wards  obtained  a  decree  of  judicial  separation,  and  is  living  apart  from  ber 
husband,— on  the  property  coming  into  possession  she  is  entitled  to  it  abso- 
lutely under  20  &  21  Vict,  c  85,  s.  25,  and  21  &  22  Vict  c.  108,  s.  8. 

X  HIS  was  a  Petition  for  the  payment  of  a  sum  of  money  out  of 
Court,  under  the  following  circumstances : — 

George  Insole^  by  his  will,  directed  his  executors  to  pay  the 
interest  of  a  share  of  his  estate  to  Thomas  Insole  for  life,  aod 
after  his  decease  to  divide  it  equally  among  his  children  hVing  at 
his  decease,  when  they  should  severally  attain  the  age  of  twenty- 
two  years.  The  testator  died  in  1831. 
^  il)  IJ.  &  H.  610. 


Insolk. 
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Thomas  Insole  died  in  1865,  leaving  six  children,  one  of  whom       M.  B. 
was  the  Petitioner,  Eliza  Fuckle^  who  had  attained  the  age  of       1865 
twenty-two,  and  had  married  Alfred  Puckle,  /» ,.^ 

By  two  several  indentures  of  mortgage  made  in  1854  and  1858, 
the  said  Alfred  Puclde  and  Eliza  his  wife  assigned  the  reversionary 
interest  of  Eliza  PucUe,  under  the  testator's  will,  to  different  mort- 
gaga*8,  for  securing  the  sums  of  £125  and  £100  respectively. 

In  1863  a  decree  was  made  in  the  Court  for  Divorce  and 
llatrimonial  Causes,  on  the  Petition  of  Eliza  PucMe,  for  judicial 
sc'paration  from  her  husband,  and  since  that  time  she  had  lived 
apart  from  him. 

By  an  indenture  of  the  1st  of  March,  1864,  Eliza  Puclde 
assigned  to  T.  Britten  and  0,  Wilkinson  her  share  in  the  estate 
of  the  testator  by  way  of  mortgage  for  securing  £315  and  interest. 
The  share  of  Eliza  Puchle  imder  the  testator's  will  had  been 
paid  into  Court,  and  the  present  Petition  was  presented  by  her, 
and  by  T,  Britten  and  G,  Wilkinson^  her  mortgagees  under  the 
deed  of  the  Ist  of  March,  1864,  for  payment  to  the  last-named 
mortgagees  of  the  amount  due  on  their  incumbrance,  and  for 
payment  of  the  residue  of  the  fund  to  Eliza  Puclde  for  her  sepa- 
rate use. 

By  the  Act  of  20  &  21  Vict  c.  85,  s.  25,  it  is  enacted  that  "  In 
every  case  of  a  judicial  separation  the  wife  shall,  from  the  date  of 
the  sentence,  and  whilst  the  separation  shall  continue,  be  con- 
sidered as  2k  feme  sole  with  respect  to  property  of  every  description 
which  she  may  acquire,  or  which  may  come  to  or  devolve  upon 
her,  and  such  property  may  be  disposed  of  by  her  in  all  respects 
as  if  she  were  a  feme  sole ;  and  on  her  decease  tlie  same  shall,  in 
case  she  shall  die  intestate,  go  as  the  same  would  have  gone  if  her 
liiLsband  had  then  been  dead." 

By  the  Act  of  21  &  22  Vict,  c-  108,  s.  8,  it  is  enacted  that, 
"  Where  a  wife  has  obtained  a  decree  for  judicial  separation  under 
the  last-mentioned  Act,  the  property  of  or  to  which  the  wife  is 
possessed  or  entitled  for  an  estate  in  remainder  or  reversion  at  the 
date  of  the  decree  shall  be  deemed  to  be  included  in  the  protec- 
tion given  by  the  decree." 

Mr.  Bagshauce,  for  the  Petitioners,  contended  that  under  the 
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K.  B.      above  sections  Eliza  PucTde  was  entitled  to  the  fund,  subject  to  the 
1865       mortgage  of  the  Ist  of  March,  1864. 


IOT(M^  ^-' Schomberffy  for  the  first  mortgagees  of  the  husband  and 
wife : — 

If  this  application  is  granted,  no  one  can  safely  advance  money 
on  the  security  of  the  interest  of  a  married  woman,  unless  it  is  in 
possession.  The  proper  order  would  be  for  payment  of  the  divi- 
dends to  Mrs.  Puckle  for  her  separate  use  during  her  life,  just  as  if 
she  were  living  apart  from  her  husband  and  he  had  become  bank- 
rupt. The  judicial  separation  cannot  alter  the  antecedent  rights 
of  parties  who  have  previously  entered  into  contracts,  except  to 
protect  the  wife  in  the  usual  way.  In  the  case  of  Be  Wliitiing- 
hams  Trust  (1),  a  reversionary  interest  of  a  wife  which  had  fallen 
into  possession  after  the  date  of  her  desertion,  was  held  to  be 
included  in  the  protection  order,  but  there  Vice-Chancellor  Wood 
ordered  payment  of  the  dividends  to  the  separate  use  of  the  wife. 
The  same  order  ought  to  be  made  here, 

Mr.  Sj^eed,  for  the  other  mortgagee  of  the  husband  and  wife:— 

The  mortgagees  of  Mrs.  PucJcIe  cannot  be  entitled  to  priority 
over  the  mortgagees  of  herself  and  her  husband  under  a  mortpijro 
before  the  decree  for  judicial  separation.  A  mortgage  so  made  of 
the  wife's  reversionary  interest  would  only  be  defeasible  on  the 
death  of  the  husband,  before  the  property  came  into  possession. 
The  words  in  section  25  of  20  &  21  Vict.  c.  85,  relating  to  the 
wife  being  considered  as  a  feme  sole  with  respect  to  property  (!(*- 
volving  on  her,  should  be  construed  as  meaning  her  property, 
subject  to  mortgages  previously  made.  The  8th  section  of 
21  &  22  Vict.  c.  108  does  not  extend  the  operation  of  the  former 
Act  except  to  include  reversionary  interests.  He  referred  to 
Purdew  v.  Jackson  (2). 

Sir  J.  EoMiLLY,  M.R. : — 

I  am  of  opinion  that  the  Petitioners  are  entitled  to  an  order  in 
this  case.    In  fiict,  all  that  is  done  by  the  mortgage  of  a  rever- 
sionary interest  of  a  married  woman,  although  the  wife  joins  in  it, 
is  merely  to  mortgage  the  interest  of  the  husband;  it  does  not 
(1)  12  W.  B.  775.  (2)  1  RuaB.  1,  70. 
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affect  the  interest  of  the  wife  at  all ;  it  is  solely  a  mortgage  of       M.  B. 
the  interest  of  the  husband.    It  may  be  that  the  mortgagee  who        1865 
advances  the  money  takes  his  chance,  and  runs  the  risk,  that  in        j„  re 
fntnre  the  time  may  come  when  the  husband  will  be  able  to      ^^^"- 
aquire  the  property,  and  give  it  to  him  in  respect  of  the  incum- 
brance; but  that  is  all  that  he  docs. 

In  this  case  the  25th  section  of  the  20  &  21  Vict.  c.  85,  in 

my  opinion,  disposes  of  the  right  of  the  husband.     The  moment 

the  judicial*  separation  takes  place  the  right  of  the  husband  is 

gone,  and  the  property  belongs  to  the  wife  exactly  in  the  same 

manner  as  if  the  husband  were  dead.    The  words  of  the  clause 

are  these: — [His    Honour    read    the    section.]      If  those  words 

do  not  include  the  Mling  in  of  a  reversion,  I  do  not  know  what 

words  could  be  used  which  would  be  suflSciently  large  for  the 

purpose.     It   is  quite  clear  that  what  is  mortgaged  here  is  a 

reyeraon  that  is  to  come  to  the  wife.    A  husband  might,  if  he 

pleased,  mortgage  the  probability  of  a  legacy  being  paid  to  his 

wife;  and  that  would  be  perfectly  good  if  the  legacy  were  paid  in 

his  lifetime ;  but  if  the  husband  died  before  the  payment  of  the 

legacy  took  place,  the  mortgage  would  be  good  for  nothing.     The 

clanfle,  having  referred  to  property  of  every  description  which  the 

wife  may  acquire,  proceeds :  "  and  such  property  may  be  disposed 

of  by  her  in  all  respects  as  if  she  were  a  feme  sole.**    How  may  a 

fme  96le  dispose  of  property  ?    She  may  sell  it,  she  may  mortgage* 

it,  or  she  may  squander  it.    Then  why  am  I  to  cut  down  those  words, 

and  say  she  is  only  to  dispose  of  the  interest  of  it  ?    "  And  on  her 

decease  the  same  "  (that  is,  the  property)  "  shall,  in  case  she  shall 

die  intestate,  go  as  the  same  would  have  gone  if  her  husband  had 

then  been  dead."    Does  not  that  say  that  it  shall  be  disposed  of  by 

her  in  all  respects  as  if  she  were  a  feme  sole  i     She  may  leave  it 

to  whomsoever  she  pleases,  and  if  she  dies  intestate,  it  is  to  go  just 

as  if  her  husband  were  dead — ^which  excludes  him;  in  other 

words,  she  may  leave  it  to  whom  she  pleases,  or  she  may  assign  it 

to  whom  she  pleases.     The  meaning  of  that  clause  is  that,  as  soon 

as  the  judicial  separation  takes  place,  the  wife  may  dispose  of  all 

the  property  which,  in  the  ordinary  sense  of  the  word,  comes  to 

her,  exactly  as  if  she  were  not  married,  subject  always  to  what  may 

take  place  in  case  she  shall  return  to  live  with  her  husband. 

Vol.  I.  2  /  2 
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M.  B.  I  am,  therefore,  of  opinion  that  the  Petitioners  aiie  entitled  to 

1865  an  order.     The  Bespondents,  the  prior  mortgagees,  cannot  be 

jn  r0  allowed  their  coste  out  of  the  fund. 


Insole. 


Jan.  12. 


Solicitors  for  the  Petitioners :  Messrs.  J.  dt  J.  H.  Pearce. 
Solicitors  for  the  Eespondents :  Messrs.  Taylor,  Hoare,  &  Taylor. 


M.R.     ,  MOSS  V.  BABTON. 

J^  Specific  Performance — Agreement  for  Lease — Option — Waiver, 

Under  an  agreement  to  let  a  house  for  three  years  at  a  yearly  rent,  by 
which  the  landlord  agreed,  at  the  request  of  the  tenant,  to  grant  him  a  lease 
for  a  term  from  the  expiration  of  the  three  years'  oocupancy,  at  the  same  re&t^ 
the  tenant  undei;taking  to  keep  the  house  in  repair : — 

I[ddf  that  the  tenant  was  entitled^  four  years  after  the  expiration  of  the 
three  years'  occupancy,  to  have  the  agreement  for  a  lease  specifically  per- 
formed, and  that  neither  an  application  made  by  him  two  years  previously 
for  a  lease  at  a  reduced  rent  (which  was  refused),  nor  an  appUcation  to  ibi 
landlord  for  payment  of  an  amount  expended  in  repairs  (which  had  beea 
allowed  to  the  tenant),  amounted  to  a  waiver  of  his  rights,  though  the  Plaintiff 
was  hound  to  refund  the  cost  of  the  repairs. 

1  HIS  was  a  ^uit  for  the  specific  performance  of  an  agreement  for 
the  lease  of  a  house. 

By  a  memorandum  of  agreement,  entered  into  the  30th  of 
November,  1857,  between  the  late  D.  W.  Ftre,  of  the  one  part, 
and  the  Plaintiff,  K  Moss,  of  the  other  part^  D.  W.  Wire  agrced 
to  let,  and  the  Plaintiff  to  occupy,  the  house  therein  mentioned,  at 
the  yearly  rent  of  £111,  for  a  period  of  three  years,  to  be  computed 
from  Christmas  then  next ;  and  D.  W.  Wire  ^reed,  at  the  request 
of  the  Plaintiff  to  grant  him  a  lease  of  the  premises  for  five,  ser^esk^ 
fourteen,  or  twenty-one  years  from  the  expiration  of  tiie  aforesaid 
three  years'  occupancy,  at  the  same  rent ;  that  the  Haintiff  should, 
during  his  occupancy,  keep  the  premises  in  good  and  substantial 
and  ornamental  repair ;  and  that  during  and  after  the  said  thiree 
years*  occupancy,  D.  W.  Wire  should  have  all  the  landlord's  usual 
rights  to  compel  payment  of  rent,  if  neglected. 
•  The  Plaintiff  continued  to  occupy  the  premises,  but  no  fonnal 
lease  was  executed. 
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In  Noyember,  1860,  D.  W.  Wire  died,  having  by  his  will  ap-  M.  B. 
pointed  the  Defendants,  8.  Barton  and  J.  B.  Wire,  his  executors.  1866 
The  rent  was  paid  by  the  Plaintiff  to  D.  W.  Wire  during  his  life,  mobs 
and  afterwards  to  the  Defendants.  BAmoir 

The  Plaintiff,  in  1864,  claimed  to  be  entitled  to  exercise  his        

option  for  a  lease  under  the  said  agreement;  and  the  present 
suit  was  instituted  for  spedfic  performance  of  that  agreement, 
the  Plaintiff  alleging  that  he  had  never  waived  or  abandoned  his 
right 

The  Defendants,  by  their  answer,  stated  that  they  were  not 
aware  of  the  existence  of  the  agreement  till  some  time  after  their 
testator's  death ;  that  in  1862  the  Plaintiff  applied  for  a  lease  of 
the  premises  for  seven,  fourteen,  or  twenty-one  years,  at  a  reduced 
rent,  to  which  proposal  they  declined  to  accede,  and  the  Plaintiff 
then  continued  to  ocM^upy  the  house  as  tenant  from  year  to  year ; 
that  the  Plaintiff,  th-)ugh  bound  to  repair  the  house  at  his  own 
expense  if  the  agreement  were  subsisting,  applied  to  the  Plaintiffs 
ibr  £16  8b.  for  the  expense  of  repairing  the  front  of  the  house, 
which  Bum  the  Defendouts  paid.  They  submitted  that  the  Plain- 
tiff was  not  now  entitle  I  to  claim  a  lease,  and  that,  if  that  right 
contmued  after  the  expi-ation  of  the  three  years'  occupancy,  the 
Plaintiff  had  waived  and  abandoned  it. 

Mr.  BaggaUayy  Q.C.,  and  Mr.  Bigby,  for  the  Plaintiff: — 

The  i^^reement  made  in  1857,  though  void  as  a  demise,  was  yet 
good  as  an  agreement  for  a  lease :  Barker  v.  TasweU  (1).  The 
Plaintiff's  option  to  require  a  lease  still  continues,  though  the 
three  years  have  elapsed :  Hersey  v.  Oihlett  (2).  It  is  no  answer  to 
say  that  the  Defendants  were  ignorant  of  his  right,  which  he  was 
entitled  to  exercise  at  any  time  during  the  tenancy;  The  fact  of 
calling  on  the  landlord  to  repcdr  was  not  a  waiver  of  the  lease, 
though  it  was  an  error  on  his  part,  and  he  is  bound  to  refand  the 
Baoney :  Bichardeonv.  CHfford  (3).  There  has  been  no  such  laches 
aa  to  bar  a  suit  for  specific  performance :  Clarke  v.  Moore  (4).  The 
application  for  a  reduction  of  rent  was  no  waiver,  for  even  an  alte- 
ration in  rent  has  been  held  not  to  alter  a  tenancy :  Dighy  v. 

(1)  2  Do  a.  &  J.  559.  (3)  1  Ad.  &  E.  52. 

(2)  18  Beav.  174.  (4)  IJ.  &  Lat.  723. 
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M.  B.       Atkinson  (1).    Even  if  there  has  been  a  waiver  on  the  part  of  the 

1866        Plaintiff,  yet,  according  to  the  principle  of  Hersey  v.  GibleU  (2), 

Mo68       the  acceptance  of  rent  by  the  Defendants  on  the  old  terms  bas 

Baktox.     reinstated  him  in  his  rights.    They  referred  also  to  Dann  v.Sjwr- 

rier  (3) ;  Price  v.  Dyer  (4). 

^.' SoutJigate,  Q.C.,  and  Mr.  Surra ffe,  for  the  Defendants:— 

It  is  clear  from  the  conduct  of  the  parties  that  the  intention 
was  that  application  should  be  made  for  the  lease  before  the  three 
years  had  expired.  The  conduct  of  the  Plaintiff  in  applying  for 
a  reduction  of  rent  and  for  the  sum  of  £16  8».  to  be  laid  out  in 
repairs,  was  inconsistent  with  the  presumption  that  his  option 
still  remained,  and  was  a  waiver  of  his  right.  The  case  of  Eersey 
V.  Qiblett  (2)  is  distinguishable.  The  request  for  a  lease  onght 
to  have  been  made  in  a  reasonable  time,  and  when  it  was  first 
made  by  the  Plaintiff,  it  was  for  a  differeni  lease  from  that  con- 
templated by  the  agreement. 

Lord  Romilly,  M.R. : — 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a  deciee. 
Under  the  original  document,  which  was  an  agreement  for  a  lease, 
the  Plaintiff  is  entitled  to  call  on  the  Defendants  for  specific  pe^ 
formanco,  unless  he  has  done  something  to  bar  his  rights,  at  any  time 
afterwards.  There-  was  nothing  to  prevent  his  continuing  as  tenant 
from  year  to  year  after  the  three  years  had  expired,  and  the  right 
to  require  a  lease  still  existed.  The  Defendants  say  that  they  did 
not  know  of  the  original  document ;  but  they  had  notice  of  it  by  the 
Plaintiff's  application.  Why  did  they  not,  at  the  end  of  18C2, 
call  on  the  Plaintiff  to  exercise  his  option  ?  They  allowed  him 
to  continue  in  occupation,  though  they  knew  that  the  option  con- 
tinued till  the  agreement  was  carried  into  effect  or  waived.  The 
case  of  Hersey  v.  Gibleit  (2)  shews  that  a  person  entering  into  an 
agreement  of  that  description  may  execute  it  at  any  time,  if  no 
time  is  stipulated  for  within  which  it  is  to  be  exercised,  unless 
the  landlord  calls  upon  him  to  do  so  and  hie  makes  default^  in 

(1)  4  Camp.  275.  (3)  7  Ves,  231. 

(2)  18  Beav.  174.  (4)  17  Yes.  356. 
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which  case  the  landlord  may  determine  the  tenancy.     The  appli-  M.  R. 

cation  on  the  part  of  the  Plaintiff  to  be  paid  the  £16  &.  expended  1866 

in  repairs  was  not  a  waiver  of  the  contract,  though  the  Plaintiff  1^ 

in  so  doing  mistook  his  right,  and  he  is  bound  to  repay  the  money,  bamon 

I  am  of  opinion  that  he  is  entitled  to  a  decree  for  specific  per-  ""^ 
formance,  and  the  costs  must  follow  the  event. 

Solicitor  for  the  Plaintiff:  Mr.  E.  Mosa. 

Solicitors  for  the  Defendants :  Messrs.  Pleios  <&  Irvine. 


BUCKLAND  v.  P.VPILLON.  ^.B. 

Bankruptcy — Option  to  take  a  Lecue — Bankrupt  Act^  1849,  s,  141 — LeuBe —  1866 

^  Utwd  Covenants — Proviso  against  Alienation,  j      lo  iq  . 


The  optioD  to  take  a  lease  is  comprised  tinder  the  words  '*  personal  estate 
and  effects,  present  and  future,"  in  the  Bankrupt  Law  Consolidation  Act^ 
1849,  8.  141.  Such  option  passes  to  the  assignees  in  bankruptcy,  and  may 
be  sold  by  them  and  assigned  to  the  purchaser,  unless  the  lease  is  to  contain 
a  proviso  against  alienation. 

Under  a  stipulation  that  the  lease  should  contain  all  usual  covenants  to 
pioteot  tba  interest  of  the  lessor : — 

2Mf,  that  a  covenant  against  alienation  was  not  a  usual  covenant. 

IHE  Defendant,  JoJm  Papttlon,  was  the  owner  of  certain  offices 
and  cellars  on  the  basement  of  No.  5,  Waterloo  Place,  Pall  Malt, 
for  a  long  term  of  years.  By  a  memorandum  in  writing,  dated 
the  27th  day  of  September,  1856,  the  Defendant  agreed  to  let, 
mi'GecTffe  Frederick  Bloxam  agreed  to  take,  these  offices  and 
cellars,  for  a  term  of  three  yeai-s,  at  a  rent  of  £60,  from  the 
29th  of  September,  1856.  The  memorandum  then  proceeded, 
"And  it  is  further  agreed  that  the  said  John  PapiUon  shall, 
whenever  called  upon  so  to  do  by  the  said  George  Frederick 
Bhmm,  grant  a  lease  to  him  at  his,  the  said  George  Frederick 
Bloxam  8  expense,  of  the  before-named  offices  and  cellars  at  the 
rent  of  £60  per  annum  for  a  period  of  three  years,  seven  years,  or 
the  remainder  of  the  term  from  this  date  that  the  said  John 
Papillon  has  at  present  in  his  power  to  grant,  such  lease  to 
contain  all  the  usual  covenants  for  protecting  the  interest  of  the 
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M.  B.      said  John  PapiUan.''    Then  followed  prorisoes  that  Bloxam  should 

1866       not  cany  on  any  business  of  an  offensiTe  description,  or  that 

Bc^Ikd    ii^ght  be  contiary  to  the  covenants  in  the  lease  under  wfaidi 

p   ^-         PapiUan  held  :^  that  Bloxam  shoifld  give  six  calfrndar  mon^' 

notice  in  writing  of  his  intention  to  leave  or  give  up  possession 

of  the  premises  previous  to  the  expiration  of  the  terms  of  tiiiee 
years  or  seven  years,  or  any  other  term  that  might  be  granted  to 
him,  and  that  he  should  on  quitting  deliver  up  the  premises  in  as 
good  a  condition  as  then  existing,  reasonable  wear  and  tear 
excepted. 

Etatam  entered  into  possession  of  the  premises,  and  contintied 
to  occupy  them  till  October,  1864,  mthout  applying  for  a  lease. 
On  the  13th  of  that  month  he  became  bankrupt.  In  Decem- 
ber, 1864,  the  assignee  in  bankruptcy  sold  the  interest  of  Bloxam 
under  the  above  agreement  to  the  Plaintiff,  and  by  a  memo- 
randum in  writing,  dated  the  31st  day  of  January,  1865,  agreed, 
when  so  required,  to  do  and  execute  all  such  acts,  deeds, 
matters,  and  things  in  the  law  for  the  purpose  of  assigning  and 
assuring  his  estate  and  interest  as  such  assignee  in  the  pramisea 
comprised  and  described  in  the  agreem^it  of  the  27th  of 
September,  1856,  and  also  in  and  under  the  same  agreementy  aa 
the  Plaintiff,  his  executors,  administrators,  or  assigns  should  be 
advised  to  be  necessary  for  carrying  the  sale  intoeffect. 

The  Plaintiff  took  possession  of  the  premises,  and  shortly  after- 
wards the  Defendant  caused  a  notice  to  quit  to  be  served  upon  bim. 
Thereupon  he  filed  this  bill  for  specific  performanoe  of  the  agree- 
ment of  the  27th  of  September,  1856. 

The  Defendant  demurred  for  want  of  equity,  and  also,  ore  iema^ 
for  want  of  parties. 

Mr.  Jessely  Q.C.,  and  Mr.  WiBan,  for  the  demurrer : — 

First,  Bloxam  oAght  to  have  exercised  his  option  to  take  a  lease 
within  the  term  of  three  years  for  which  he  originally  agreed  to 
take  the  premises :  Eersey  v.  OtbleU  (1) ;  Stoeker  v.  Dean  (2). 

[The  Master  op  the  Rolls  referred  to  Moss  v.  Barton  (3), 
where  he  had  held  the  contrary.] 

(1)  18  Beav.  174.  (2)  16  Beav.  161.  (3)  Law  Bep.  1  Eq.  47^ 
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Second.  The  optiosi  was  purely  personal  to  Bloxam^  the  agree-       ^  B. 
meiit  not  oontaining  the  word  ''  assigns.''    If  not,  Bloxam's  right        1866 
mider  the  agreement  was  not  such  an  interest  in  land  as  would    Bucxlahd 
pass  to  the  assignee  in  bankruptcy,  but  was  rather  in  the  nature    p^p^j^q^, 

of  a  power  which  he  might  exercise  in  the  place  of  the  bankrupt        

imder  12  &  13  Vict.  c.  106,  s.  147.  The  assignee  therefore  was 
the  proper  person  to  apply  for  the  lease,  and  ought  to  have  been  a 
party  to  the  suit :  DoweU  v.  Dew  (1). 

Tfaiid.  Even  if  the  option  did  pass  to  the  assignee,  still  it  was 
not  an  "estate**  or  "interest,"  and  therefore  did  not  pass  to  the 
Ftaintiff  by  virtue  of  the  memorandum  of  the  31st  of  January, 
1865. 

Mr.  EdbJiouae,  Q.C.,  and  Mr.  W.  W.  Cooper,  for  the  bill  :— 

If  this  were  a  simple  agreement  for  a  lease  there  can  be  no 
dcmbt  that  the  benefit  of  it  would  pass  to  the  assignees  im  bank* 
nzptcy :  CroAie  v.  Toohe  (2) ;  Morgan  v.  Bhode9  (3)  ;  and  it  is 
wholly  immatenal  that  the  word  "assign"  is  not  contained  in 
tbe  sgreement :  Chv/r^h  v.  Brown  (4) ;  Brooke  v.  BjewUt  (5).  Can 
it  make  any  difference  that  Bloxam  has  under  this  agreement  the 
light  to  a  lease  if  he  chooses^  instead  of  being  bound  to  take  one 
if  the  leasopr  insists  on  it? 

By  the  Bankrupt  Acts  all  the  bankrupt's  interests  in  land  are 
Tested  in  the  assignee,  except  leases  and  powers.  As  to  leases,  the 
aaaignee  may  elect  whether  he  will  take  them  or  not ;  here,  having 
ogned  the  memorandum  of  the  31st  of  January,  1865,  the 
assignee  must  be  deemed  to  have  elected  to  take  the  lease.  Again^ 
the  powers  to  which  the  Acts  refer  are  powers  to  be  exercised  by 
the  bankrupt,  and  in  the  absence  of  which  he  would  take  no 
interest;  such  powers  are  not  property  at  all:  Vauffhany.  Van- 
derdegen  (6).  But  Bloxam's  interest  under  the  agreement  was 
property;  property,  however,  to  become  his  on  the  condition  of 
his  exercising  an  option.  It  was  not  the  less  property  that  it  was 
subject  to  a  condition.  As  to  it  being  necessary  that  the  option 
should  be  exercised  within  the  term  of  three  years,  there  is  no 

(1)  1  Y.  &  C.  Ch.  345.  (4)  15  Vea.  258. 

(2)  1  My.  &  K.  431.  (5)  3  Vca.  263. 

(3)  1  My.  &  K.  435.  (G)  2  Drew.  165. 


480  EQUITY  CASES.  [L.B. 

MjB.       trace  of  any  agreement  to  that  effect;  bxiA  Bhxam  haTing  eon- 
1866       tinued  iu  possession  after  the  expiration  of  that  period  mmst  be 
BucKJUAND    deemed  to  have  held  over  on  the  terms  of  his  original  holding : 
Essex  V.  Essex  (1). 

Mr.  Jessel,  in  reply. 


V. 

Papillon. 


Feb.  8.  Lord  Romilly,  M.B.y  after  stating  the  iacia,  con- 
tinued : — 

The  Defendant  has  demurred  to  this  bill,  contending  that  there 
is  nothing  to  be  found  in  the  Bankrupt  Act  of  1849  vhich  enables 
the  assignee  to  assign  an  option  of  this  character*  The  section 
which  relates  to  this  matter  is.  the  141st  section  of  12  &  13  Vict, 
c.  106,  which  is  not  repealed  or  affected  by  the  subsequent  Bank- 
riipi  Act,  24  &  25  Vict.  c.  134.  This  section  is  in  these  w<»ds. 
[His  Lordship  then  read  the  section.]  This  is  followed  by  the 
147th  section  as  to  powers.  I  think  that  the  original  lessee 
who  became  bankrupt  did  nothing  to  disentitle  himself  to  exercise 
the  option  he  had  of  calling  on  the  Defendant  to  grant  hijn  such 
a  lease  as  is  stated  in  the  agreement.  I  had  recently  to  consider  ^ 
similar  point  in  Moss  v.  Barton  (2)^  where  I  held  that  the  het  of 
the  lessee  holding  on  with  the  consent  of  the  lessor  did  not  destroy 
the  original  agreement,  or  enable  the  lessor  successfully  to  contend 
that  it  had  been  waived. 

I  think  the  only  question  upon  this  demurrer  is  whether  the 
option  which  belonged  to  the  bankrupt  passed  to  his  assignees. 

The  proviso  to  grant  a  new  lease  at  the  option  of  tibe  lessee 
forms  part  of  the  agreement  of  the  27th  of  September,  1856, 
which  is  entered  into  for  a  valuable  ccmsideration.  It  is  theMfoie, 
in  my  opinion,  a  contract  made  with  Bhosam  by  the  Defendant^ 
and  the  performance  of  which  Bloxam  might  have  enforced  at  any 
time  before  his  bankruptcy  unless  he  had  waived  or  abandoned  it, 
which,  as  I  have  already  stated,  in  my  opinion  he  did  not  on  the 
facts  stated  in  this  bill. 

I  am  of  opinion  that  the  whole  of  his  interest  in  this  contract 
must  be  included  in  the  words  "  personal  estate  and  effects  present 
and  future,"  of  the  141st  section  of  the  Act  of  1849. 

(1)  20  Beav.  442.  (2)  Law  Bep.  1  Eq.  474. 
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I  should  have  considerable   doubt    whether    tho    bankrupt's       HR. 
option  to  take  a  lease  could  be  held  to  be  a  power  within  tlie        1866 
147th  fiection  of  that  Act,  but  I  think  that  the  option  is  part  of    bcgklahd 
the  interest  contained  in  the  agreement,  and  that  the  whole  of    p^pj^j^j^ 

the  interest  in  that  agreement  is  part  of  the  personal  estate  of  tho        

bankrupt 

The  agreement  of  the  27th  of  September,  1856,  is  not  one 
which  requires  any  skill  or  discretion  for  its  performance  by 
Blomm,  and  it  could  therefore  be  assigned  by  him,  unless  an 
intention  to  the  contrary  can  be  collected  from  the  contents  of  the 
agreement  itself.  If  the  agreement  had  contained  a  proviso  that 
the  lease  should  not  be  assigned,  then  I  think  that  the  option 
to  take  a  new  lease  would  not  hare  passed  to  the  assignees,  unless 
with  the  consent  of  the  Defendant. 

In  WeaiheraU  y.  Geering  (1),  Sir  William  Orani  refused  to  order 
the  intended  lessors  to  execute  such  a  lease  when  the  intended 
lessee  had  assigned  his  interest  under  the  agreement,  and  had 
also  taken  the  benefit  of  an  Act  for  the  relief  of  insolvent  debtors. 
In  this  judgment  Sir  William  Orani  appears  to  doubt  whether  the 
specific  performance  of  an  agreement  for  a  lease]  not  containing 
such  a  proviso  could  be  enforced  in  favour  of  the  assigns  of  the 
intended  lessee ;  but  if  that  was  his  opinion  it  is  in  that  respect 
OYerruled  by  the  Lord  Chancellor  in  the  case  of  Croebie  v. 
Tooke(2),  where  he  enforced  specific  performance  of  such  an 
agreement  in  favour  of  the  assignee  of  the  intended  leasee 
who  had  become  bankrupt ;  and  at  the  same  time  he  distinguished 
that  case  from  WeaiheraU  v.  Geering  (1),  by  the  circumstance 
that,  in  that  latter  case,  the  lease  to  be  granted  was  to  contain  a 
covenant  not  to  assign  without  the  license  of  the  lessor;  and 
the  next  case  of  Morgan  v.  Bhodes  (8)  is  to  the  same  effect. 
And  this  seems  to  have  been  the  principle  also  which  governed 
the  case  of  Dowdl  v.  Bew  (4),  on  which  the  Defendant  relied. 
In  that  case  a  lease  for  fourteen  years  was  granted  to  WiUiam 
Bowdly  which  contained  a  proviso  th^t  the  same  should  be  for- 
feited if  the  lessee,  his  executors,  administrators,  or  assigns,  should 
ahen^  &c,  without  the  consent  of  the  lessors.    A  short  time  before 

(1)  12  Yes.  594.  (3)  1  My.  &  K.  435. 

(2)  1  My.  &  K,  431.  (4)  1  Y.  &  C.  Ch.  345. 
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M.  B.      tbe  determination  of  the  lease  an  agreement  was  entei:<ed  into  by 

1866       the  leBfloiB  with  John  DoweUf  in  whom  the  lease  was  then  Tested, 

BccxLAKD    to  grant  to  him  another  lease  for  fourteen  years  ^<Hithe  fiame 

Papujxm?     te™^8  as  the  last."     On  a  snit  for  specific  performance  broaght  by 

Thomas  Dowdl,  the  brother  and  alienee  of  John  DoweU,  the  Loid 

Justice  Knight  Bnu:e,  who  was  then  Yice-ChanoeUor,  held  that  the 
Plaintiff  was  not  entitled  to  have  a  lease  granted  to  him  without 
giving  to  the  lessors  the  personal  liability  of  John  Dowdl  for  the 
due  performance  of  the  ooyenants.    This  case  was  brought  by 
appeal  before  Lord  Lyndhwrst  as  Chancellory  who  afiBrmed  the 
decree  of  the  Vice-Chancellor,  but,  as  appears  by  the  report  (1), 
expressly  upon  the  ground  that  a  clause  against  alienation  had 
been  inserted  in  the  first  lease,  which  goremed  the  agreement 
with  John  DoweU.    He  says, "  I  am  of  opinion  that  if  John  Jkvd 
had  continued  in  possession  under  the  agreement,  his  posseesioii 
could  not  have  been  disturbed,  and  he  might  have  enforced  the 
granting  of  the  renewed  lease.    The  next  objection  is  founded  upon 
the  assignment,  without  license,  of  John  Dowdl,  the  tenant,  to  his 
brother  Thomas.    If  a  lease  had  been  granted  in  pursuance  of  the 
agreement,  and  that  lease  had  been  assigned,  it  would  have  been  a 
forfeiture,  but  such  forfeiture  might  have  been  waived.    The 
question,  however,  remains  to  be  decided  whether,  with  reference 
to  the  object  of  the  present  suit,  the  same  principle  would  apply 
to  this  agreement.    It  is  clear  that,  if  it  were  not  for  the  dause 
against  assigning  without  leave,  the  agreement  would  be  binding, 
and  might  be  enforced  by  Thomas  Dowdl,  the  assignee." 

In  the  agreement  in  the  case  before  me  of  the  27th  of  Septemberi 
1856,  there  is  no  intimation  that  the  lease  to  be  granted  is  to  con- 
tain any  clause  against  assignment^  unless  it  be  in  the  proviso  that 
the  lease  shall  contain  the  usual  covenants  for  the  protectioii  of  the 
lessor,  and  in  the  absence  of  the  word  "assigns,"  With  regard  to 
the  first,  I  am  of  opinion  that  a  proviso,  that  the  lessee  shall  not 
assign  without  the  consent  or  license  of  the  lessor,  is  not  a  nsaal 
covenant;  and  as  to  the  absence  of  the  word  "assigns"  from  the 
agreement,  having  regard  to  the  case  of  Church  v.  Brown  (2),  I  am 
of  opinion  that  the  absence  of  this  word  from  an  agreement  for  a 
lease  (which  is  not,  I  apprehend,  very  unusual)  cannot  have  the 
(1)  12  L.  J.  (N.  S.)  Ch.  164.  (2)  15  Yes.  258. 
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effect  of  preventiiig  the  agreement  and  interest  under  it  from       M.B. 
vesting  in  the  assignees  in  bankruptcy  of  the  intended  lessee;  and        1S66 
if  it  Tests  in  the  assignees  in  bankruptcy,  it  is  dear  that  it  may  be    btoklakd 
assigned  by  theuL  Pap^k. 

I  am  also  of  opinion  that  the  instrument  which  purports  to  '     

assign  this  interest  from  the  assignee  in  bankruptey  to  the 
Plaintiff  is  sufficient  for  that  purpose,  and  that  the  right  to 
enforce  the  option  is^  upon  the  statements  contained  in  this  bill. 
Tested  in  the  Plaintiff.  I  am  of  opinion,  therefore,  that  the 
demnner  must  be  oTerruled. 

SolicitQis  fi>r  the  Plaintiff:  Messrs.  Ingle  &  Gooddy. 
Solicitor  for  the  Defendant :  Mr.  C.  B.  HaUimrd. 


In  re  HOP  AND  MALT  EXCHANGE  AND  WAREHOUSE       M.  B. 

COMPANY.  1866 


Ex  parte  BRIGGS.  Fa^z. 


Companies  Acty    1862,  $,  35 — Rectification  of  Register — Prospectus — Memo- 
randum  if  Association — Misrepresentation — Notice — Acquiescence. 

A  person  who  would  otherwise  be  entitled  to  set  aside  a  contract  on  the 
gronnd  of  fraud,  cannot  do  so  if,  after  discovering  the  fraud,  he  has  acted  in 
a  manner  inconsistent  with  the  repudiation  of  the  contract. 

Where,  tlidiefore,  a  person  was  induced  to  take  shares  in  a  company  on 
the  faith  of  representations  contained  in  the  prospectna,  which  he  after- 
wards discovei-ed  to  be  false,  and  subsequently  to  the  discovery  instructed  his 
broker  to  sell  the  shares : — 

Htldj  that  his  name  could  not  be  removed  from  the  register. 

Smokk^  if  a  prospeotus  of  a  company  states  that  the  artidea  of  association 
may  be  aeen  at  a  certain  places  a  penon  taking  shares  on  the  faith  of  the 
prospectus,  and  without  inspecting  the  articles,  must  be  held  to  do  so  with 
notice  of  the  contents  of  such  articles,  provided  they  do  not  contain  anything 
incompatible  with  the  {oospectuB. 

IhIS  was  an  application  under  section  35  of  the  Companies 
Aetf  1862,  that  the  register  of  membeis  of  the  above  company 
nught  be  rectified,  by  striking  but  the  name  of  the  Applicant, 
Mr.  Briggs. 
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M.B.  The  company  was  formed  some  time  abont  June,  1865,  and  the 

1866       memorandum  of  association  was  registered  in  July  folloring. 
JEx parte     Shortly  afterwards,  a  prospectus  was  issued,  headed,  "The  flop 
i&  MaU  Exchange  &  Warehouse  Company  (Irtwtfed),  incorporated 
under  the  Companies  Ad,  1862."    It  stated  that  the  company  pro- 
posed to  provide  warehouse  accommodation  for  the  stowage  of 
hops,  and  also  malt,  and  other  produce  compatible  with  tiie  stow* 
age  of  hops ;  also,  to  provide  space  for  private  and  general  offices, 
stowage  of  stocks  and  samples,  and  show-rooms,  together  with 
every  requisite  for  the  complete  accommodation  of  tenants  and 
shareholders.      Subscription  and  refreshment-rooms  were  to  be 
provided ;  and  a  club  was  to  be  established,  for  the  convenience  of 
growers,  country  dealers,  and  brewers.    The  greater  portion  of  the 
proposed  building  was  to  be  devoted  to  properly-classified  fire- 
proof warehouses  and  offices,  which  were  to  be  especially  adapted 
for  hop  merchants  and  maltsters,  but  would  also  be  suitable  for 
other  trades.    If  no  allotment  of  shares  was  made,  the  deposits 
were  to  be  returned ;  and,  finally,  it  was  stated  that  the  articles  of 
association  might  be  seen  at  the  solicitors',  and  at  the  temporary 
offices  of  the  company. 

On  the  faith  of  this  prospectus,  and  without  having  seen  either 
the  memorandum  or  articles  of  association,  Mr.  Briggs  applied  fot 
shares  in  the  company ;  and,  on  the  28th  of  July,  he  received,  a 
certificate  that  eight  shares  had  been  allotted  to  him. 

By  the  memorandum  of  association,  the  objects  of  the  company 
were  stated,  amongst  other  things,  to  be  "  for  advancing  money  to 
growers,  merchants,  or  factors,  upon  the  security  of  their  crops  and 
produce,  whether  growing,  or  stored  in  the  company's  warehouses, 
or  in  bond,  or  upon  the  security  of  dock  or  other  warrants,  or 
property  of  a  like  description ;  and,  otherwise,  for  the  accommo- 
dation of  hop  and  other  merchants,  maltsters,  factors,  brewers,  and 
others  connected  with  the  hop  or  malt  trades,  and  the  doing  of  all 
such  other  things  incidental  or  conducive  to  the  attainment  of  the 
above-mentioned  objects,  or  any  or  either  of  them." 

The  69th  clause  of  the  articles  of  association  was  in  part  as 
follows : — "  It  shall  be  lawful  for  the  directors,  from  time  to  time, 
to  make  advances  of  money  upon  hops  and  other  produce  to' the 
growers,  producers,  or  sellers  thereof,  and  to  such  other  person^  as 


Bbiggs. 
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they  shall  think  fit,  and  upon  such  security,  negotiable  or  other-       M.  B. 
wise,  as  they  shall  deem  expedient."  1866 

About  three  weeks  after  the  shares  were  allotted  to  Mr.  Briggs,  Ex  parte 
lie  instructed  his  broker  to  sell  them.  The  broker  accordingly 
entexed  into  an  agreement  for  the  sale  of  them  at  a  considerable 
premium,  but,  in  consequence  of  the  committee  of  the  Stock 
Exchange  refusing  a  settling-day,  the  sale  could  not  be  carried 
out.  On  the  24th  of  August,  soon  after  the  decision  of  the  Stock 
Exchange  Committee,  Mr.  Briggs  applied  to  the  secretary  of  the 
company  to  take  back  his  shares ;  and  this  being  refused,  he  sub- 
sequently made  the  present  application,  on  the  ground  that  the 
prospectus  contained  false  representations  as  to  the  objects  of  the 
company. 

On  being  cross-examined,  Mr.  Briggs  admitted  that  he  had  given 
his  instructions  to  his  broker  to  sell  the  shares  after  having  seen . 
the  articles  of  association. 

'  Mr.  Sauihgaie,  Q.C.,  and  Mr.  BrooJcsbanh^  in  support  of  the 
application,  relied  on  8hip*s  Case  (1).  The  statement  in  the  pros- 
pectus, that  the  articles  of  association  might  be  seen  at  a  certain 
place,  did  not  affect  Mr.  Briggs  with  notice  of  their  contents : 
Bawlim  v.  Wiekham  (2).  The  company  cannot  complain  that  Mr. 
Briggs  has  believed  its  own  statements. 

Mr.  Sdwyn,  Q.C.,  and  Mr.  Roxburgh,  for  the  company : — 

The  company  was  registered  when  it  issued  the  prospectus ;  and 
that  fact  is  stated  in  the  prospectus.  That,  of  itself,  is  sufficient 
to  give  notice  of  the  contents  of  the  memorandum  of  association, 
M  has  been  repeatedly  held.  Besides,  the  prospectus  states  ex- 
pressly that  the  articles  of  association  may  be  seen  at  certain 
places:  this  is  an  invitation  to  the  public  to  go  and  look  at  them ; 
it  is  impassible  to  state  everything  in  the  prospectus.  Ship's 
Cctte{l)  was  totally  different  from  this ;  for  there  the  company  was 
iiot  registered  when  the  shares  were  applied  for,  and,  after  the 
application  had  been  made,  the  promoters  registered  a  memo- 
landum,  according  to  which  the  objects  of  the  company  were 
totally  different  from  those  stated  in  the  prospectus. 

But  Mr.  Briggs  conduct  is  enough  to  put  him  out  of  Court :  he 
(1)  13  W.  l\.  450,  599.  (2)  3  Do  G.  &  J.  304. 
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H.  B,       gave  instructioBB  to  sell  his  shares  after  he  knew  quite  wdl  what 
1866       the  articles  of  association  contained.    It  is  clear  that  he  eomes 
B»paris     here  only  in  conseqnenoe  of  a  aettling^y  being  refipu»d  (a  the 
^"^'      Stock  Exchange. 

They  referred  toBdTs  Caae(S);  Holes  Cad6(4);  P<niury'sC!m(b). 

Mr.  Sovihffote,  in  reply : — 

It  cannot  make  any  difference  whether  the  prospectus  was  iasoel 
be&re  or  after  registration.  The  simple  qne8ti<»  is,  were  tlie  ooor 
tracting  parties  at  one  when  they  entered  into  the  ecmtrM^? 
Lindley  on  Partnership,  pp.  23, 1107. 


Feb.  13.  Lord  BoxnxY,  M.B.,  after  stating  the  effect  of  the 
prospectus,  the  memorandum  of  the  association,  and  the  69th 
clause  of  the  articles,  continued : — 

Most  certainly  under  these  clauses  the  society  might  become  a 
mere  bill-discounting  society,  and  it  is  in  my  opinion  equally  ce^ 
tain  that  there  is  nothing  in  the  prospectus  to  lead  to  sach  an 
expectation.  The  strong  inclination  of  my  mind  is,  however,  after 
the  last  clause  in  the  prospectus,  that  any  person  applyii^  for 
shares  must  be  deemed  to  have  notice  of  the  contents  of  the  articlea 
of  association.  He  is  informed  of  their  existence^  and  is,  in  iac^ 
thereby  invited  to  examine  them,  in  order  to  test  ihe  truth  of  ^ 
prospectus* 

I  admit  the  correctness  of  the  argument  founded  on  those  caMB 
which  lay  down  that  a  man  cannot  complain  that  his  solemn  aflse^ 
tion  has  been  believed  and  acted  upon;  and  if  the  prospectus  had 
contained  a  clause  withholding  the  power  contained  in  the  69th 
clause  of  the  articles  of  association,  or  the  clause  in  the  memo- 
randum of  association  which  I  have  read,  I  should  not  have  held 
that  any  person  taking  shares  could  have  been  fixed  with  know- 
ledge of  clauses  in  the  articles  diametrically  opposed  to  and  con- 
tradicted by  the  prospectus.  But  in  all  these  cases^  and  in  all 
those  matters  which  are  not  contradictory  to  the  prospectua,  bni 
are  compatible  with  it,  I  think  that  the  applicant  for  shares  can- 
not plead  Ignorance  of  the  clauses  of  the  articles  of  association, 
(1)  22  Bear.  35.  (2)  22  Beav.  48.  (3)  3  De  G.  &  Sm.  43. 
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which  profess  to  execute  the  objects  of  the  prospectus,  even  if       M.B. 
they  go  somewhat  beyond  it,  unless  they  are  wholly  incompatible        [^ 
with  it    I  cannot,  however,  but  admit  that  the  articles  of  asso- 
ciation go  very  much  further  than  the  prospectus,  and  indeed 
contain  powers  which  the  prospectus  would  not  induce  any  one  to 
expect  to  find  in  them ;  and  I  do  not  mean  to  express  any  opinion, 
whether  I  could,  if  it  turned  on  that  point  alone,  hold  that  these 
clauses  are  or  are  not  inconsistent  with  the  prospectus,  or  at 
Taiiance  with  it  to  such  an  extent  as  to  amount  to  a  fraudulent 
misrepresentation,  and  thus  enable  the  Applicant  to  get  rid  of  his 
shares.    But  I  think,  in  the  circumstances  of  this  peculiar  case, 
and  upon  the  evidence  before  me,  it  is  not  necessary  to  decide  that 
question,  for  it  is  established  by  the  evidence  given  on  the  cross- 
examination  of  Mr.  BriggSy  that  after  he  was  acquainted  with  the 
provisions  of  the  articles  of  association  he  consented  to  keep  the 
shares,  and  exercised  acts  of  ownership  over  the  shares  wholly 
inconsistent  with  the  repudiation  of  them.    He  gave  instructions 
to  his  broker  to  sell  the  shares  for  the  account,  and  the  contract 
was  actually  entered  into  by  the  broker  for  that  purpose,  at  a 
piemium  of  SO^.'^per  share,  in  accordance  with  such  instructions, 
and  all  this  was  done  after  Mr.  Briggs  had  obtained  notice  of  the 
articles.    I  think,  on  the  evidence,  that  it  was  the  refusal  of  the 
conunittee  of  the  Stock  Exchange  to  give  a  settling-day  to  the 
company,  the  effect  of  which  was  to  annul  the  conditional  contract 
entered  into  by  his  broker  for  the  sale  of  Mr.  Briggss  shares,  that 
opened  his  eyes  to  the  injurious  effect  of  the  articles  of  associa- 
tion, and  induced  him  to  repudiate  his  shares,  and  to  require  that 
ftey  should  be  cancelled.    The  dates,  I  think,  shew  this.    It  is 
clear  that  it  was  the  determination  of  the  committee  of  the  Stock 
Exchange,  and  not  the  contents  of  the  articles  of  association,  that 
induced  Mr.  Briggs  to  require  his  shares  to  be  taken  back ;  and  I 
consider  that  his' acting  as  owner  of  the  shares,  and  endeavouring 
to  sell  them  after  knowledge  of  the  articles,  is  an  acquiescence 
therein,  and  that  he  cannot  now  complain  of  this,  or  ask  to  have  his 
money  returned  to  him.    I  must  therefore  refuse  the  application. 

Solicitor  for  Mr.  Briggs:  Mr.  Pttlbrook. 

Solicitors  for  the  company :  Messrs.  Thompson  <&  Dunham. 
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j^B  MULLINS  V.  HUSSET. 

18C6  Practice — Sale  under  Decree  oftJie  Court — Defendant  havifig  conduct  of  Sale— 

jj,^2  ^^  Tme^CoUs  of  Purchaser. 

A  Defendant,  to  whom  the  conduct  of  a  sale  under  the  decree  of  the  Court 
is  given,  will  not  be  ordered  to  pay  in  the  first  instance,  where  there  are  no 
funds  in  Courts  the  costs  of  a  purchaser  who  is  discharged  from  his  purchase 
on  the  ground  of  bad  title. 

XHIS  was  an  adjourned  summons. 

By  the  decree  on  the  hearing  of  the  cause,  dated  the  25th  of 
July,  1863,  it  was  ordered  that  certain  lands  should  be  sold,  and 
that  one  of  the  Defendants,  William  Stephens,  a  mortgagee  in  pos- 
session of  the  property  to  bo  sold,  should  have  the  conduct  of  the 
sale. 

In  October,  1863,  John  Parr  was  certified  to  be  the  purchaser 
of  part  of  the  property,  and  in  June,  1864,  the  Defendant  Stephens 
took  out  a  summons  for  the  payment  of  the  purchase-money  into 
Court,  whereupon  an  order  was  made  for  an  inquiry  as  to  title^  In 
July,  1865,  the  chief  clerk  certified  that  a  good  title  could  not  be 
made.  In  November,  1865,  the  Master  of  the  EoUs,  upon  the 
application  of  the  Plaintifi*,  made  an  order  varying  the  certificate 
by  stating  that  a  good  title  could  be  made,  and  giving  no  costs  of 
the  application ;  the  Lords  Justices  in  December,  1865,  discharged 
this  order,  but  made  no  order  as  to  costs. 

The  purchaser  now  applied  to  be  discharged  from  his  purchase, 
and  to  have  his  costs,  charges,  and  expenses  occasioned  by  his 
bidding  and  being  allowed  the  purchaser,  and  of  and  incident  to 
the  present  application  and  the  application  of  the  Defendant 
Stephens  to  compel  payment  of  the  purchase-money  into  Court  and 
of  the  order  directing  an  inquiry  as  to  title  and  of  the  proceedings 
thereunder,  paid  by  the  Defendant  StepJiens,  but  without  prejudice 
to  the  question  out  of  what  fund  or  by  whom  such  costs  should 
be  ultimately  borne  or  paid. 

Mr.  Eobhouse,  Q.C.,  and  Mr.  Surrage,  for  the  Applicant  :— 
The  rule  is,  that  the  costs  of  a  purchaser,  who  is  relieved  from 
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bis  pnrchase  on  the  ground  of  bad  title,  are  paid  out  of  the  funds       M.  R. 
in  Court  in  the  cause :  Perkins  v.  Ede  (1) ;  but  if  there  is  no  fund        ISGC 
h  Court,  then  by  the  Plaintiff  in  the  first  instance,  without     mcllins 
prejudice  to  how  they  are  ultimately  to  be  borne:   Smith  v. 
Ms&o»(2);  Berry  v.  Johnson  (3);    Seton  on  Decrees  (4);  Lord 
&.  Leonards*  Vendors  and  Purchasers  (5) ;  the  ground  of  the  rule 
being  that  the  Plaintiff,  having  the  conduct  of  the  sale,  is  in  the 
position  of  a  vendor ;  but  in  this  case  the  Defendant  is  in  that 
position,  and  the  greater  part  of  the  purchaser's  costs  have  arisen 
from  his  application  to  compel  the  payment  of  the  purchase- 
money.     He  ought,  therefore,  to  pay  these  costs  in  the  first 
instance.    If,  however,  the  Court  should  not  think  fit  to  make 
the  Defendant  pay  the  costs,  it  will  reserve  to  the  applicant  the 
right  of  claiming  to  have  them  paid  out  of  any  fond  coming  into 
Court  in  the  cause. 

;  Mr.  Jessel,  Q.C.,  and  Mr.  RawUnson,  for  the  Defendant  Stephens : — 

There  is  no  precedent  for  such  an  order  against  a  Defendant. 
The  conduct  of  the  sale  does  not  make  him  a  Plaintiff,  or  fix  him 
^th  the  Plaintiff's  liabilities.  In  sales  under  decrees  the  Court  is 
the  vendor,  and  it  is  only  when  there  are  funds  coming  into  Court 
that  a  Plaintiff  is  ordered  to  pay  a  purchaser's  costs  in  the  first 
instance.  At  all  events,  the  costs  of  the  Plaintiff's  application  to 
vary  the  chief  clerk's  certificate  ought  not  to  be  paid  by  the 
Defendant.  If  the  applicant  had  only  sought  to  be  discharged, 
And  to  reserve  his  right  to  have  his  costs  out  of  any  funds 
coming  into  Court,  there  would  have  been  no  opposition,  and  the 
summons  would  not  have  been  adjourned  into  Court ;  he  must, 
therefore,  pay  the  costs  of  this  application. 

Mr.  Beetles,  for  the  Plaintiff,  asked  for  his  costs  of  the  applica- 
tion. 

liOBD  EOMILLY,  M.E. : — 

I  cannot  make  the  Defendant  pay  these  costs,  but  I  will  give  the 
applicant  liberty  to  apply  for  payment  of  his  costs  out  of  any 

(1)  16  Bcav.  2G8.  (4)  P.  1210  (3rd  edit.). 

(2)  2  S.  &  S.  557.  (5)  P.  107  (14th  edit.). 

(3)  2  Y.  &  C.  Ex.  564. 
You  L  2K  2 
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U.  B.       funds  that  may  come  into  Court  to  the  credit  of  the  cause,  and 

1866        Buch  funds  will  not  be  paid  out  without  notice  to  him.    He  will 

MuLUKB     be  entitled  to  his  costs,  charges,  and  expenses  occasioned  byliis 

HmsT.     bidding  for  and  becoming  the  purchaser  of  the  property,  and  of 

'the  proceedings  consequent  thereon,  including  the  costs  of  the 

summons  to  vary  the  certificate,  but  not  the  costs  of  the  appeal 
nor  the  costs  of  this  application.  The  costs  of  the  other  parties 
will  be  costs  in  the  cause. 

Solicitors  for  the  Applicant :  Messrs.  Hicks  &  Son. 
Solicitors  for  the  Defendant :  Messrs.  Bannider  &  Fache, 
Solicitors  for  the  Plaintiff:  Messrs.  WdUer  &  Moojen. 


M.  B.  PRINCE  V.  PRINCE. 

1866 


Company — Contract  signed  hy  Agent — J<nnt  Stock  Companies  Act,  1856  (19  &  20 
F(*.  15. 16.  Viet.  c.  47),  s.  41— Companies  Act,  1862  (25  db  26  Vict.  c.  89X  «.  206. 

The  power  of  making  contracts  in  writing,  signed  by  their  agents,  conferrec 
bj  the  4l8t  section  of  the  Joint  Stock  Companies  Act^  1856,  npon  Gompanie 
registered  nnder  that  Act,  is  ^a  right  or  privilege  acquired  nnder"  that  Act 
within  the  meaning  of  the  206th  section  of  the  Companies  Act^  1862,  and  i» 
consequently  not  affected  by  the  re^^eal  of  the  former  Act. 

IhIS  was  the  hearing,  on  motion  for  decree,  of  a  suit  for  ihe 
administration  of  the  estate  of  Samuel  Prince,  an  intestate,  and 
for  a  declaration  of  the  validity^  of  a  contract  made  by  the  int^tate 
for  the  sale  of  certain  freehold  property  to  the  Maneheder  B(^ 
Exchange  Proprietors. 

The  Manchester  Boyal  Exchange  Proprietors  are  a  oompaBv 
registered  under  the  Joint  Stock  Companies  Acts,  1856  and  1857. 
By  their  rules  a  committee  of  management  is  empowered  to  pu^ 
chase  property  for  the  purposes  of  the  company,  with  the  preTions 
sanction  of  an  annual  or  special  general  meeting  in  erery  case 
where  the  purchase-money  exceeds  £2000. 

On  the  23rd  of  December,  1864,  Henry  Fbrth,  as  the  agent  of 
Samvd  Prince,  wrote  to  the  committee  of  the  company  a  letter  in 
these  terms : — '^  On  behalf  of  Samuel  Prince,  1  beg  to  make  an 
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offer  to  sell  to  your  pioprietors  his  property  in  Market  Street^  now       M.  B. 
in  the  seyeral  oocnpations  of  W.  B.  Browns  and  (7.  B.  Westmofiott,        1866 
ot  their  under-tenants,  for  the  sum  of  £22,000,  to  be  paid  on  or      i^^ 
before  the  1st  of  July  next  ensuing.    This  ofTer  is  made  subject 
to  the  existing  leases.    If  it  be  accepted  as  to  price,  a  formal 
contract  will  hare  to  be  prepared  by  Mr.  Prince'B  solicitors  and 
yonrs.    The  offer  is  in  force  and  open  to  your  acceptance  until  the 
Ist  of  March  next." 

This  letter  was  laid  before  a  meeting  of  the  committee  on  the 
29th  of  December,  at  which  it  was  resolved,  "  that  the  offer  of 
Mr.  Prince's  property  for  the  sum  of  £22,000  be  accepted,  subject 
to  the  approval  of  a  general  meeting  of  the  proprietors." 

On  the  11th  of  January,  1865,  a  special  general  meeting  of  the 
company  was  held,  at  which  it  was  resolved,  that  it  was  desirable 
to  erect  a  new  Exchange  on  land  described  in  the  resolution, 
which  included  the 'property  in  question;  and  it  was  further 
resolved, "  that  as  the  committee  have  procured  offers  from  the 
on-ners  of  the  properties  included  in  the  preceding  resolution, 
which  will  be  required  for  effecting  the  purposes  aforesaid,  they 
are  hereby  authorized  to  accept  such  offers  respectively,  with  or 
without  alterations  or  modifications,  as  they  may  find  expedient :" 
and  further,  "that  the  committee  may  take  and  adopt  such 
measiures  as  they  may  deem  necessary  in  relation  to  all  or  any 
of  the  matters  aforesaid."  At  a  meeting  of  the  committee  held 
immediately  afterwards  it  was  resolved,  *'that  Mr.  Heelis,  the 
solicitor  of  the  company,  be  instructed  to  take  such  steps  as  he 
may  think  desirable  for  carrying  out  the  resolutions  adopted  at 
the  general  meeting." 

On  the  9th  of  February  Heeiie  wrote  to  Forth  a  letter  in  these 
temis :  *^  I  am  authorized  by  the  committee  of  the  Manchester 
Soyd  Exchange  to  accept  the  offer  which  you  made  to  them  on 
the  23rd  of  December  of  Mr.  Prince's  property  in  Market  Street, 
which  I  accordingly  do.  Will  you  instruct  his  solicitor  to  send 
me  the  draft  of  the  formal  contract  T  No  other  contract  was 
signed,  but  Prince's  solicitor  sent  the  abstract  of  title  to  the 
company's  solicitor,  and  it  was  arranged  that  the  time  for  com- 
pletion of  the  purchase  should  be  pq^poned  till  Christmas,  1865. 
On  the  22nd  of  July,  1865,  Prime  died  intestate,  leaving  a 
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M.  B.       widow,  an  infant  son  and  heir,  and  four  infant  daughters.    On  the 
18G6        4th  of  October  the  widow  took  out  administration  to  his  estate. 
PtocB  The  suit  was  instituted  by  the  daughters  against  the  widow,  the 

Pb^ce.      80^'  ^"^  ^^^  company. 

The  company  were  desirous  to  complete  the  purchase,  and  the 

Bill  prayed  that  the  infant  heir  might  be  declared  a  trustee  for 
them,  and  that  a  person  might  be  appointed  to  convey  the  property 
in  his  name. 

The  41st  section  of  the  Joint  Stock  Companies  Act,  1856,  enaUes 
contracts  to  be  made  on  behalf  of  companies  registered  under  the 
.  Act,  "  in  -writing  signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company.** 

The  Companies  Act,  1862,  repeals  the  Act  of  1856,  but  the 
206th  section  provides  that  no  repeal  thereby  enacted  shall  affect, 
1,  anything  duly  done  under  any  Acts. thereby  repealed;  3, any 
right  or  privilege  acquired  or  liability  incurred  under  any  Act 
thereby  repealed. 

Mr.  W.  M,  James,  Q.C.,  and  Mr.  BedweU,  for  the  Plaintiffs:— 
The  letters  of  the  23rd  of  December,  1864,  and  the  9th  of  Febmaiy, 
1865,  constitute  a  complete  contract.  Heelis,  in  signing  the  letter 
accepting  Prince's  offer,  acted  under  the  express  authority  of  the 
company ;  the  contract  is  therefore  binding  on  the  company  under 
the  41st  section  of  the  Act  of  1856,  that  section  coming  within  the 
saving  clause  in  the  Companies  Act,  1862. 

Mr.  Birley,  for  the  company,  in  support  of  the  validity  of  the 
contract,  cited  Gtbbins  v.  North  Eastern  Metropolitan  Asylum  Di^ 
trict(l). 

Mr.  Little,  for  the  heir : — 

The  Act  of  1856  is  totally  repealed  by  the  Act  of  1862,  and  its 
provisions  are,  by  Part  VI.  s.  176,  made  applicable  to  companies 
registered  under  the  earlier  Acts,  the  object  of  the  Legislature 
being  to  make  one  law  for  all  companies.  The  words  "right  or 
privQege  "  in  the  206th  section  of  the  Act  of  1862  refer,  not  to  the 
subsequent  exercise  of  powers  conferred  by  the  repealed  Acts,  but 
to  rights  and  privileges  arising  from  acts  done  before  the  passing  of 

(1)  11  Bcav.  1. 
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the  Act  of  1862  in  accordance  with  the  provisions  of  the  repealed       M.  B. 
Acts;  e.g^ihe  right  of  enforcing  contracts  not  under  seal  made        isgg 
before  the  passing  of  the  Act  of  1862.    The  4l8t  section  of  the      pl^J^ 
Act  of  1856  being  repealed,  the  company,  like  any  other  corpora-      p^^cE. 

tioDjCan  only  bind  themselves  by  contracts  under  their  common.       

seal.  But,  assuming  that  they  had  power  to  contract  by  writing 
signed  by  their  agent,  the  resolution  of  the  11th  of  January  was 
not  a  sufficiently  definite  sanction  of  the  proposed  purchase  to 
comply  with  the  rules  of  the  company ;  the  resolution  did  not  * 
mention  Princess  offer,  and,  even  if  it  impliedly  sanctioned  the 
acceptance  of  the  offer,  the  stipulation  for  a  formal  contract  an- 
nexed to  that  offer  was  an  essential  stipulation  which  was  never 
waired  either  by  Prince  or  by  the  company. 

Mr.  W.  M.  James,  in  reply : — 

The  words  ''  anything  done  under  the  Acts  hereby  repealed,"  in 
the  206th  section  of  the  Act  of  1862,  are  sufficient  to  include  all 
tlmt,  according  to  the  contention  of  the  other  side,  is  meant  by 
"any  right  or  privilege."  The  latter  words  must  therefore  have 
some  other  meaning,  and  they  naturally  apply  to  the  continuation 
of  privileges  such  as  that  conferred  by  the  41st  section  of  the  Act 
of  1856. 

The  reference  to  a  formal  contract  was  mere  surplusage,  the 
essential  terms  of  the  contract  being  contained  in  the  letters. 


Feb.  16.    Lord  Eomilly,  ILE. : — 

I  am  of  opinion  that  a  case  is  made  out  for  the  specific  perform- 
ance of  this  contract.  In  the  first  place,  I  think  that  the  letter  of 
Mr.  Prince's  agent  to  the  committee  of  management,  and  Mr. 
Sedis'  letter  in  reply,  together  constitute  a  contract  which,  if  made 
l)etween  private  persons,  would  be  a  valid  and  complete  contract. 
The  reference  in  those  letters  to  a  more  formal  contract  does  not, 
in  my  opinion,  affect. the  question.  The  subject-matter  and  the 
price  to  be  paid  being  specified  in  the  letters,  nothing  more  was 
required  to  ascertain  the  terms  of  the  contract. 

The  next  question  to  be  determined  is,  whether  Mr.  Hedis,  in 
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M.  B.      entering  into  this  contract,  was  acting  under  the  authority  of  the 
1866       company.    I  think  it  is  apparent,  from  the  words  of  the  resoktion 

f^^i^  of  the  general  meeting  of  the  11th  of  January,  1865,  that  Mr. 
Prince's  offer,  which  the  committee  of  management  had  previously 
resolved  to  accept,  subject  to  the  approval  of  the  general  meeting, 
was  laid  before  the  proprietors  at  that  meeting,  and  that  they 
expressly  authorized  the  committee  to  accept  such  offer,  and  to 
take  such  measures  as  they  might  deem  necessary  in  relation  to 
the  matter.  That  was,  in  my  opinion,  a  sufficient  compliance  with 
the  rules  of  the  society,  which  require  the  previous  sanction  of  a 
general  meeting  to  a  purchase  by  the  committee  where  the  pur- 
chase-money exceeded  £2000.  The  committee  thereupon  appointed 
Mr.  Hedis  their  agent  for  the  purpose  of  carrying  out  the  resolu- 
tions, and  he,  as  such  agent,  wrote  to  accept  Mr.  Prince's  offer. 

This  therefore  is,  in  the  words  of  the  41st  section  of  the  Jdni 
Stock  Companies  Act,  1856,  a  '^contract  made  on  behalf  of  the 
company  in  writing,  signed  by  a  person  acting  under  the  express 
or  implied  authority  of  the  company,"  and  is  "binding  upon  the 
company  and  upon  the  other  party  thereto,"  unless  that  section 
is  no  longer  in  force.  Now  the  whole  of  the  Act  of  1856  is  re- 
pealed by  the  Companies  Aety  1862;  but  it  is  expressly  provided 
by  the  206th  section  of  the  latter  Act,  that  such  repeal  shall  not 
affect  "  any  right  or  privilege  "  acquired  under  any  Act  thereby  re- 
pealed. It  is  clear  that  these  words, "  any  right  or  privil^e,"  were 
not  intended  to  refer  to  any  thing  done  before  the  repealing  Act  was 
passed,  that  case  being  provided  for  by  the  previous  part  of  the 
same  section ;  it  must  therefore  be  some  right  or  privilege  subsist- 
ing at  the  time  of  the  passing  of  the  Act  of  1862  to  which  these 
words  refer.  And  I  am  of  opinion  that  the  power  of  making  valid 
contracts  in  writing  signed  by  the  agent  of  the  company,  is  such  a 
right  or  privilege  as  the  Legislature  intended  by  this  section  to 
preserve  unaffected  by  the  repeal  of  the  Act  of  1856.  I  must, 
tnerefore,  declare  that  this  is  a  contract  binding  on  the  company 
and  on  the  heir  of  Mr.  Prince. 

Solicitors  for  all  parties :  Messrs.  N.  G.  <&  C.  Milne. 


Fed.  9. 


YOLL]  EQUITY  CASES.  495 


In  re  TAYLOR'S  ESTATE.  M.  B. 

DAUBNEY  V.  LEAKK  ^^ 

Pffidiee — Adminisiraiion  8uU — CotiB — ProceedingB  in  Chamben,] 

In  aa  administration  suit  by  a  residuaiy  legatee,  other  residoary  legatees, 
served  with  notice  of  the  decree  and  having  liberty  to  attend  the  proceed- 
ing^  will  not  be  allowed  their  costs  of  attending  the  taking  of  the  accounts 
in  Chambers,  unless  the  Plaintiff  and  the  accounting  Defendant  employ  the 
same  solicitor,  and  in  that  case  will  be  allowed  one  set  of  costs  between 
them. 

IELS  was  a  suit,  commenced  hj  summons,  for  the  administration 
of  the  estate  of  Ftances  Taylor.  The  testatrix,  who  died  in  1822, 
by  her  will  and  codicil,  bequeathed  her  residuary  personal  estate 
(in  the  events  which  had  happened)  to  and  equally  among  her 
first  cousins  living  at  the  death  of  her  mother,  which  took  place 
in  January,  1852. 

The  summons  was  taken  out  by  one  of  the  residuary  legatees, 
and  the  administration  order  directed  an  inquiry  as  to  the  first 
cousins  of  the  testatrix  living  at  her  mother's  death. 

Several  residuary  legatees,  having  been  served  with  no€ce  of 
the  order,  obtained  liberty  to  attend  the  proceedings,  proved  their 
relationship,  and  attended  the  taking  of  the  accounts. 

The  Plaintiff  and  the  Defendant  were  represented  by  the  same 
solicitor. 

The  suit  now  came  on  for  further  consideration,  and  the  question 
arose,  whether  the  costs  of  the  residuary  legatees  of  the  pro- 
ceedings in  Chambers  should  be  paid  out  of  the  estate.  ' 

Mr.  Eldertan,  for  the  Plaintiff. 

Mr.  Nugents  for  the  Defendant.   . 

Mr.  Speed,  Mr.  K  K.  Kardake,  Mr.  NaUer,  and  Mr.  F.  T. 
WhiUy  for  different  residuary  legatees,  submitted  that,  having  been 
served  with  notice  of  the  order,  and  having  liberty  to  attend, 
they  were  entitled  to  their  costs  of  attending  the  proceedings  in 
Chambers. 


,^ 
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M.  B.      Lord  Komilly,  M.K. : — 

J^  The  residuary  legatees  are  entitled  to  their  costs  of  proving 

DArBNEY  their  relationship ;  but  I  do  not  give  parties,  whose  interest  is  the 
Leake.  same  as  that  of  the  Plaintiff,  their  costs  of  attending  the  taking  of 
the  accounts.  As,  however,  in  this  case  the  Plaintiff  was  repre- 
sented by  the  same  solicitor  as  the  Defendant,  who  is  the  account- 
ing party,  I  will  allow  the  other  residuary  legatees  one  set  of  costs 
^f  attending  the  taking  of  the  accounts,  to  be  divided  equally 
between  them. 

Solicitor  for  the  Plaintiff  and  the  Defendant :  Mr.  T.  K  Dism. 

Solicitors  for  the  residuary  legatees:  Messrs.  Tayhr,Eoatey(i 
Taylor;  Messrs.  Tooke  &  Holland;  Mr.  Paddison;  Messrs.  Cover' 
dale  dt  Co. 


Feb,  27. 


^i-  R-  In  re  COLLET'S  TRUSTS. 

1866 

SttUement^Trustfor  ChUdren — Shares  vesting  at  Twenty-one-^Acenur. 

By  a  marriage  settlement  funds  were  settled  upon  the  wife  for  life,  with 
remainder  to  the  children  of  the  marrii^  in  equal  shares,  "  to  be  a  vested 
interest  at  their  ages  of  twenty-one  years,"  with  a  gift  over  to  the  husbaDd 
in  the  event  of  all  the  children  dying  under  twenty-one,  and  a  revenioii  to 
the  settlor  in  the  event  of  there  being  no  child  bom,  but  no  clause  of  sur- 
vivorship and  accruer  as  to  shares  of  children  dying  under  twenty-one. 

There  were  five  children,  of  whom  four  attained  twenty-one,  and  the  fifth 
died  an  infant: — 

Held,  th^t  the  whole  fund  vested  in  the  four  children  who  attained 
twenty-one. 

X  HIS  was  a  Petition  for  the  payment  out  of  Court  of  a  sum  of 
£1397  consols  transferred  into  Court  under  the  Trustee  Bdief 
Act  by  the  trustees  of  the  marriage  settlement  of  Augudw  Keppd 
CoUey  and  Elizabeth  his  wife,  formerly  Elizabeth  Smith. 

By  the  settlement,  which  was  dated  the  4th  of  November,  1805, 
the  sum  of  £7000  consols  was  settled  by  James  Dick,  a  relation  of 
Mrs.  Cdley,  upon  trust  for  Mrs.  CoUey  for  life,  and  after  her  death 
upon  trust  that  the  trustees  should  sell  the  stock,  and  pay,  applj^ 
and  dispose  of  the  proceeds  "  unto  and  amongst  all  and  cTery  the 
child  and  children  of  the  said  Augustus  Keppd  CoUey  on  the  said 
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Eizabeth  Smith  to  be  begotten  in  equal  shares  and  proportions;"  M.B. 
and  if  there  should  be  but  one  such  child,  then  should  pay,  assign,  1866 
and  transfer  the  whole  to  such  only  child ;  ^'  and  the  same  shall  be  jn  re 
a  Tested  interest  in  and  be  paid  to  such  child  or  children  at  his,     xscffra.^ 

her,  or  their  age  or  ages  of  twenty-one  years;  and  if  any  such        

child  or  children  shall  have  attained  his,  her,  or  their  age  or  ages 
of  twenty-one  years  in  the  lifetime  of  the  said  Elizabeth  Smith, 
then  the  parts  or  shares  of  such  child  or  children  so  attcuning  the 
age  of  twenty-one  years  shall  be  respectively  considered  as  vested 
interests  in  such  child  or  children  so  attaining  the  said  age ;  but 
the  actual  payment  thereof  shall  be  postponed  until  six  calendar 
months  after  the  decease  of  the  said  Elizaheth  Smith,  when 
the  same  shall  be  respectively  paid  to  such  child  or  children." 
Then  followed  the  usual  trusts  for  maintenance  of  infant  children 
after  the  death  of  Mrs.  CoHeif,  and  accumulation  of  the  surplus 
income  of  their  shares;  and  it  was  declared  that,  in  case  there 
should  be  any  child  or  children  or  issue  of  the  marriage  bom 
alive,  and  such  child  or  children  should  all  happen  to  die  under 
the  age  of  twenty-one  years,  then  the  trustees  should,  after  the 
death  of  Mrs.  CoUey,  and  from  and  after  the  death  of  such  child  or 
children  severally  and  respectively  under  the  age  of  twenty-one 
years,  stand  possessed  of  the  trust  funds  in  trust  for  Mr.  Colley, 
his  executors,  administrators,  and  assigns ;  but  if  it  should  happen 
that  there  should  not  be  any  issue  of  the  marriage  born  alive,  then 
the  trustees  should,  from  and  after  the  decease  of  Mrs.  CoUey,  and 
such  failure  of  issue,  stand  possessed  of  the  trust  funds,  in  trust  for 
Jam&  Diek,  his  executors,  administrators,  and  assigns. 

The  settlement  did  not  contain  any  clause  of  survivorship  and 
accruer  as  to  the  shares  of  children  dying  under  twenty-one. 

There  were  five  children  of  the  marriage ;  four  attained  twenty- 
one,  and  one  of  these  afterwards  died ;  the  fifth,  Augustus  Frede- 
rick CcUey,  died  an  infant :  Mrs.  Colley  died  in  July,  1865 ;  and  a 
question  having  arisen  whether  the  one-fifth  share  of  the  trust 
fund,  which  would  have  belonged  to  Av^ffustus  Frederick  Colley  if 
he  had  attained  twenty-one,  was  divisible  among  the  other  four 
children  of  the  marriage,  or  was  undisposed  of  and  resulted  to  the 
settlor,  the  trustees  transferred  this  share  into  Court  under  the 
Trustee  Belief  Act. 
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VL  B.  The  three  snrviTing  childreii,and  the  lepiesentativeof  the  child 

1866       who  died  after  attaining  twenty-one,  thereapon  presented  this 
Jn  re       Petition  for  the  payment  of  the  fond  in  Court  to  them  in  equal 

Collby'8      ni,^«p« 

—  Mr.  Archibald  SmUh,  for  the  Petitioners,  was] stopped  by  the 

Court 

Mr.  BoupeU,  for  the  representative  of  James  Dick,  the  settlor:— 

*  Under  the  trusts  of  this  settlement,  one-fifth  of  the  fond  is 
undisposed  of.  The  trust  is  for  all  the  children  in  equal  shares, 
•  and  there  were  five  children.  Each  child,  therefore,  took  one-fifth 
share ;  and  though  the  direction  that  shares  should  vest  at  twenty- 
one  prevented  the  child  who  died  under  twenty-one  from  taking 
his  share,  it  does  not  alter  the  class  of  children  to  whom  the  fund 
was  originally  given,  and  there  is  no  gift  over  of  his  share  to  the 
survivors. 

There  has  been  no  decision  upon  the  question;  but  the  practice 
of  conveyancers,  who  have  always  inserted  a  proviso  of  survivor- 
ship and  accruer  after  a  trust  in  this  form,  pnwes  the  general 
opinion  to  be  that,  without  such  a  proviso,  the  children  who  attain 
twenty-one  will  not  take  the  whole  fund:  4  Martins  Convey- 
ancing (!)• 

Mr.  Fredinffy  for  the  trustees. 

Lord  Bomillt,  M.K. : — 

I  cannot  accede  to  the  view  taken  in  the  note  which  has  been 
cited.  It  would  amount  to  this — ^that  a  gift  of  £100  to  the  children 
of  A.y  who  has  ten  children,  is  the  same  thing  as  a  gift  of  £10  to 
each  child  of  ii.  I  am  of  opinion  that  this  is  a  trust  for  a  class, 
namely,  the  children  of  the  marriage  who  attain  twenty-one,  and 
that  if  I  decided  otherwise  I  should  be  breaking  a  sound  rule  of 
construction.  The  whole  fund,  therefore,  %vas  divisible  among  the 
four  children  who  attained  twenty-one,  or  their  representatives. 

Mr.  A.  Smith  referred  to  Bvssd  v.  Buchanan  (2)  as  confirmatory 
of  his  Lordship's  view. 

Solicitors  for  all  parties :  Messrs.  Roberts  &  Simpson. 
(1)  P.  437,  n.  (2)  7  Sim.  628. 
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WESTEKN  V.  MACDERMOT,  ^  ^ 

18«5-6 
Building  Covenant — Breach — Bight  to  sue — Covenant  running  wi^  Land —         nJT*^ 
SUbetantidl  It^urif^Acquieecence-^Pkading^Farties.  JanSL* 

1866* 
A  oorenant  against  building  entered  into  by  a  purchaser  of  land  with  the         — 
vendor  (who  was  also  owner  of  adjoining  lands),  his  heirs  and  assigns,  runs 
with  the  land,  and  may  be  enforced  in  equity  by  a  subsequent  purchaser  of 
part  of  such  adjoining  lands.    The  vendor  after  selling  part  of  tiie  adjoining 
lands  cannot  release  the  covenantor  from  his  covenant. 

The  peraon  seeking  to  enforce  such  a  covenant  in  equity  must  shew  that  he 
will  sustain  substantial  injury  from  the  breach  of  it ;  but  the  injury  need  not 
be  so  great  as  is  required  to  justify  the  interference  of  the  Court  in  cases  of 
obstruction  of  ancient  lights. 

A  person  who  has  acquiesced  in  breaches  of  such  a  covenant  is  not 
debaized  of  his  remedy  in  equity,  provided  the  breaches  have  not  caused 
substantial  injury. 

All  the  persons  entitled  to  the  benefit  of  such  a  covenant  need  not  be 
parties  to  or  represented  in  a  suit  to  enforce  it. 

IHE  Plamtiff  and  the  Defendant  MacDermoty  were  the  lespec- 
tire  owners  of  the  adjoining  honaes,  Nob.  10  and  9,  Broek  Street^ 
in  the  city  of  Baih.  The  object  of  the  suit  was  to  restrain 
Ma/J)ermot  from  erecting  a  certain  building  in  the  rear  of  his 
house. 

The  houses  in  question  are  situated  on  the  south  side  of  Brock 
Street,  No.  9  being  the  more  easterly.  The  sites  of  both  the 
bousesy  the  gardens  at  the  back,  and  a  considerable  part  of  the 
adjoining  lands,  were  formerly  the  property  of  Sir  Benet  Ch/rrard. 

By  indentures  of  lease  and  release  dated  respectively  the  19th 
and  20th  of  December,  1766,  Sir  Benet  Chirrard,  in  consideration 
of  a  perpetual  rent-charge  of  £220  reserved  to  him,  his  heirs  and 
assigns,  conveyed  to  John  Wood  in  fee  various  parcels  of  land 
in  the  city  of  Bothy  including  the  sites  of  the  houses  on  the 
south  side  of  Broek  Street,  and  the  gardens  at  the  back  thereof; 
sach  gardens  being  described  as  separated  by  a  pathway  from 
another  piece  of  land,  then  also  belonging  to  Sir  Benet  Oarrard, 
and  known  as  King's  Mead  FwrUmg,  Hayes  Lower  Fwrhng,  and 
Eayee.  The  release  contained  powers  of  distress  and  entry  to  Sir 
Benet  Oarrard  to  secure  the  payment  of  the  rent-charge.    Wood 
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M.  B.       thereby  covenanted  for  himself,  his  heirs  and  assigns,  \rith  Sir 
1865-6       Bend  Garrard,  his  heirs  and  assigns,  to  pay  the  rent^harge,  and 
WsarncBN     also  within  ten  years  to  build  houses  upon  the  pieces  of  ground 
Macdebmot.  thereby  released,  according  to  the  plan  thereto  annexed,  to  keep 
the  houses  and  fences  in  repair,  and,  in  case  of  fire,  to  bufld  new 
houses  of  equal  goodness  and  dimensions,  and  in  the  same  manner 
as  to  height  with  the  houses  consumed ;  and  it  was  thereby  pro- 
vided that  if  Wood,  his  heirs  or  assigns,  should  convey  any  part 
or  parts  of  the  premises  thereby  granted  and  released  unto  any 
person  or  persons  in  order  for  houses  and  buildings  to  be  erected 
and  built  on  the  same  (which  it  should  be  lawful  for  him  or  them 
to  do),  and  should  make  Sir  Bend  Garrard,  his  heirs  or  assigns, 
party  or  parties  to  such  conveyance  (which  Sir  Bend  Garrardy 
for  himself,  his  heirs  and  assigns,  thereby  covenant^  to  join 
in   in  such   manner   as   should  be  reasonable),  and  should  in 
every  such   conveyance  effectually  charge  the  land  and  gronnd 
thereby  granted  with  a  perpetual  rent-charge  of  not  less  than 
four  shillings  per  foot  of  fix)ntage,  with  the  like  powers  of  dis- 
tress and  entry  for  securing  the  same,  and  the  like  covenants  as 
were  therein  contained,  and  should  procure  a  counterpart  theieof 
to  be  executed  and  delivered  to  Sir  Bend  Garrard,  his  heirs  or 
assigns,  then  Wood,  his  heirs  and  assigns,  should  be  released  from 
all  liability  in  respect  of  so  much  of  the  rent-charge  as  should  be 
reserved  by  such  conveyance,  and  in  respect  of  his  covenants  as  to 
the  land  conveyed.    And  Sir  Bend  Garrard,  for  himself,  his  heirs 
and  assigns,  covenanted  with  Wood,  his  heirs  and  assigns,  that  he, 
Sir  Bend  Garrard^  his  heirs  or  assigns,  or  any  person  claiming  or 
to  claim  under  him  or  them,  should  not  at  any  time  thereafter 
bmld  or  permit  to  be  built  any  houses  or  buildings  whatsoever 
upon  any  part  of  certain  ground  then  of  the  said  Sir  Bend 
Garrard  and  his   heirs  distinguished  in  the  said   plan  as  the 
King's  Mead  Furlong,  part  of  the  Hayes  Lower  Furlong,  and  part 
of  the  Hayes  (which  now  form  part  of  Vidoria  Park),  nor  should 
nor  would  set  or  plant,  or  cause  or  permit  to  be  set  or  planted, 
any  trees  or  plantations  whatsoever  upon  any  part  of  the  said 
King's  Mead  Furlong  and  the  Hayes  which  should  at  any  time 
grow  so  as  to  exceed  eight  feet  high  for  the  time  being,  and  in 
case  the  above  should  be  done,  then  and  so  often  as  it  should 
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happen,  it  should  be  lawful  for  Wood,  his  heirs  and  assigns,  to  M.  R. 
throw  down  and  wholly  reduce  to  the  ground  every  such  house  or  1865-6 
other  building  as  occasion  should  require.  Winters 

By  indentures  of  lease  and  release  dated  respectively  the  22nd  jxacdeumot 

and  23rd  of  May,  1767  (to  the  latter  of  which  Sir  Benet  Garrard       

was  a  party),  Wood  conveyed  the  house  No.  10,  Brock  Street,  and 
the  garden  at  the  back,  to  Charles  Bodburn  in  fee :  and  by  the 
release  a  perpetual  rent-charge  of  the  proper  amount  was  reserved 
to  Sir  Benet  Oarrard,  his  heirs  and  assigns,  and  there  were  therein 
contained  powers  of  distress  and  entry,  and  covenants  on  the  part 
oiRodbum  similar  to  those  in  the  release  of  the  20th  of  December, 
17G6.  There  was  also  therein  contained  a  covenant  by  Bodburn,  his 
heirs  and  assignjs,  with  Sir  Benet  Oarrard  and  Wood,  and  each  of 
them,  and  their  and  each  of  their  heirs  and  assigns,  that  the  gar- 
den walls  to  the  east,  west,  and  south  of  the  ground  thereby  granted 
should  not  exceed  the  level  of  the  parlour  floor,  and  that  there 
should  be  no  trees  nor  any  building  whatever  in  the  said  garden 
that  should  exceed  that  height,  and  no  chimneys  nor  flues  in  any 
building  to  be  erected  in  the  said  garden,  and  also  that  there 
should  be  no  stable  nor  coachhouse  erected  on  any  part  of  the 
said  thereby  granted  premises ;  and  there  was  a  covenant  by 
Sir  Benet  Garrard  with  Bodburn  not  to  build  on  King's  Mead 
Furlonff,  part  of  Hayes,  and  part  of  Hayes  Lower  Furlong,  to  the 
same  effect  as  that  contained  in  the  deed  of  the  20th  of  De- 
cember, 1766. 

The  Plaintifi"s  title  was  derived  under  the  last-mentioned  con- 
veyance to  Bodburn. 

By  indentures  of  lease  and  release  dated  respectively  the  15th 
and  16tk  of  May  in  the  same  year,  1767,  a  conveyance  in  a  pre- 
cisely similar  form  had  been  made  by  Wood  to  one  John  Freeman 
of  the  house  No.  9,  Brock  Street,  and  the  garden  at  the  back 
Under  this  conveyance  MacDernwfs  title  was  derived. 

The  rent-charge  issuing  out  of  No.  10,  Brock  Street,  had  become 
vested  in  a  Miss  Elw^,  that  issuing  out  of  No.  9  in  WiUiam 
TUe. 

All  the  bouses  on  the  south  side  of  Brock  Street  were  built,  with 
some  trifling  exceptions,  on  a  uniform  plan,  in  accordance  with 
the  provisions  of  the  deed  of  the  20th  of  December,  1766,  and 


^ 
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M.  B.       the  windows  at  the  back  commanded  an  extensiTe  view  of  the 
1805-6      country  to  the  south  of  Bath. 

WxPTEBK         III  J^y>  1864,  MaeDermot  began  to  erect  a  bow  or  circular 
MAcranMOT  P^^j^ctian  at  the  rear  of  his  house,  which  was  at  yarianoe,  not 

only  with  the  express  covenant  in  the  conveyance  to  Freemai^ 

but  also  with  the  plan  annexed  to  the  indenture  of  the  20tk  of 
December,  1766.  It  extended  from  the  basement  to  the  attics, 
and  the  extreme  depth  of  it  was  about  eight  feet.  Upon  tlie 
Plaintiff  being  informed  of  what  was  about  to  be  done,  he  caused 
a  notice  to  desist  to  be  served  on  MaeDermot^  and  afterwards 
filed  his  bill  against  McicDemwt  alone,  seeking  relief  partly  on 
the  ground  that  the  proposed  building  would  obstruct  the  access 
of  light  and  air  to  his  house,  and  partly  on  the  ground  that 
the  erection  of  it  would  be  a  violation  of  the  covenant  against 
building  in  the  garden,  in  the  deed  of  the  16th  of  Hay,  1767. 
The  former  ground,  however,  was  not  much  insisted  on.  On 
the  18th  of  August,  1864,  a  motion  was  made  for  an  injuno> 
tion  before  the  Vacation  Judge,  and  it  was  then  arranged  that 
the  building  should  be  proceeded  with,  MaoDermot  undertaking 
to  pull  down  the  whole  or  so  much  thereof  as  the  Court,  at  the 
hearing,  should  direct,  in  case  it  shotdd  be  of  opinion  that  he  was 
not  justified  in  erecting  it. 

The  Bill  was  afterwards  amended  by  making  WiUiam  TUe  a 
co-Defendant. 

By  his  answer,  MaeDermot  set  up  the  following  defences:— 
First,  that  the  building  was  not  erected  in  the  garden  at  the  rear 
of  No.  9,  Brock  Street,  but  on  the  site  of  an  area  whidi  had  existed 
at  the  back  of  the  house  ever  since  it  was  bnilt^  The  Court, 
however,  held  that  it  was  erected  in  the  garden  within  the  mean- 
ing of  the  covenant. 

Second,  that  it  would  be  inequitable  to  allow  the  Plaintiff  to 
enforce  the  covenant  in  question,  because  similar  covenants  had 
been  broken  both  by  'the  Plaintiff,  and  by  the  owners  of  other 
houses  in  Brock  Street ;  and  also  because  the  covenant  in  the  deed 
of  the  20th  of  December,  1766,  by  Sir  Benet  Garrard,  as  to  the 
land  now  forming  part  of  Victoria  Park,  had  not  been  observed.  It 
appeared  that  trees  from  eight  feet  (the  level  of  the  parlour  floor) 
to  forty  feet  in  height  had  been  for  many  years  growing  in  the  ga^ 


yOL.L]  EQUITY  OASES.  503 

dens  of  houses  on  the  south  side  of  Brock  Street ;  and  in  the  Plain-       M.  B. 
tiff's  garden  there  were  a  fig  tree,  a  thorn  tree,  and  a  mnlberry  tree,      1865-6 
above  the  prescribed  level :  the  two  former  had  from  time  to  time     vfnfmai 
been  cut  down  to  the  level  of  the  parlour  floor,  but  the  mulberry  y^j^^^^iaxMxn. 

tree  had  not    In  King's  Mead  Fwrhng  and  Hayes  there  were        

many  trees  above  eight  feet  in  height,  and  within  and  along  the 
southern  and  western  boundaries  of  King's  Mead  Furlong  several 
cottages  had  been  built.  These  cottages  were  half  a  mile  distant 
from  Brock  Street,  and,  by  reason  of  inequalities  in  the  level  of  the 
^und,  either  could  not  be  seen  at  all,  or  could  only  be  just  seen 
from  the  houses  there. 

Third,  that  the  Defendant  Tite,  who  was  the  proper  person  to 
^e  at  law  on  the  covenant,  had  given  his  consent  to  the  erection 
of  the  building.  In  reality,  however,  Tite  held  himself  neutral 
between  the  parties. 

The  suit  now  came  on  to  be  heard,  the  building  having  in  the 
meantime  been  completed.  The  Plaintiflf,  in  an  affidavit  made  in 
support  of  the  bill,  stated  that  the  erection  interfered  with  the 
access  of  the  light  and  sun  to  his  house ;  but  he  did  not  say  to 
what  extent,  and  the  statement  was  contradicted  by  witnesses  on 
the  part  of  the  Defendant.  It  appeared,  however,  that  the  view  of 
certain  hills  to  the  south-east  of  Bath  was  entirely  shut  out  from 
some  of  the  windows  of  No.  10  by  the  building  in  question. 

Mr.  ffo6AoMse,  Q.C.,  and  Mr.  Boddaw,  for  the  Plaintiff  :— 

The  covenant  which  we  seek  to  enforce  was  entered  into  with 
Wood,  the  vendor  of  the  Defendant's  property,  and  his  heirs  and 
assigns.  Wood  retained  no  interest  in  the  property,  but  he  had 
an  interest  in  the  adjoining  lands ;  the  covenant  must,  therefore, 
have  been  inserted  in  the  conveyance  for  his  benefit  as  the  owner 
of  such  adjoining  land.  The  Plaintiff  is  the  "  assign "  of  Wood, 
for  he  has  purchased  the  adjoining  house,  formerly  WoocCs  pro- 
perty ;  he  is  therefore  entitled  to  enforce  the  covenant.  Child  v. 
Douglas  (1)  was  referred  to  on  the  question  of  privity  between  the 
Plaintiff  and  the  Defendant. 

As  to  Sir  Benet  Garrard^s  covenant  not  having  been  observed, 
the  breaches  are  not  of  any  great  moment ;  and  in  order  to  dis- 
(1)  Kay,  560;  6  D.  M.  &  G.  739. 
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M.R.       entitle  the  Plaintiff  to  enforce  his  covenant,  there  must  haye 

1866-6      been  an  entire  alteration  in  the  character  of  the  place :  Duke  of 

Webtern  ,  Bedford  v.  Trustees  of  the  British  Museum  (1) ;  Ttilk  v.  Moxkay  (2); 

IAacdtesmot.  -Kiwiyj  V.  Sober  (3).     As  to  the  trees  growing  in  the  gardens  in 

Brock  Street,  they  may  be  cut  down  at  any  time ;  and  therefore, 

according  to  Lord  CranwortVs  observations  in  Kemp  v.  Sober  (3), 
the  Plaintiff  is  not  debarred  from  relief. 

Mr.  Sdwyn,  Q.C.,  and  Mr.  Charles  Hall,  for  the  Defendant  Mac- 
Dennot : — 

It  is  not  shewn  that  the  Plaintiff  suffers  any  substantial  injury; 
he  is  therefore  not  entitled  to  relief  by  way  of  injunction :  Clarke 
V.  Clark  (4) ;  Elmhirst  v.  Spencer  (5) ;  Attomey-Creneral  ▼.  Shegidi 
Oas  Consumers  Co.  (6). 

Again,  the  Plaintiff  sues  as  the  assign  of  Wood,  but  he  is  only 
one  of  such  assigns,  and  the  others  are  not  represented  here.  This 
suit  ought  to  bind  them  all :  ChUd  v.  Douglas  (7) ;  Eaatwooi  v. 
Lever  (8).  It  is  clear  that  at  law  all  the  persons  who  are  assigns 
of  Wood  must  join  in  suing  on  the  covenant :  Thompson  v.  Hake- 
win  (9). 

Finally,  the  Plaintiff  has  himself  broken  his  covenant,  and 
this  distinguishes  the  case  from  Kemp  v.  Sober  (3)  and  Tu&  t. 
Moxhatf  (2),  in  neither  of  which  was  the  Plaintiff  any  way  in 
fault.    They  referred  to  Boper  v.  Williams  (10). 

Mr.  H.  M.  Jackson,  for  Tite,  asked  for  his  costs. 

Mr.  Haddan,  in  reply : — 

Ajay  person  who  is  entitled  to  the  benefit  of  a  covenant, 
*  and  can  shew  substantial  damage,  is  entitled  in  equity  to 
enforce  the  covenant.  Here  the  access  of  light  to  the  Plaintiff's 
house,  and  the  view  of  the  surrounding  country  (which  renders 
these  houses  peculiarly  valuable),  are  both  obstructed.  As  to 
the  question  of  parties,  in  Eastwood  v.  Lever  (8)  the  covenant 

(1)  2  My.  &  K.  552.  <6)  3  D.  M.  &  G.  304. 

(2)  11  Beav.  571.  (7)  5  D.  M.  &  G.  739. 

(3)  1  Sim.  (N.  S.)  517.  (8)  33  L.  J.  Ch,  355. 

(4)  Law  Rep.  1  Ch.  16.  (9)  11  Jur.  (N.  S.)  732. 

(5)  2  Mac.  &  G.  45.  (10)  T.  &  R  18.  \ 
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was  expressly  entered  into  with  persons  who  were  trustees  of  M.  R. 

the   coyenant  for  all   persons    entitled  to   the   benefit  thereof;  1865-6 

these  trustees  were  clearly  necessary  parties  to  the  suit.    Here  westtebn 

it  is  not  so,  and  the  Plaintifif  is  entitled  to  sue,  without  making  ^lAcunuioT. 

any  of  the  other  persons  who  are  entitled  to  enforce  the  cove-  — 
nant    parties  to    the  suit:    Wluxtman  v.   Gibson  (1);    Colea  v. 
Sinis  (2). 


Jan.  12.    Lord  Eomilly,  M.K.,  after  some  preliminary  obser-       1866 
rations,  said : — 

This  suit  could  not,  in  my  opinion,  have  been  maintained  on 
the  ground  of  obscuring  ancient  Jights.  If  the  owner  of  one  of 
several  houses  in  a  row  should,  at  the  rear,  throw  out  a  building, 
the  extreme  depth  of  which  at  the  centre  of  the  circumference 
was  eight  feet,  where  the  whole  space  was  open,  I  am  of  opinion 
that  the  next-iloor  neighbour  could  not,  in  ordinary  circumstances, 
complain  of  this  as  such  an  injury  to  him  as  he  was  entitled  to  stop ; 
but  at  the  same  time  I  am  of  opinion,  on  the  evidence,  that,  not- 
withstanding this,  the  injury  done  to  the  two  houses  adjoining  No.  9 
is  substantial.  In  the  case  of  the  Plaintiff's  house,  it  intercepts 
the  early  rays  of  the  sun,  and  it  also  partially  obstructs  the  view 
from  his  window ;  and  I  have  no  doubt  it  would  make  his  house 
and  the  house  on  the  other  side  less  sought  after  than  others  in  the 
row,  and  lower  their  value  in  the  market  to  an  appreciable  extent, 
though,  I  should  infer  from  the  evidence,  probably  not  to  any  very 
considerable  extent. 

This  case,  therefore,  does  not  depend  on  the  doctrine  of  this  Court 
relative  to  the  obscuring  of  ancient  lights,  nor  indeed  is  it  so  put 
by  the  Plaintiff.  His  case  is,  that  he  bought  with  the  house 
the  benefit  of  a  covenant  which  prevented  the  owners  of  the 
proimd  on  which  No.  9,  and  also  all  the  other  houses  in  the  row, 
are  built  from  making  any  such  building  as  that  now  complained 
of.  The  original  existence  of  such  a  covenant  is  now  established, 
and  indeed  is  not  denied.  But  the  Defendant  contends  that  the 
J^laintiff  is  not  entitled  to  claim  the  benefit  of  such  covenant  on 

(1)  9  Sim.  196.  (2)  Kay,  56 ;  5  D.  M.  &  G.  1. 

Vol.  I.  2  L  2 
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M.  R.       several  grounds,  which  I  mH  presently  mention  in  detail,  but  to 

1866       explain  which  it  is  necessary  to  state  the  circumstances  imder 

Wbbtebn     which  the  covenant  was  entered  into.    [His  Lordship  then  entered 

MACDKiaior.  ^*^  ^^^  history  of  the  title,  and,  after  disposing  of  the  question 

as  to  whether  the  building  was  situated  in  the  garden,  proceeded 

as  follows] : — 

The  next  and  most  important  matter  urged  in  defence  is,  that 
there  is  no  personal  covenant  entered  into  by  the  Defendant,  and 
that,  if  it  be  a  covenant  running  with  the  land,  then  the  Defen- 
dant has  for  the  building  he  has  made  the  consent  of  the  cove- 
nantee, Mr.  Tite,  who  is  the  person  in  whom  the  perpetual  rent- 
charge  issuing  out  of  the  house  No.  9  is  now  vested.  It  was  very 
much  for  the  purpose  of  considering  this  question,  and  ab> 
from  the  importance  of  this  case  to  the  rest  of  the  city  of 
Bath,  that  I  reserved  my  judgment  in  this  case ;  but  I  am  oi 
opinion  that  this  defence  also  fails.  I  think  that  this  is  a  cove- 
nant which  runs  with  the  land,  that  the  Plaintiff  is  entitles! 
to  the  benefit  of  the  covenant,  and  that  the  owner  for  the  time 
being  of  the  rent-charge  issuing  out  of  the  land  has  no  power  to 
release  it,  or  to  discharge  the  owner  of  any  adjoining  tenement 
from  it.  I  am  of  opinion  that  the  owner  of  every  adjoining  tene- 
ment is  also  bound  by  the  same  covenant,  and  is  subject  to  the 
obligation  to  perform  it.  The  covenant  by  which  the  Defendant 
is  bound  is  a  covenant  entered  into  by  Dreenmn,  under  whom  the 
Defendant  holds,  with  Sir  Bend  Oarrard  and  Mr.  John  Woody  and 
each  of  them,  and  their  and  each  of  their  heirs  and  assigns,  that 
no  building  whatever  in  the  garden  attached  to  the  house  No.  9 
should  exceed  the  level  of  the  parlour  floor.  The  Defendant  is 
the  assign  of  Freeman,  and  the  Plaintiff  is  the  assign  of  Sir  Benei 
Garrard  and  John  Wood.  The  effect  of  the  conveyance  of  the  j 
23rd  of  May,  1767,  is  that  Sir  Bend  Oarrard  and  Mr.  Wood  have  , 
assigned  to  the  Plaintiff  the  benefit  of  that  covenant,  and  the 
right  to  enforce  it.  I  say  "  to  the  Plaintiff,"  because  it  is  the 
same  thing  whether  it  be  done  directly  to  the  Plaintiff  or  through 
it  line  of  persons  under  whom  the  Plaintiff  claims ;  and  I  am 
of  opinion  that  neither  Sir  Bend  (xarrard  nor  Mr.  Wood,  aft^r 
assigning  the  messuage  No.  10  to  the  Plaintiff,  or  to  those 
who  have  since  assigned  to  the  Plaintiff  subject  to  these  core- 


Macdermot. 
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nants,  and  who  have  trangferred  the  benefit  of  these  covenants       M.  B. 
to  the  Plaintiff  as  against  the  adjoining  owner,  could    release        186C 
the  covenant,  or  discharge  the  Defendant  from  his  liability  to  per-     Westerw 
form  it. 

Some  technical  arguments  may  be,  and  have  been,  raised  as  to 
the  terms  in  which  the  covenant  is  entered  into  with  the  cove- 
nantees ;  but  I  am  of  opinion  they  do  not  affect  the  substance  of 
the  case.  I  consider  it  clear  that  if,  immediately  after  the  con- 
veyance of  the  16th  and  17th  of  May,  1767,  to  Freeman,  Wood 
had  attempted,  with  or  without  the  consent  of  Sir  Bend  Garrard, 
to  build  over  the  whole  of  the  garden  of  the  messuage  No.  10, 
Mr.  Freeman  could  have  prevented  that  act ;  and  that  this  Court 
would  have  granted  an  injunction  for  that  purpose.  I  am  also  of 
opinion  that  the  same  right  belonged  to  Mr.  Bodbum,  i  converdo, 
after  the  indentures  of  the  22nd  and  23rd  of  May,  1767 ;  and  that 
this  reciprocal  right  and  obligation  is  handed  down  from  successor 
to  successor  indefinitely,  so  that  every  one  who  receives  a  sub- 
stantial injury  by  the  breach  of  this  covenant  is  entitled  to  the 
assistance  of  the  Court  for  redress.  I  use  the  words  "  substantial 
injury,"  because  it  is,  I  think,  clear  that  a  mere  nominal  breach 
of  covenant,  which  inflicted  no  injury  at  all,  would  not  justify  this 
Court  in  interfering ;  but  the  Court  would,  in  that  case,  leave  the 
parties  to  their  remedy  at  law  to  obtain  such  compensation  as 
they  might  be  entitled  to.  But  I  have  already  observed  that  the 
conclusion  I  have  arrived  at  on  the  evidence  is  that  the  circular 
projection  of  No.  9  to  the  extent  of  eight  feet  in  the  centre  is 
a  substantial  injury  to  the  owner  of  the  house  No.  10— one 
affecting  to  an  appreciable  extent  his  comfort,  and  also  the  value 
of  his  property. 

And  this  immediately  introduces  the  consideration  of  another 
ground  of  defence,  which  is  prominently  brought  forward  by  the 
Defendant  in  his  answer,  which  is,  that  this  covenant  has,  by 
common  consent,  been  wholly  disregarded  by  the  parties  entitled 
to  the  benefit  of  it,  including  the  Plaintiff  himself.  This  defence 
consists  principally  in  the  fact  that  trees  from  eight  to  forty  feet 
in  height  have  for  many  years  been  growing,  and  are  now  standing, 
on  the  lands  called  King's  Mead  Furlong  and  the  Hayes;  and  that, 
along  the  southern  and  western  boundaries,  cottages  have  been 

2  i>  2  2 
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M.  R.       built,  and  are  now  standing,  and  that  tliis  has  been  acquiesced 

1866        in  by  the  Plaintiff  and  his  predecessors.     That,  besides  tliis,  trees 

WajTERx     *^d  shrubs  from  eight  to  forty  feet  in  height  have  been  growling, 

J-     ^*  and  are  now  standing,  in  the  gardens  of  other  houses  forming 

the  south  side  of  Brock  Street;  and  that,  in  particular,  the  Plaintifl" 

himself  had  a  fig  tree,  a  thorn,  an  1  a  mulberry  tree,  in  his  garden, 
which  towered  above  the  level  prescribed  in  the  covenant ;  and 
that,  though  the  fig  tree  and  the  thorn  have  been  lopped  down  to 
the  prescribed  level  since  the  institution  of  the  suit,  the  mulberry 
tree  still  continues  to  lift  its  head  above  the  level  to  which  it  was 
limited  by  the  covenant.     In  my  opinion,  this  defence  is  also 
ineffectual.    I  am  by  no  means  satisfied  that  these  trees  are  any 
injury  at  all  to  any  of  the  houses  in  Brock  Street^  or  that  this 
Court  would  have  granted  an  injunction  to  compel  their  being 
lopped  to  the  prescribed  level ;  and  I  am  of  opinion  that  the  Plain- 
tiff, because  he  has  not  complained  of  certain  breaches  of  covenant, 
which,  in  my  opinion,  have  inflicted  no  injury  upon  him,  has  not 
thereby  debarred  himself  from  complaining  of  a  breach  which  does 
affect  the  value  of  his  property.    If  this  contention  were  the  law, 
then,  because  the  owner  of  the  house  No.  10  enjoyed  the  sight  of  trees 
and  shrubs  in  King^s  Mead  Furlong,  and  encouraged  their  being 
planted  there,  he  would  have  rendered  himself  liable  to  have  a 
row  of  houses  built  at  the  bottom  of  each  garden,  wholly  shutting 
out  a  striking  prospect  from  the  back  rooms  of  his  house,  and 
diminishing  to  some  extent  the  free  transmission  of  light  and  cir- 
culation of  air.    I  am  of  opinion  that  he  has  not,  by  such  means, 
lost  the  right  to  stop  such  injury  to  his  property.    But  if  the  con- 
tention of  the  Defendant  be  correct,  it  would  necessarily  follow 
that  the  gardens  to  the  south  of  these  houses  might  be  built  on, 
by  placing  thereon  an  opposite  row  of  houses,  so  as  wholly  to  ex- 
clude the  view  and  prospect,  which  might  have  mainly  induced 
the  Plaintiff  to  buy  this  house,  relying  on  this  covenant ;  and  this 
might  be  done  to  an  extent  which  would  not  amount  to  what  the 
law  would  consider  an  interference  with  the  ancient  lights  of  the 
Plaintiff,  while,  unquestionably,  a  very  serious  diminution  of  value 
might  thereby  be  inflicted  on  his  property,  though  it  could  not  be 
considered  as  a  legal  interference  with  his  ancient  lights. 

It  was  suggested  (slightly,  however)  that  this  suit  ought  to  have 
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been  instituted  on  belialf  of  all  the  other  owners  of  the  houses  in       M.  K. 
Brock  Sired;  but  I  am  of  opinion  that  one  alone  is  entitled  to  ask        1866 
for  redress^  although  others  should  decline  to  do  so,  or  should  disre-     Wbwbbn 
gard  the  act  complained  of.    It  may  also  well  be  that  the  injury  srACDEnMor. 

is  principally,  or  almost  entirely,  felt  by  one  or  two  of  the  owners,        

and  that  those  who  are  further  off  sustain  no  inconvenience,  in 
which  case  they  could  not  be  required  to  join  in  or  support  the 
apphcation. 

I  am  of  opim'on  that  the  questions  at  issue  in  this  case  resolve 
themselves  simply  into  these  two :  First,  is  the  covenant  entered 
into  by  those  under  whom  the  Defendant  takes  his  property  now 
in  force,  and  one  by  which  he  is  bound  and  which  the  Plaintiff 
can  enforce?  and,  secondly,  if  this  question  is  answered  in  the 
aflSrmative,  has  there  been  a  substantial  breach  of  it;  or,  in  other 
words,  has  the  Plaintiffs  property  been  substantially  injured  by 
the  erection  constructed  by  the  Defendant  ?  I  am  of  opinion  that 
both  these  questions  must  be  answered  in  the  affirmative,  and 
that  the  Plaintiff  is  entitled  to  a  decree ;  and  that,  in  pursuance 
of  the  undertaking  entered  into  with  the  Plaintiff  at  the  hearing 
of  the  motion  for  the  injunction,  the  Defendant  must  remove  the 
projection  he  has  erected.  , 

The  costs  must  follow  the  event ;  the  Plaintiff  paying  Mr.  Tite's 
costs,  and  adding  them  to  his  own. 

Solicitors  for  the  Plaintiff:  Messrs.  Western  &  Sons. 

Solicitors  for  the  Defendants:  Messrs.  ClarJceyWoodcock,  &  Bylandf 
agents  for  Messrs.  Stone,  Charnberlayne,  &  King,  Bath;  Messrs. 
EoRififfstcorth,  Tyerman,  &  Qreen. 
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BUNN  v.  PETTINGER. 

Jan.  16; 

JfV6. 13.       wm-^Power'^Extattion  <f  Powers' Lad  Wm'-^Cmirary  Inteniumr-W{Si$ 

Act  (1  Via.  e.  26)  m.  24,  27. 

^.,  by  a  will,  made  in  1858  specifically  devised  and  bequeathed  freehold, 
copyhold,  and  leasehold  property,  and  gave  all  other  real  and  personsl  estate, 
of  which  he  should  die  possessed  or  should  have  power  to  dispose,  upon  ca- 
tun  trusts.  By  a  voluntary  settlement  in  August,  1862,  B,  couTeyed  all 
his  freehold  property  upon  trust,  after  his  own  death,  for  E,  for  lifiB  with  re- 
mainder as  B.  should  ''by  his  last  will  or  any  codicil  thereto,"  appoint,  and 
in  default  of  appointment  in  trust  for  E,  in  fee,  and  by  the  same  settlement 
he  disposed  of  all  his  leasehold  and  personal  property.  In  November,  1862, 
B,j  by  an  instrument  purporting  to  be  his  last  will  and  not  mentiomng  any 
former  will,  appointed  under  the  power  in  the-  settlement  an  annuity  to  be 
raised  out  of  his  freehold  property,  and  devised  all  his  copyhold  property; 
but  made  no  other  disposition  of  freehold  or  personal  property.  Probate  of 
both  wills  was  granted : — 

Eddf  that  having  regard  to  the  terms  of  the  power  the  testator  bad  indi- 
cated an  intention  that  the  will  of  1862  alone  should  operate  as  an  execu- 
tion of  the  power,  and  that  consequently  the  specific  and  residuary  deviin 
in  the  will  of  1858  were  not  a  due  execution  of  the  power. 

John  BUNN  by  a  wlll,  dated  the  3rd  of  August,  1858,  be- 
queathed seyeral  legacies,  and  gave  to  his  brother  Chrishnas  Bum 
and  Sarah  his  wife  life  annuities  of  twenty  pounds  each,  charged 
on  his  farm,  part  freehold  and  part  copyhold,  called  Humphm 
Fann,  and  directed  that  they  should  be  allowed  to  live  rent  free 
in  the  fiEtrmhouse ;  and,  subject  as  aforesaid,  he  deyised  Humphries 
Farm  and  the  stock,  implements  and  effects  thereon  to  his  nephew 
John  Bunn,  his  heirs,  executors,  administrators  and  assigns;  and 
he  devised  three  freehold  houses  in  Shorediteh  to  his  nephew 
Tlwmas  Bunny  and  two  freehold  houses  in  Old  Kent  Boad  to  his 
niece  Ann  Maion ;  and  he  deyised  and  bequeathed  certain  copyhold 
and  personal  estate  to  Elizabeth  Bunn  (otherwise  Elizdbdh  ArMerY 
and  he  bequeathed  certain  leaseholds  to  Ernest  Augustus  Harding ; 
and  he  devised  and  bequeathed  a  freehold  estate  at  Coopersale  and 
certain  copyhold  and  leasehold  estates  to  Mizdheth  Bunn  and 
Ernest  Augustus  Harding^  upon  trust  for  Elizdbeth  Bunn  for  life, 
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with  remainder  to  such  person  or  persons  being  of  relationship  to       M.  B. 
the  testator  by  blood  (except  certain  persons  in  the  will  named)        1866 
as  Elizdbdh  Btmn  should  by  will  appoint,  and  in  default  of  appoint-    -ptrnsom 
ment,  in  trust  tt)  sell,  and  divide  the  proceeds  among  such  of     ^^jj^jjb, 
fourteen  persons  therein  named  as  should  be  living  at  the  death       ^'^^ 
of  Elizabeth  Bunn  ;  and  he  gave  all  other  real  and  personal  estate   Peitin akb. 
which  he  should  at  his  death  be  seised  or  possessed  of  or  entitled 
to,  or  over  which  he  had  or  should  have  any  power  to  dispose^ 
unto  Elizabeth  Bunn  and  Ernest  Augustus  Harding^  upon  trust 
to  sell,  and  out  of  the  proceeds  to  pay  his  debts,  funeral  and  testa- 
mentary expenses  and  legacies,  and  to  divide  the  surplus  among 
his  sisters  Ann  Pettinger,  Mary  KendaHy  and  Harriet  Pooley,  and 
his  nephews  Francis,  Thomas,  and  Jonah  Pooley  in  equal  shares. 
And  he  appointed  Elizabeth  Btmn  and  Ernest  Augustus  Harding 
executors  of  his  will,  and  revoked  all  his  former  wills  and  codicils, 
and  declared  that  to  be  his  last  will  and  testament. 

The  testator  by  a  codicil,  dated  the  8th  of  July,  1862,  revoked 
all  the  devises,  bequests  and  interests  made  and  given  by  his  will 
to  Christmas  Bunn  and  his  wife,  and  to  his  nephew  John  Bunn, 
and  made  and  gave  the  devises,  bequests  and  interests  so  revoked 
to  Elizabeth  Bunn  and  Ann  Pettinger,  and  in  all  other  respects  he 
confirmed  his  will.  On  the  following  day  he  made  another  codicil 
to  the  same  effect  and  nearly  in  the  same  words  as  the  former 
codicil. 

By  a  voluntary  settlement,  dated  the  16th  of  August,  1862,  and 
executed  by  him  in  the  presence  of  two  witnesses,  the  testator 
conveyed  Humphries  Farm  (except  such  part  as  was  copyhold),  the 
houses  in  Shoreditch  and  Old  Kent  Boad,  the  estate  at  Coopersale, 
and  certain  freehold  property  at  Brighton,  and  all  other  his 
freehold  hereditaments  and  estate  (if  any)  unto  and  to  the  use  of 
Caroline  Wightman  and  Ann  Pettinger,  their  heirs  and  assigns, 
upon  trust  for  himself  for  life,  and  after  his  death  upon  trust  for 
Elizabeth  Bunn  for  life,  and  after  the  death  of  the  survivor  upon 
8ach  trusts,  intents,  and  purposes  bs  he  hy  his  last  wiH  or  any 
c3odicil  or  codicils  thereto  should  appoint,  and  for  default  of  such 
appointment,  and  subject  thereto,  upon  trust  for  Elizabeth  Bunn 
her  heirs  and  assigns;  and  he  assigned  all  his  leasehold  and 
personal  estates  to  the  same  trustees  upon  trust  for  himself  for 
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life,  with  remainder  upon  trust  for  Elizabdh  Bunn  for  life,  with 
remainder  as  Elizabeth  Bunn  should  by  her  last  will  or  any  codicil 
Pettingeb    appoint,  and  in  default  of  appointment  upon  trust  for  EUzahdh 
Ambler,     -^wnn,  her  executors,  administrators  and  assigns. 

Bunn  Qn  the  16th  of  November,  1862,  John  Bunn  executed  another 

Pettinger.   testamentary  instrument  which  was  in  these  words : — 

«  This  is  the  last  will  of  me,  John  Bwnn,  of  fli'S  JTotwe,  Wed^ 
colt,  in  the  county  of  Surrey,  Esquire.  I  do  hereby  by  this 
my  will,  in  pursuance  of  a  power  given  and  reserved  to  me 
by  a  deed  of  settlement,  which  deed  bears  date  the  16th  day 
of  August,  1862,  and  is  made  between  me  the  said  John  Bunn 
of  the  one  part  and  Caroline  Wightman  and  Ann  Pettinger  of  the 
other  part,  give,  devise  and  bequeath  to  my  dear  sister  the  Siiid 
Ann  Pettinger  during  her  life  an  annuity  or  annual  payment  of 
£100  to  be  raised  out  of  my  freehold  property,  and  I  do  hereby 
give,  devise  and  bequeath  all  my  copyhold  property  wheresoever 
to  Caroline  Wightman,  of  No.  1,  Moore  Park  YiUag,  FuHham  Bod, 
Fulham,  her  heirs  and  assigns,  and  I  appoint  the  said  Ann  Pet- 
tinger and  Caroline  Wightman  executrixes  hereof." 

The  testator  died  on  the  30th  of  July,  1863,  and  the  four  testa- 
mentary papers  were  proved  on  the  24th  of  November,  1864,  by 
Ann  Pettinger  and  Caroline  Wightman. 

The  bill  in  Pettinger  v.  Ambler  was  filed  in  May,  1865,  by  Ann 
Pettinger,  praying  for  the  execution  of  the  trusts  of  the  four  testa- 
mentary papers  and  the  settlement,  and  for  the  administration 
of  the  testator's  real  and  personal  estate. 

The  bill  in  Bunn  v.  Pettinger  was  filed  in  July,  1865,  by  Mm- 
heth  Bunn,  praying  for  (amongst  other  things)  a  declaration  that 
the  will  of  the  3rd  of  August,  1858,  and  the  codicils  of  the  8th 
and  9th  of  July,  1862,  did  not  operate  as  an  exercise  of  the  power 
of  appointment  reserved  to  John  Bunn  by  the  settlement  of  the 
16th  of  August,  1862,  and  that  such  power  was  not  exercised,  save 
so  far  as  it  was  exercised  by  the  will  of  the  6th  of  November,  1862. 

The  two  suits  now  came  on  together  upon  motion  for  decree. 

In  addition  to  the  principal  question  as  to  the  execution  of  the 
power  in  the  settlement,  there  were  other  questions  raised  by  the 
pleadings,  and  argued,  which  it  is  unnecessary  to  state  for  the 
purpose  of  this  report. 
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Mr.  Sdwtfn,  Q.C.,  and  Mr.  J5.  Hardy ^  for  Mrs.  Pettinger;  and 
Mr.  BaggaHatfy  Q.C.,  Mr.  Remhaw,  Mr.  Rowcliffe,  Mr.  Luck,  and 
Mr.  BardsweUy  for  dilBTerent  specific  and  residuary  derisees  and 
legatees  under  the  will  of  1858 : — 

Under  the  24th  and  27th  sections  of  the  Wilh  Act  the  will 
of  1858,  speaking  from  the  testator's  death,  operates  as  an  exe- 
cution of  the  power  given  to  the  testator  by  the  settlement  sub- 
sequently executed :  StiUman  v.  Weedon  (1) ;  Thontaa  v.  Jones  (2) ; 
Cojidd  V.  Pollard  (3),  unless  a  contrary  intention  appears  by  the 
will ;  but  in  this  will  there  is  no  contrary  intention,  the  testator 
having  specifically  devised  part  of  the  property  to  which  the  power 
extends,  and  having  in  the  residuary  devise  expressly  exercised  all 
powers  which  he  should  have  at  his  death.  Nor  does  a  contrary 
intention  appear  by  the  subsequent  instrument  of  November,  1862; 
the  appointment  by  that  instrument  of  an  annuity  out  of  the  pro- 
perty is  not  inconsistent  with  an  appointment  of  the  property 
itself,  subject,  of  course,  to  the  annuity,  by  the  earlier  will.  That 
the  will  of  1858  is  not  revoked  by  the  will  of  18G2  the  grant  of 
probate  is  conclusive.  The  words  "  this  is  my  last  will "  have  not 
the  effect  of  revoking  an  earlier  will :  CtUto  v.  Gilbert  (4),  over- 
ruling Plenty  v.  West  (5) ;  Freeman  v.  Freeman  (G) ;  Ford  v.  De 
Ponfes  (7) ;  WiUtams  on  Executors  (8) ;  the  testator,  if  ho  intended 
to  revoke  the  former  will  and  codicils,  would  have  revoked  them 
expressly  as  he  did  by  the  will  of  1858 ;  if  he  had  revoked  them, 
he  would  have  died  intestate  as  to  freehold  and  personal  property 
acquired  after  the  date  of  the  settlement. 

Mr.  Jessel,  Q.C.,  and  Mr.  Swanston,  for  Elizabeth  Bunn : — 
Upon  a  comparison  of  all  the  instruments,  it  is  clear  that  the 
testator  did  not  intend  the  will  of  1858  to  operate  as  an  execution 
of  the  power.  The  nature  of  the  specific  devises  in  that  will  is 
inconsistent  with  the  notion  that  they  were  intended  to  operate 
upon  a  reversion  after  the  life  estate  of  Mrs.  Bunn  charged  with 
an  annuity,  which 'must  be  raised  by  sale.  The  use  of  the  words 
"  last  will "  in  the  power,  and  of  the  same  words  in  the  will  of 

(1)  16  Sim.  26.  (5)  1  Rob.  Ecc.  264. 

(2)  2  J.  &  H.  475;  1  D.  J.  &  S.  63.  (6)  5  D.  M.  &  G.  704. 

(3)  3  Jut.  (N.  S.)  1203.  (7)  30  Beav.  572. 

(4)  9  Moa  P.  C.  131.  (8)  P.  143. 


M.B. 

1866 


Pettingeb 

r. 
Ambler. 

BOf2f 

Pettinoeb. 
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M.  B.  1862,  the  express  exercise  of  the  power  by  that  will,  the  devise  of 
1866  the  copyholds,  which  were  the  only  property  comprised  in  the  will 
-pJ^QtR  o£  1858  and  not  comprised  in  the  settlement,  the  appointment 
of  different  executors,  and  the  absence  of  a  confirmatory  clause 
similar  to  that  which  was  inserted  in  the  codicils,  all  indicate 
that  the  will  of  1858  was  either  revoked,  or  at  all  events  was  not 
intended  to  operate  as  an  execution  of  the  power.  The  grant  of 
probate  in  common  form  is  not  conclusive  against  the  revocatory 
effect  of  the  will  of  1862,  and  in  respect  of  real  estate  and  the 
execution  of  powers  is  wholly  immaterial :  fames  v.  Ftnccni  (1). 
They  also  cited  Plenty  t.  West  (2) ;  Stoddarl  v.  Grant  (3) ;  Famr 
T.  Earl  of  Winterton  (4) ;  Gale  y.  Gale  (5). 

M?".  Joshua  WtHiamSy  Q.C.,  for  Caroline  Wiffhtman, 

Mr.  Selwyn,  in  reply. 


Feb.  13.    Loud  Romilly,  M.R. : — 

The  principal  question  in  these  suits  is,  whether  the  will  of  the 
testator  which  bears  date  the  3rd  of  August,  1858,  is  a  due  exe- 
cution of  the  power  contained  in  the  settlement  of  the  16th  day  of 
August,  1862,  under  the  Wills  Act,  or  whether  a  contrary  inten- 
tion appears  by  the  will. 

The  testator  made  his  will  on  the  3rd  of  August,  1858,  and  by 
it  he  gave  considerable  legacies,  and  also  made  devises  of  his 
freehold  and  copyhold  estate,  which  I  do  not  think  it  is  necessary 
to  go  through  in  detail ;  he  professed  to  exercise  all  the  powers 
which  were  or  should  be  vested  in  him,  and  he  revoked  all  wills  and 
codicils  theretofore  made  by  him,  and  declared  that  to  be  his  last 
will  and  testament.  In  July,  1862,  he  made  two  codicils  to  his  wilL 
On  the  16th  of  August,  1862,  he  made  a  settlement  of  his  property, 
which  was  to  this  effect :  [His  Lordship  read  the  material  parts 
of  the  settlement.]  This  settlement  in  fact  disposes  of  the  whole 
of  the  property  which  he  then  had,  which  had  been  comprised  in 
his  former  will,  with  the  exception  of  the  copyholds. 

After  this,  in  the  following  month  of  November,  he  made  a  will, 

(1)  6  Moo.  P.  C.  201.  (2)  1  Rob.  Ecc  264.         (.3)  1  Macq.  163, 171 

(4)  5  Beav.  1.  (5)  21 13eav.  349. 
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which  was  in  these  word&:  [His  Lordship  read  the  will  of  Novem-       M.  E. 
ber,  1862.]    The  testator  died  in  the  month  of  July  following,  and        1866 
both  wills  and  both  oodidls  have  been  admitted  to  probate,  and    feitinoeb 
the  question  is,  whether  the  former  of  these  wills,  which  bears  date     j^jj^J^a,. 
the  3rd  of  Angost,  1858,  is  an  execution  of  the  power  contained  in       Bunn 
the  settlement,  PErrtNosB. 

There  are  two  clauses  in  the  WUb  Act  which  in  one  sense  may 
refer  to  this  question — the  24th,  which  says  a  will  shall  be  con- 
strned  to  operate  from  the  death  of  the  testator,  and  the  27th, 
which  says  that  a  general  gift  shall  include  all  estates  which  a 
testator  has  a  general  power  to  appoint,  unless  a  contrary  intention 
shall  appear  by  the  will. 

Now  it  is  to  be  observed  that  the  fact  of  the  settlement  dis- 
posing of  the  whole  of  the  property  comprised  in  the  first  will, 
except  the  copyholds,  which  are  disposed  of  by  the  last  will,  does 
not  preyent  the  operation  of  the  first  will,  because  both  wills  have 
been  admitted  to  probate,  and  it  is  a  question  of  construction. 

I  think  I  must  look  at  the  settlement  and  the  testamentary 
instruments  together  to  understand  the  matter  properly.  I  find 
two  wills,  one  in  August,  1858,  and  another  in  November,  1862, 
and  I  find  the  settlement,  which  says  the  freeholds  shall  go  in  a 
particular  manner,  unless  otherwise  appointed  hy  his  lad  will.  If 
both  these  wills  had  purported  to  deal  with  the  property,  and  had 
appointed  it  by  several  and  inconsistent  devises,  the  latest  in  date 
would  have  governed  the  disposition  of  the  property.  After  con- 
sidering the  matter  in  every  aspect,  I  think  the  fact  of  making  a 
second  will  after  the  date  of  the  settlement,  and  calling  that  his 
last  will,  is  evidence  that  the  testator  did  not  intend  his  first  will  to 
operate  as  an  execution  of  the  power  contained  in  the  settlement. 
It' a  man  leaves  several  wills,  all  of  which  are  intended  to  operate 
niore  or  less  on  his  property,  though  each  one  is  called  his  last  will 
(as  no  doubt  it  was  when  it  was  executed),  still  each  former  will 
ceases  to  be  the  last  will  when  another  is  executed ;  and  this  is  so, 
although  the  former  wills  are  still  operative,  and  though  they  are 
all  proved  and  speak  £rom  the  death  of  the  testator.  The  testator 
may  obviously  distinguish  between  the  first  and  second  and  last 
will,  as  he  might  between  the  first,  second  and  last  codicil,  and  yet 
all  may  speak  from  the  death  of  the  testator,  and  the  only  ques- 
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tion,  in  my  opinion,  is  whether  this  testator  has  intended  to  make 
such  a  distinction. 
Pktinoer  Suppose  this  case,  that  a  testator  settled  property  upon  A,  for 
^^^^  life,  with  remainder  to  jB.,  and  afterwards,  after  reciting  that 
BofN  he  had  made  three  wills  with  respect  to  various  portions  of  his 
PETnifGER  property,  the  settlement  directed  that  the  property,  the  subject  of 
the  settlement,  should,  after  the  death  of  jB.,  go  according  to  the 
directions  contained  in  the  first  will,  or  according  to  the  directions 
contained  in  the  second  will,  or  according  to  the  directions  con- 
tained in  the  last  will ;  no  one,  I  think,  could  doubt  that  this 
would  operate  as  a  settlement  according  to  the  directions  contained 
in  that  one  of  the  three  wills  which  he  so  designated  in  order  of 
date.  Suppose  the  settlement,  after  reciting  that  he  had  made  a 
will,  directed  that  the  property  settled  should  go  according  to  the 
directions  contained  in  the  last  will,  I  think  the  same  effect  wotdd 
be  produced ;  and  I  think  it  would  be  the  same  thing,  if  the 
settlement  directed  how  the  property  should  go,  if  he  did  not 
otherwise  direct  in  that  one  of  his  mils  which  should  be  the  last 
of  the  wills  he  should  leave. 

These  are,  in  my  opinion,  only  different  modes  of  doing  the  same 
thing,  that  is,  distinguishing  between  the  wills  he  leaves ;  and  the 
real  question,  I  think,  is  what  is  done  here.  By  the  settlement  he 
directs  that,  after  the  death  of  Mrs.  Bunn^  the  property  shall  go 
as  he  shall  appoint  by  his  last  will,  and  in  default  of  such  ap- 
pointment he  gives  it  to  her  absolutely.  Three  months  after  he 
makes  a  will  which  he  calls  his  last  will — ^it  is,  in  &,ct|  his  last 
will,  though  there  is  another  will  of  his  called  a  last  will,  but  prior 
in  date,  which  is  still  unrevoked.  By  this,  which  is  the  last  irill 
in  fact,  so  far  as  the  date  of  execution  is  concerned,  he  devises 
the  copyholds  and  makes  an  appointment  of  an  annuity  out  of 
the  freeholds,  but  no  other  appointment  of  the  freeholds.  In 
this  state  of  circumstances  I  think  the  former  will  cannot  be 
brought  in  to  operate  as  an  execution  of  ;the  power  contained  in 
the  settlement  of  August,  1862.  It  is  clear,  I  think,  that  when  a 
man  has  made  a  will,  not  intending  to  make  another,  and  settles 
property  so  as  to  go  in  a  particular  manner,  unless  altered  by 
his  last  will,  or  the  last  of  his  wills,  any  person  not  versed  in  the 
technical  matters  of  legal  language  and  fictions  would  understand 
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him  to  mean  the  latest  will  in  date,  if  he  has  two  wills.    He  does       M.  R. 

not  say,  as  appointed  "by  my  will"  generally,  but  "by  my  last        I8fi« 

will."    Supposing  he  had  said  "  by  my  first  will,"  would  not  that    prtengeb 

be  designating  the  will  of  1858?    He  might  have  made  as  many 

mils  afterwards  as  he  thought  fit,  to  vary  from  time  to  time  the 

dispasition  of  his  property,  merely  intending  that  the  last  will    Pktinoeb. 

should  be  the  one  to  govern  the  exercise  of  the  power.    It  is  true 

that  a  testator  does  not  often  make  more  wills  than  one,  intending 

each  to  have  an  operation,  though  he   frequently  makes  many 

coJicils.    Would  there  have  been  any  difiSeulty  here  if  he  had 

said  "the  last  codicil"  instead  of  "the  last  will?"    If  I  adopted 

the  other  view,  I  should  be  deciding  that  the  words  "last  will" 

meant  "a  will  I  liave  made,"  or  "either  of  the  wills  I  have  made," 

and  that,  although  the  settlement  is  a  conveyance  of  everything 

contained  in  the  first  will  with  the  exception  of  the  copyholds. 

It  is  also  to  be  observed  that  there  might  have  been  a  verj'  good 

reason  operating  in  the  testator's  mind  for  not  revoking  by  his 

will  of  1802  that  of  August,  1858,  for  if  he  had  acquired  any 

freehold  property  after  the  date  of  the  settlement  it  would  have 

passed  by  the  first  will  and  not  by  the  second. 

I  am,  therefore,  of  opinion  that  the  ^vill  of  August,  1858,  and 
the  codicils  of  July,  18C2,  did  not  operate  as  an  execution  of  the 
power  contained  in  the  settlement  of  1862 ;  but  it  must  be  under- 
stood that,  if  the  testator  had  not  made  a  will  after  the  settlement, 
I  should  have  held  that  the  first  will  was  an  execution  of  the 
power. 

Feb.  20.  The  case  having  been  mentioned  again  upon  the 
minutes,  His  Lordship  observed  that  he  had  intended  in  his  judg- 
ment to  refer  to  the  case  of  Harwood  v.  Goodrighi  (1). 

Solicitors  for  the  Plaintiff  in  the  first  suit :   Messrs.  Parker, 

Roolce,  &  ParJcer. 
Solicitors  for  the  Plaintiff  in  the  second  suit :  Mr.  Waugh, 
Solicitors  for  the  Defendants :  Messrs.  Walters  &  Oush  ;  Messrs. 

Gregory  dt  Co. ;  Messrs.  Chilion,  Burton,  &  Co. 

(1)  Cowp.  87. 
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V.^.w.  AIXSWORTH  v.  WAL3ISLET. 

1S66 

^Y^  Injunction—  Tixule  mark — Name  of  Manufacturer —  Use  of  Particular  Numbers 

Jan.  20, 22, 24 .  — MUrepresentaJtion — Scicfiter, 

The  Plaintiff  being  a  thread  manufacturer  of  repute,  the  Defenduit 
bought  in  the  market  thread,  wound  on  spools,  not  made  by  the  Plaintiff,  of 
inferior  quality,  and  cheaper  than  his,  and  not  bearing  his  name,  but  ma^ed 
with  the  name  of  a  firm  of  winders  of  thread  who  were  known  to  be  accos- 
tomed  to  purchase  of  the  Plaintiff  thread  in  the  hank  for  the  purpose  of 
winding,  and  selling  it  when  wound.  Defendant  sold  the  goods  to  a  whole- 
sale customer,  with  the  assurance  (given,  as  he  said,  without  knowledge  of 
any  misrepresentation)  that  they  were  of  the  Plaintiff's  make,  and  invoio.^ 
them  to  the  customer  under  the  description  of  certain  numbers,  which  tht.* 
Plaintiff  had  adopted  and  exclusively  used  in  order  to  designate  his  particnlai 
manufacture.  The  customer  attached  the  Plaintiff's  name  and  numbers  to 
the  s]K)ols  of  thread,  and  retailed  it  to  the  public  as  of  the  Plaintiff's  make  :— 

Heldf  that  there  was  not  such  a  degree  of  wilful  misrepresentation  on  tlie 
part  of  the  Defendant  as  would  justify  the  Court  in  granting  an  injunctioii, 
and  bill  dismissed,  but  without  costs. 

The  name  of  a  manufacturer,  or  a  system  of  numbers  adopted  and  used  by 
him  in  order  to  designate  goods  of  his  make,  may  be  the  subject  of  the  same 
protection  in  equity  as  an  ordinary  trade-mark. 

IBGIB  bill  was  filed  by  Thomas  Ainsworth  for  an  injunction 
against  James  Wcdmdey  and  Oerard  PUma/n,  to  restrain  them 
"  from  selling,  or  exposing  for  sale,  or  procuring  to  be  sold  as 
thread  manufactured  by  the  Plaintiff,  any  thread  not  manu- 
factured by  him,"  and  for  damages  and  an  account. 

The  Plaintiff  was  a  manufacturer  of  sewing  thread  at  Cleaior 
MiUs,  Cumherland;  and  his  course  of  business  was  to  sell  threal 
to  wholesale  dealers.  He  usually  sold  his  goods  with  labels 
attached  to  each  end  of  the  spool  on  which  the  thread  was  wound, 
and  packed  in  boxes,  the  labels  and  boxes  bearing  his  name.  In 
each  of  the  boxes  of  3-cord  thread  was  attached  a  fly-leaf,  on  which 
was  printed  as  follows:  *^ Ainsworth's  Machine  Linen  Thread  is 
manufactured  expressly  to  meet  the  requirements  of  sewing- 
machines,  to  which  end  it  is  all  3-cord."  Then  followed  a  series 
of  numbers  15,  18,  21,  &c.,  underneath  which  was  another  seri^, 
10,  12,  14,  distinguished  as  "AinsuoortKs  numbers,"  and  under- 
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neath  again  a  third  series,  47,  56,  65,  &c.,  described  as  "  numbers     V.-C.  W. 
of  yards  per  half-ounce;"  so  that  the  degree  of  fineness  of  all        1866 
thread  marked  with  the  same  number  of  Ainstoorth,  whether  of   ainswokth 
two-cord  or  three-cord,  was  the  same.  Walmlet 

The  case  made  by  the  bill  was,  that  on  or  about  the  24th  of       

September,  1862,  John  Harris,  a  traveller  of  the  Defendants'  (who 
were  lace  and  trimming  manufacturers  in  the  city  of  London) 
offered  for  sale  to  Mrs.  Fell,  a  retail  mercer,  at  a  price  about 
£15  per  cent,  cheaper  than  that  of  the  Plaintiff,  a  quantity  of  three- 
cord  thread,  which  she  declined  to  buy  unless  it  was  of  the  Plain- 
tiff's make.     Harris  then  left,  but  subsequently,  haying  received 
the  Defendant  Walrmletfs  instructions,  returned,  and  assured  Mrs. 
Fell  that  the  thread  was  manufactured  by  the  Plaintiff.    Mrs.  Fell 
thereupon  bought  upwards  of  4500  spools  of  thread,  which  was 
invoiced  to  her  by  the  Defendants,  by  numbers  the  Siimo  as  those 
in  use  by  the  Plaintiff,  and  she  afterwards  sold  the  thread  as  the 
Plaintiff's  thread  of  the  numbers  at  which  it  was  so  invoiced.     She 
also  procured  a  lithographer  to  lithograph  for  her  labels  in  close 
imitation  of  the  Plaintiff's  labels,  and  bearing  the  numbers  at  which 
the  thread  had  been  invoiced  to  her,  and  she  affixed  these^labels 
to  one  end  of  the  spools,  which  she  then  placed,  with  the  labels,  in 
old  boxes  of  the  Plaintiff's.    The  thread  so  sold  by  the  Defendants 
io  Mrs.  Fell  was  not  manufactured  by  the  Plaintiff,  and  was  of 
inferior  quality. 

In  November,  1864,  this  sale  of  spurious  thread  was  first  dis- 
covered, and  in  that  month  Mr.  NeiU,  the  Plaintiff's  agent,  pur- 
chased some  of  this  thread  from  Mrs.  Fell, 

The  original  bill  was  filed  on  the  5th  of  February,  1865,  and 
it  alleged  that  the  Defendants  at  the  time  of  their  selling  the 
thread  and-  instructing  Harris,  as  above-mentioned,  well  knew  . 

that  the  thread  was  not  of  the  Plaintiff's  manufacture,  and  was 
of  very  inferior  quality  and  value  to  his. 

The  Defendants'  case  was,  that  in  September,  1862,  they  pur- 
thased  ftom  a  firm  of  Harris  &  Saunders  a  quantity  of  thread 
which  had  been,  as  they  were  informed  and  led  to  believe  by 
them,  a  part  of  the  stock  of  a  late  firm  of  John  Wreford  &  Co., 
wholesale  haberdashers,  whose  stock  had  been  sold  off  as  a  job  lot. 
These  spools  had  a  label  with  "  John  Wreford  iSk  Co/'  upon  them, 
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V.-C.  W.     and  the  Defendants  were  then  told  by  Harris  and  SaunAen  tliat 
1866        the  thread  was  of  the  PlaintiflTs  manufacture.  Some  of  these  spools 
AiKBwoBTH    they  took  to  NeiU,  the  Plaintiffs  agent,  who  would  not  either  admit 
Walmslet.    ^^  ^^^y  ^^^^  ^^^1  ^'^^^  ^^  ^^'^  Plaintiff's  manufacture.    BeheTing 
them  to  be  manufactured  by  the  Plaintiff,  Defendants  aftenianls 
sold  a  large  portion  of  them  to  Mrs.  Fdl^  in  the  manner  above- 
mentioned,  and  used  the  rest  in  their  own  business. 

The  injunction  was  moved  for  on  the  2nd  of  March,  and  on  the 
9th  was  ordered  to  stand  to  the  hearing. 

The  following  evidence,  subsequently  filed,  was  referred  to  and 
commented  on  in  the  argument  and  at  the  hearing : — 

Neilly  the  Plaintiff^s  agent,  deposed  that  at  the  interview  in 
September,  1862,  the  Defendant  Walmsley  brought  some  nnwonnd 
thread,  which  he  shewed  to  the  deponent,  and  said,  "  I  have  some 
thread  offered  to  me  for  sale,  and  want  to  know  if  it  be  yours." 
Deponent  replied,  "  If  it  be  ours,  it  will  bear  our  name  and  label. 
We  own  no  thread  unless  it  bears  our  name  and  label."  Defendant 
then  said,  "  This  is  some  of  Wr^ordHs :  did  you  not  make  for 
them?'  Deponent  replied,  "Wo  did,  and  so  did  other  parties; 
but  if  you  think  of  purchasing  any  of  that,  be  careful,  as  I  am 
informed  that  Wreford  themselves  admit  that  the  thread  tliey 
purchased  from  us  has  been  doctored."    Defendant  then  left. 

The  Defendant  WcUmdey,  in  answer,  denied  the  truth  of  the 
above  representation  of  the  conversation,  adhering  to  his  former 
statement,  and  adding  that  the  result  of  that  and  a  subsequent 
conversation  was  to  lead  him  to  believe  that  the  thread  was  of  the 
Plaintiffs  manufacture,  which  had  been  supplied  by  the  Plaintiff 
to  Wreford  &  Co.  in  the  hank  or  skein.  When  he  instructed 
Harris  to  sell,  he  did  not  instruct  him  to  sell  by  numbers,  nor  did 
Harris  so  sell,  but  the  numbers  were  introduced  into  the  invoiiv 
of  the  goods  sold  to  Mrs.  Fdl  "  solely  with  reference  to  "  the  above 
conversation. 

Roberi  Minion,  late  a  partner  in  the  firm  of  Wreford  dt  Co^  * 
witness  on  behalf  of  the  Defendants,  deposed  that  the  firm  were 
winders,  not  manufacturers  of  thread ;  and  were  in  the  habit  of 
buying  thread  in  the  hank  or  skein  in  large  quantiti^  from  the 
Plaintiff;  and  that  the  thread  wound  by  them  was  principally  of 
the  Plaintiffs  manufacture.     The  spools  on  which  the  thread  was 
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80  wound  by  them  were  labelled  ^^JoJin  Wreford  dt  Co.,"  the  fine-  V.-O.  W. 

ness  of  the  thread  being  indicated,  not  by  nombera,  but  by  letters.  1866 

The  Plaintiff,  in  cross-examination  on  his  aflSdavit,  deposed  that  AimwoirrH 

he  never  objected  to   WrefarcTs  spooling  his  thread ;  and  it  was  w^^,JJblby. 

quite  indifferent  to  him  under  what  name  it  was  sold,  provided  it  

was  sold  without  his  name.    He  never  manu&ctured  more  than 
one  quality  of  three-cord  thread. 

The  Attomey-Oeneral  (Sir  R.  Palmer),  and  Mr.  Fry,  for  the 
Plaintiff:— 

The  relief  sought  is  on  the  ground  of  the  misrepresentation  by 
the  Defendants  that  the  thread  sold  by  them  was  thread  of  the 
Plaintiff's  manufacture ;  such  misrepresentation  having  been  con- 
veyed to  Mrs.  Fell  by  the  invoice,  and  by  express  statement,  and 
through  her  to  other  customers  by  the  unauthorized  use  of  the 
Plaintiff's  name  and  numbers.  Thus  far  the  Defendants'  case  is 
virtually  undefended. 

The  principles  upon  which  the  Court  acts  in  cases  of  misrepre- 
sentation where  the  party  making  it  has  not  sufficiently  informed 
himself  as  to  the  truth,  are  laid  down  in  Eiggin»  v.  Samek  (1). 

Mr.  R6U,  Q.C^  and  Mr.  Bagshawe,  for  the  Defendants : — 

This  is  not  a  case  of  trade-mark,  and  the  difference  between 
cases  of  trade-mark  and  of  misrepresentation  is,  that  in  the  former 
it  is  not  necessary  to  prove  the  scienter:  HaU  v.  Barrows {2); 
Pasley  v.  Freeman  (3) :  whereas  if  misrepresentation  is  alleged,  it 
must  be  strictly  proved  that  it  was  wilfuL  In  the  latter  case  the 
relief  does  not  rest,  as  in  the  former,  upon  the  ground  of  property. 
Not  only  is  the  wiKul  nature  of  the  misrepresentation  not 
proved,  but  it  is  not  established  that  the  sale  of  WreforcCs  thread 
was  any  injury  to  Aimtoorth.  The  fiict  of  the  inferiority  of  Wre- 
/ordCa  thread  is  not  proved,  and  if  what  was  sold  was  really  not 
inferior,  the  further  publication  of  AinswortKs  name  was  an 
advantage  to  the  Plaintiff.  There  is  no  instance  of  the  CJourt 
interfering  to  prevent  B.  from  putting  A's  name  on  goods  manu- 
factured by  B.  if  A.  sustains  no  injury  thereby. 

(1)  2  J.  &  H.  460.  (2)  33  L.  J.  (Ch.)  204 ;  10  Jur.  (N.  S.)  65. 

(3)  2  Sm.  L.  C.  62. 
Vol.!.  2  Af  2 
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y.-O.  w.         The  arrangement  of  numbers  in  this  ease  was  ndther  a  tnde- 
1866       mark  nor  a  name ;  any  one  is  at  liberty  to  use  mmberSy  whether 
AiKswoimi   ^^^  the  Plaintiff's  license  or  not. 

WAuikLBr        ^^  ^^  ^^'^^  amoonts  merely  to  mistake  on  part  of  the  Defendants 
in  selling  goods  as  the  Plaintiff's,  which  they  honestly  bat  erro- 
neously believed  to  be  his»  it  is  not  a  case  tor  an  injunction. 

Even  if  the  eyidence  should  appear  to  the  Court  to  fail  in  shew- 
ing that  the  error  was  innocent,  the  Court  will  not  go  the  length 
of  granting  an  injunction,  where  there  has  been  no  assomption  of 
a  trade-mark  or  a  name,  but  only  the  use  of  particular  numbers. 

The  burden  of  proof  lies  upon  the  Plaintiff  to  shew  that  the 
particular  bundle  of  goods  sold  to  Mrs.  Fell  was  spurious. 

They  cited  Higgins  r.  8am^  (1) ;  MUlinffian  v.  Fm  (2) ;  HaB  t. 
Barrom{S);  Welch  v.  Knoit(i);  M* Andrew  v.  Bas8di{S);  Hay- 
craft  T.  Creasy  (6) ;  Polhia  v.  Walter  (7) ;  Langridge  v.  Levy  (8); 
BaidingB  y.  Bdl{9) ;  CoBina  v.  Evans  (10);  Barley  v.  Wolf ord (11); 
Jennings  v.  Broughton  (12) ;  Taylor  v.  Ashion  (13) ;  Evans  v.  Ed- 
monds (14) ;  Meet  y.  Couston  (15). 

The  Attomey-Oeneralj  in  reply : — 

The  Defendants'  proposition  is  that  one  trader,  buying  goods  as 
being  the  manufacture  of  another,  and  not  knowing  and  Dot 
haying  the  means  of  knowing  whether  they  are  his  or  not,  is  at 
liberty  to  put  the  particular  marks  of  the  manufacturer  upon 
them,  and  sell  them,  without  his  license. 

But  this  would  not  be  permitted  in  the  case  of  a  trade-mart:; 
and  there  is  no  difference  in  principle  between  a  trade-mark  and 
the  use  of  numbers.  The  rights  of  property  in  trade-marks,  re- 
ferred to  by  Lord  WesBmry  in  Hall  y.  Barrows,  do  not  arise 
a  priori,  as  in  land  or  chattels,  but  haye  gradually  sprung  up  with 

(1)  2  J.  &  H.  460.  (8)  2  M.&W.  519;  6L.  J.(X.S.) 

(2)  3  My.  &  Cr.  338.  (Ex.)  137. 

(3)  33  L.  J.  (Ch.)  204;  10  Jur.     (9)  1  C.  B.  961. 
(N.  S.)  65.  (10)  6  Q.  B.  820, 826. 

(4)  4  K.  &  J.  747.  (11)  9  Q.  B.  197. 

(5)  33  L.  J.  (Ch.)  561;  10  Jur.    (12)  6  D.  M.  &  G.  126. 
(N.  S.)550.  (13)  11  M.  A  W.  401. 

(6)  2  East,  92.  (14)  13  C.  B.  777. 

(7)  3  B.  &  Ad.  114.  (15)  33  Beav.  578. 
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the  growth  of  trade:  Oroft  v.  Day  (1);  The  Emferar  of  Austria     V.-O.W. 
V.  Day  (2).  1866 

As  to  the  seienter,  what  does  want  of  knowledge  amount  to?   AiiffiwoRTH 
The  Defendant  Walmsley  makes  a  statement,  and,  taking  it  even    ^^^^'giBy 

that  he  did  not  know  that  the  statement  was  false,  he  is  liable        

for  the  misrepresentation,  if  it  turns  out  to  be  false :  Evans  v. 
Ednumds  (3) ;  MiUington  y.  Fox  (4). 

Wrefcris  mark  was  on  the  reels ;  then  what  excuse  could  the 
Defendant  have  for  invoicing  them  as  AinsworiKsl  Burgess  v^ 
J7iZb(5);  Eddden  v.  EidsienijS). 

Mr.  Bagshawe  replied  upon  the  cases  cited  in  reply. 

Sib  W.  Page  Wood,  V.C.:— 

This  is  a  case  of  singular  character,  presenting,  on  the  one  hand, 
circumstances  not  at  all  creditable  to  the  Defendants,  but,  on  tho 
other  hand,  involved  in  very  considerable  difficulties  arising  from 
the  acts  of  the  Plaintiff.  That  the  Plaintiff  has  been  very  griev- 
ously wTonged  throughout  the  whole  of  the  transactions,  including 
the  conduct  of  Mrs.  FeU^  there  can  be  no  question.  % 

The  Plaintiff  is  a  manufiwjturer  of  thread  of  admitted  reputation* 
I  say  ^  admitted,"  because  the  Defendants  themselves,  who,  having 
bought  the  thread  through  the  hands  of  another  person,  and 
knowing  it  came  from  a  firm  named  Wrefordj  of  whose  stock  it 
constituted  part,  were  anxious  to  buy  the  thread  as  Ainstvorih's, 
make  it  part  of  their  own  case  that  it  was  sold  to  them,  with  the 
knowledge  of  the  sellers,  as  Ainstoorth's  thread ;  and  that  it  was 
so  represented  before  it  was  bought  by  them.  The  Defendants, 
therefore,  must  have  set  value  on  the  name  of  Ainsworth  before 
they  bought  the  thread. 

The  Plaintiff  alleges  that,  besides  this  grievance,  others  of  a  like 
nature  were  brought  to  his  attention ;  but  whether  that  is  so  or 
not  is  not  very  material.  His  agent  in  London  found  that  Mrs. 
Fe%  a  dealer  in  articles  of  this  description,  was  selling  thread, 
not  his,  with  his  spools,  or  spools  counterfeiting  his,  bearing  his 
name  on  them  at  the  top,  though  not  at  the  bottom.     The  coun- 

(1)  7  Beav.  84.  (4)  3  My.  &  Cr.  338. 

(2)  3  D.  P.  &  J.  217.  (5)  26  Beav.  244. 

(3)  13  0.  B.  777.  (6)  1  D.  J.  &  S.  185. 

23f  2  2 
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V.-O.  w.     terfeit,  therefore,  was  not  complete ;  but  Mrs.  Fdl  sold  the  thread 

1866       in  boxes  like  the  Plaintiff's,  with  his  name,  and  with  those  par- 

AiNBwoRTH   ticular  numbers  with  which  he  marks  his  thread.     The  thread 

WAiiaLKT.    ^1^  ^y  ^^'  ^^  ^^  undoubtedly  spurious.    I  say  undoubtedly, 

' —        because  it  is  proved  that  she  has  been  obliged  to  offer  it  at  half 

the  price  of  Ainsworth\  and,  even  at  that  reduced  price,  has  not 

been  able  to  dispose  of  it. 

The  Plaintiff,  therefore,  has  suffered  an  injury  of  a  most  serious 
character,  not  only  by  a  large  quantity  of  goods  having  been  sold, 
to  the  profit  of  which  he  was  entitled,  but  by  a  large  quantity  of 
spurious  thread  bearing  his  name  having  been  thrown  upon  the 
market,  to  the  injury  of  his  credit  with  his  customers. 

Moreover,  Mrs.  FeU  herself  fell,  to  some  extent  innocently,  into 
the  mistake.  I  do  not  think  she  was  justified  in  placing  on  the 
spools  the  name  of  Ainsworth.  But  she  did  it  in  this  sense  inno- 
cently, that  she  was  assured,  by  the  agent  of  the  Defendant 
Walmsletf,  and,  by  the  invoices,  that  the  thread  was  AinsworlKs. 

The  case  has  been  extremely  well  argued  on  both  sides;  but 
some  points  have  been  asserted  on  behalf  of  the  Defendants  which 
I  cannot  pass  without  notice. 

First,  it  was  contended,  though  not  very  strenuously,  that  the 
case  was  not  one  of  trade-mark  at  all — ^that  there  had  simply  been 
a  representation  that  the  thread  was  AinswortVs ;  and  it  wa^s 
argued,  on  the  authority  of  MiUingion  v.  Fox  (1)  (which  was  re- 
ferred to  by  Lord  Wesibury  in  Hall  v.  Barrows)  (2),  that  whereas 
a  trade-mark  is  property,  the  use  of  a  man's  name  is  a  simple 
misrepresentation  of  a  definite  description,  which  requires  the 
actenter  in  order  to  constitute  a  fraud  in  respect  of  which  this 
Court  will  give  relief. 

But  taking  the  doctrine  as  Lord  Wesibury  stated  it,  there  can 
be  no  diflSculty  or  mystery  about  the  matter.  This  Court  has 
taken  upon  itself  to  protect  a  man  in  the  use  of  a  certain  trade- 
mark as  applied  to  a  particular  description  of  article.  He  has  no 
property  in  that  mark  j>er  se,  any  more  than  in  any  other  fanciful 
denomination  he  may  assume  for  his  own  private  use,  otherwise  than 
with  reference  to  his  trade.  If  he  does  not  carry  on  a  trade  in 
iron,  but  carries  on  a  trade  in  linen,  and  stamps  a  lion  on  his  linen, 
(1)  3  My.  &  Cr.  338.  (2)  33  L.  J.  (Ch.)  204;  10  Jiir.  (N.  S.)  55. 
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another  person  may  stamp  a  lion  on  iron ;  but  when  he  has  appro-     V.-a  w. 
priated  a  mark  to  a  particular  species  of  goods,  and  caused  his       1866 
goods  to  circulate  with  this  mark  upon  them,  the  Court  has  said   Athbwobth 
that  no  one  shall  be  at  liberty  to  defraud  that  man  by  using  that   y^^J^gi^^, 

mark,  and  passing  off  goods  of  his  manufacture  as  being  the  goods       

of  the  owner  of  that  mark.  And  inasmuch  as  the  Court  protects 
the  owner  of  the  mark,  he  is  entitled  to  authorize  another,  when 
he  hands  over  his  business  to  him,  to  place  that  mark  on  his 
goods.  That  is  a  right  which,  being  protected  by  this  Court,  may 
be  disposed  of  for  yalue,  may  be  bought  and  sold,  and  is,  there- 
fore, in  that  sense  of  the  word,  property. 

The  same  may  be  said  of  a  singer's  yoice.  A  singer  may  dispose 
of  his  Toice  by  contract  to  one  person,  and  the  Court  will  prerent 
his  disposing  of  that  voice  to  another.  The  voice  is  in  that  sense 
property. 

Then,  is  not  a  man's  name  as  strong  an  instance  of  trade-mark 
as  can  be  suggested?  subject  only  to  this  inconvenience,  that  if  a 
Mr.  Janes  or  a  Mr.  Brown  relies  on  his  name,  he  may  find  it  a  tvery 
inadequate  security,  because  there  may  be  several  other  manufac- 
tareis  of  the  same  name.  But  there  is  no  evidence  before  me  that 
any  other  person  than  the  Plaintiff  has  ever  been  heard  of  as 
manufacturing  AintfWortKs  thread;  and  therefore  ** AinsfuxyrtVs 
Thread  "  is  as  good  a  mark  as  "  Anchor  Thread,"  "  Lion  Thread," 
or  any  other  which  may  be  described  by  a  particular  name. 

The  use,  therefore,  of  the  name  of  another  manufacturer,  whether 
done  scienter  or  not,  is  an  interference  with  his  business  which  this 
Court  will  interpose  to  prevent,  on  the  ground  that  the  Defendant 
is  endeavouring  to  pass  off  the  goods  of  his  own,  or  somebody 
else's  manu&cture,  as  the  manufacture  of  the  Plaintiff. 

In  the  case  of  Dent  v.  Turpin  (1),  I  interfered  solely  on  the 
ground  that  the  Defendant  was  using  the  name  of  DerU  in  the 
trade  of  a  clockmaker,  having  no  right  to  use  that  name ;  and  in 
that  case  there  was  a  difficulty  arising  from  the  circumstance  that 
3£r.  Deni  had  left  his  business  to  his  two  sons.  That  case  has  not, 
that  I  am  aware,  been  made  the  subject  of  appeaL  I  also  inter- 
fered in  a  similar  case  of  a  shop  in  Begeni  Sireet. 

The  case  of  the  Hungarian  notes,  The  Emperor  of  Atidria  v. 
(1)  2  J.  &  H.  139. 
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V.-C.  W.  Bat/y  I  do  not  coiudder  to  be  exactly  in  point,  because  a  bank 
1866  note  has  the  appearance  of  Goyemment  money ;  and  it  has,  there- 
A1N8W0RTH  fore,  the  double  indicium j  the  appearance  of  the  note,  as  well  as 
Walmiat.    ^^  name  thereon  appearing. 

The  next  point  I  have  to  consider  is  how  fer,  under  the  parti- 
cular circumstcmces  of  this  case,  the  Defendants  are  answerable 
for  the  use  of  the  Plaintiff's  name. 

There  is  this  circumstance  in  the  case,  that  the  Defendants 
bought  this  thread  of  Wrefordj  wound  by  Wreford,  and  with  Wre- 
ford's  name  on  the  spools,  and  then  sent  it  into  the  market  in  that 
very  state  by  means  of  an  agent.  The  purchaser  declines  to  pur- 
chase unless  she  is  assured  the  thread  is  AtntworMs,  whereupon 
the  agent  goes  back,  and  returns  and  tells  her,  ^^This  \%AinaworBik'% 
thread,  and  you  may  buy  it  as  such."  Taking  the  case  most 
strongly  against  the  Defendants,  it  merely  amounts  to  this,  that 
Walmdcy  stated  to  the  purchaser, "  I  sell  you  thread  which  I  have 
bought  of  Wrefordj  but  which  I  know  to  be  AinftoariJis,"  He 
tells  her  that  she  has  not  the  security  of  the  thread  being  Ains- 
worth's  beyond  his  word  that  he  got  it  of  Wr^ord^  and  therefore 
knows  it  to  be  AinsworOis. 

I  think  clearly  that  is  not  a  case  of  the  assumption  of  a  trade- 
mark which  would  justify  the  interference  of  the  Court;  and  for 
this  reason,  that  if  Mrs.  FM  had  made  the  same  representation  to 
purchasers  in  the  market,  they  would  have  had  only  their  own 
folly  to  complain  of,  if  they  had  trusted  to  the  assertion.  No 
doubt  it  was  a  most  unjustifiable  representation,  but  it  was  nothing 
more. 

This  has  been  the  real  difficulty  of  the  case.  I  do  not  for  one 
moment  agree  with  the  argument  urged  by  the  Defendants'  counsel, 
that  it  would  have  been  lawful  for  the  Defendants  to  have  sold  this 
thread  in  skeins  to  Mrs.  J%S,  saying  it  was  AinaworOCs  thread. 
That  would  have  been  a  distinct  misrepresentation,  which  would 
have  given  them  an  advantage  they  would  have  had  no  right  to 
derive. 

But  in  this  case  the  statement  disclosed  the  circumstance,  which 
was  never  concealed,  that  the  article  had  passed  through  the  hands 
of  another  manufacturer.  That  statement  rested  in  some  d^ree  on 
belief,  which  might  have  led  to  guarantee.     Mrs.  Felly  or  any  other 
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cnstomer,  might  hare  had  a  right  of  action  on  the  guarantee,  but     T.-C.W. 
every  customer  would  know  it  had  passed  through  a  second  hand,        1866 
and  was  open  to  the  suspicion  of  having  been  doctored.  Ainsworth 

If  the  Defendants  had  bought  the  thread  from  Wrejari^  unreeled   '^almbley 

it,  and  skeined  it  for  the  purpose  of  selling  it  as  Ainstrorth's,  that        

would  have  been  a  case  of  fraud,  which  I  am  not  called  upon  to 
consider  here. 

The  only  remaining  point  is  the  question  of  the  numbers,  which 
appears  to  me  to  be  the  most  unjustifiable  part  of  the  Defendants' 
case.  That  act,  which  is  what  constituted  the  real  injury  to  the 
Plaintiff,  namely,  the  substitution  of  the  labels — ^was  wholly 
unjustifiable;  but  still,  when  strictly  analyzed,  considering  that 
the  spools  bore  the  name  not  of  Ainsvxyrth  but  of  Wreford,  it 
resolves  itself  into  a  mere  question  of  belief,  as  distinguished  from 
positive  and  direct  knowledge.  The  article  was  purchased  with 
the  name  of  Wreford  upon  it,  and  the  guarantee  of  the  original 
manufacturer,  whether  consisting  of  trade-mark  or  name,  or  what- 
ever the  indieivm  might  be,  was  not  obtained.  The  first  purchaser, 
Mrs.  Felly  or  any  other  purchaser  buying  from  her,  and  changing 
the  name,  would  have  been  bound  to  account  for  the  circumstances 
which  had  caused  Wreford^s  name,  instead  of  AinswortKsy  to  appear 
on  the  goods. 

On  the  question  of  costs,  though  I  must  hold  that  there  has  not 
been  that  dear  and  distinct  representation  given  to  the  world  by 
the  Defendants  of  the  goods  being  the  goods  of  the  Plaintiff  which 
would  justify  the  Court  in  interfering,  yet  the  conduct  of  the 
Defendants  in  putting  these  numbers  in  the  invoices  was  such  as 
to  justify  the  Plaintiff  in  having  a  complete  investigation  of  the 
whole  case ;  and  the  bill  must  be  dismissed  without  costs. 

Solicitor  for  the  Plaintiff:  Mr.  W.  Warwick  King. 
Solicitors  for  the  Defendants :  Messrs.  Y(m  Sandau,  Ctmmingf, 
dSons. 
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V.-O.W.  TATE  V.  WILLIAMSON. 

s^^^^  Vendor  and  Pwchcuer — Fiduciary  Rdation — Concecdmeni — Undervalue — 

FA,  12, 13, 14.  Setting  aside  Purchase, 

A*f  a  nephew  of  a  former  trustee  of  JBJs  property,  being  commissioned  by 
his  uncle  to  advise  B,,  a  young  man,  aged  twenty-three,  of  intemperate  and 
extravagant  habits,  in  the  settlement  of  his  college  debts,  which  amounted  to 
£1000,  and  to  advance  him  £500  for  the  purpose,  offered  to  give  him  £7000 
for  his  undivided  moiety  of  an  estate  imder  which  there  were  coal  mines, 
the  working  of  whicb  had  been  discontinued  for  fifteen  years.  Pending  the 
negotiations,  A.  obtained  from  C,  a  mining  engineer,  an  estimate  puttiug  the 
value  of  the  minerals  under  the  entire  estate  at  £20,000.  A  separate  solicitor 
was  employed  for  B,  A,  did  not  communicate  the  va1uati<Hi  to  B,,  nor  did 
he  suggest  to  him  that  he  should  consult  a  mineral  surveyor  before  concluding 
the  matter.  B,  accepted  -4.'fl  offer  of  £7000,  and  died  shortly  after  executing 
the  conveyance.     On  bill  by  BJ's  administrator  to  set  aside  the  purchase : — 

BeM,  that  such  a  fiduciary  relation  existed  that  the  suppression  from  B,  of 
C.'«  valuation  rendered  it  impossible  for  the  Court  to  sustain-^  .'#  purchase. 

X  HIS  was  a  suit  for  the  purpose  of  setting  aside  the  purchase  hj 
the  Defendant,  Robert  Williamson,  of  an  estate  in  StaffordshirCy 
from  a  young  man  since  deceased^  on  the  ground  of  fiduciary 
relationship  between  vendor  and  purchfiser,  gross  undervalue, 
ignorance  and  inexperience  on  the  part  of  the  vendor,  and  con- 
cealment from  him  of  a  valuation  of  the  property  obtained  by 
the  purchaser  during  the  negotiation.  The  bill  was  filed  by  the 
father  of  the  young  man  as  his  heir-at-law  and  next  of  kin,  under 
the  following  circumstances : — 

By  a  settlement  made  in  1778,  and  certain  subsequent  deeds 
and  wills,  the  Whitfield  estate,  which  comprises  215  acres  in  the 
coal  district  of  Staffordshire,  became  vested  in  H.  H.  WiUiamson, 
B.  E.  Payne,  and  /.  BothweH,  upon  trusts,  for  working  the  mines 
under  the  same,  and  paying  the  rents^in  equal  moieties  to  Ann 
and  Eliza  Harrison,  the  corpus  of  each  moiety  being  given  in 
remainder  to  the  children  of  Ann  and  Eliza  Harrison  according  to 
their  appointment. 

Eliza  Harrison,  who  was  married  to  the  Plaintifi;  William  James 
TcUe,  die  1  in  October,  1837,  leaving  one  child,  William  Clowes  Tate, 
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to  whom  she  had,  by  deed  of  appointment,  executed  shortly  before     V.^  W. 
her  death,  appointed  her  moiety  of  the  Whiifield  estate  absolutely.        1866 
In  1844  the  coal  workings,  which  had  been  carried  on  by  the       Tatb 
trustees,  and  principally  by  H.  S.  Williamson,  who  was  an  owner  willumsoh. 
of  coal  mines  in  the  neighbourhood,  and  a  connection  of  the        "^^ 
family  by  marriage,  his  wife  being  the  half-sister  of  Eliza  Har^ 
rims  mother,  were  discontinued  from  the  absence  of  profit,  and 
the  colliery  plant  was  sold.     After  the  death  of  his  wife  in  1837 
the  Plaintiff  had  married  again,  and  out  of  the  rents  of  his  son's 
moiety,  amounting  to  about  £225  per  annum,  he  was  allowed 
£100  per  annum  for  his  son's  maintenance  and  education,  this 
amount  being  increased  to  £200  per  annum  when  the  young  man 
went  to  Oxford.     On  the  5th  of  July,  1857,  William  Clowes  Tate, 
who  was  then  an  undergraduate  at  Eoseter  C!ollege,  Oxford,  attained 
twenty-one.    Accounts  of  the  receipts  and  expenditure  during  his 
minority  were  laid  before  him,  and  his  moiety  of  the  estate  was 
conveyed  to  him  by  the  trustees.     WHliam  Clowes  Tate  appears  to 
baye  been  a  young  man  of  extraragant  and  intemperate  habits ; 
he  was  unable  to  take  his  degree  at  the  proper  time,  and  on 
coming  of  age  he  was  so  heavily  indebted  to  Oxford  tradesmen 
that  he  was  shortly  afterwards  compelled  to  raise  £1000  on  mort^ 
gage  of  his  property. 

He  had  been  induced  by  his  father,  soon  after  he  came  of  age, 
to  purchase  a  house  of  the  father  for  £4500.  He  re-sold  this 
house  in  January,  1859,  for  £3400 ;  and  partly  on  this  account, 
and  partly  from  his  extravagance  and  idleness,  &c.,  the  father  and 
^n  became  estranged  to  such  a  degree  that  the  father  would 
not  even  open  letters  from  his  son,  and  saw  him  for  the  last  time 
eighteen  months  before  his  death.  S,  H,  Williamson,  who  was 
stiU  the  acting  trustee  of  the  other  moiety  of  the  Whitfield  estate, 
continued  to  receive  the  rents  of  the  entire  property  after  W,  O. 
Tate  had  attained  twenty-one,  and  until  the  autumn  of  1858,  when 
from  bad  healtb  he  was  obliged  to  leave  home,  having  commis- 
sioned his  nephew,  Bohert  Williamson,  as  his  clerk  and  assistant, 
to  collect  the  next  half-year's  rents.  In  July,  1859,  WiUiam 
Clowes  Tate,  who  was  then  staying  at  Plymouth,  nominally  read- 
ing for  his  degree,  was  much  pressed  by  his  Oxford  creditors.  In 
his  difficulties^  being  at  the  time  too  much  estranged  from  his . 
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\vo.W.     father  to  apply  to  him  for  assigtanoe,  he  wrote  to  hk  great^nnde, 

1866       JET.  H.  WUUaTnson,  who  had  always  been  on  very  kind  and  fiiendly 

Tate       terms  with  him,  and  had  in  July,  1857,  made  him  a  present  of  £500 

WiLLUHBOK.  towards  payment  of  his  debts.    On  getting  WUHam  0,  Tofe'i  letter, 

H.  H.  WiUiamson  at  once  sent  him  £50,  and  invited  him  to  oome 

to  him,  and  make  a  full  statement  of  his  liabilities.     William  C. 
Taie  did  not  comply  with  this  request,  but  sent  a  list  of  debts,  drawn 
up  by  a  Mr.  HoOoway,  of  Oxford,  amounting  to  £1000.    H.  R  Ffl- 
liamson  handed  over  the  list  to  his  nephew,  the  Bafendant  Bderi 
WUUafMon,  who  remarked  that  the.charges  were  excessive,  and  that 
the  bills  might  ptobably  be  settled  for  half  the  amount    S.  H. 
WHUamtan  then  requested  his  nephew  to  see  Tate,  and  ascertain  on 
what  terms  he  could  be  relieved  £rom  his  debts,  authorizing  him  to 
advance  £600  for  the  purpose,  or  a  little  more  if  necessary,  on 
further  security  of  the  property.    H.  WiUiamson  thereupon  wpot« 
to  W.  C.  Taie,  proposing  to  meet  him  in  London  to  talk  (mx  the 
matter,  and  see  how  it  could  be  arranged.    Taie  consented  to  meet 
R.  WiUiamaon,  and  came  up  from  Plymouth  for  the  purpose.    The 
account  of  the  interview,  which  took  place  at  Bidler^i  Hold, 
Holbom,  on  the  5th  of  September,  1859,  as  given  by  B.  IFiffiam- 
8on  in  his  answer,  was  that  he  offered  to  negotiate  with  Taiei 
creditors  for  an  abatement  of  their  claims,  stating  that  he  vas 
authorized  by  his  uncle  to  advance  £500,  or  more  if  leqniied. 
Taie,  however,  positively  refused  to  ask  for  any  reduction,  or  eren 
to  allow  it  to  be  asked  for,  **  as  any  such  application  would  injure 
his  character,"  but  added  that  he  was  desirous  of  selling  his  share 
of  the  Whiifield  estate,  and  had  been  already  offered  £6000  for  it. 
The  Defendant^  who  *'  had  previously  some  idea  of  endeavouring  io 
become  the  purchaser  of  the  estate  in  case  it  should  come  into  the 
market,"  told  Taie  that  if  he  was  really  going  to  sell  his  moiety 
it  was  not  unlikely  that  he  (Defendant)  might  become  thep1l^ 
chaser,  if  they  could  agree  as  to  price.    Taie  then  asked  either 
£7500  or  £8000,  and  after  some  conversation  Defendant  said  he 
would  be  willing  to  go  as  high  as  £7000,  on  condition  that  he 
might  pay  by  instalments.     Taie  promised  to  give  him  an  answer 
next  morning,  and  accordingly  called  next  day,  and  told  Defendant 
that  he  was  willing  to  accept  the  offer  of  £7000,  payable  by  in- 
stalments, requesting  that  the  agreement  might  be  at  once  drawn 
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up  BSki  signed.    The  Defendant  was,  as  he  said,  nnwilling  to  eon-     V.-C.w. 
elude  the  matter  in  Buch  a  harried  way,  and  pressed  upon  Tate  the        1866 
necessity  of  consulting  his  father  before  concluding  the  bargain.       tatb 
T<Ue  podtiyely  refused,  and  was  urgent  that  the  agreement  should  wnj,,^8oip. 

be  drawn  up  there  and  then.     They  accordingly  went  to  Messrs.        

Clmoes  (t  Hickleif,  in  the  Temple  (the  London  agents  of  Defendant's 
Bolidtors).  Neither  of  the  partners  was  at  the  office,  but  Mr. 
WedlaJcey  the  managing  clerk,  whom  they  saw,  refused  to  draw 
up  any  agreement  until  some  independent  solicitor  had  been 
instructed  by  Tate,  «a<l  advised  him,  as  Bobert  Williamson  had,  to 
consult  his  iaihev  before  doing -anything  further.  Tate  being  firm 
on  this  point,  it  was  then  suggestel  by  the  Defiondant  that  he 
should  consult  Mr.  Payne,  one  of  his  late  trustees  and  a  solicitor. 
This  was  agreed  to  by  Tate,  and  £100  was  advanced  to  him  by 
the  Defendant  to  meet  pressing  claims.  Four  days  later  the 
Ddfendant  wrote  from  Staffordshire  to  Tate,  again  urging  him  to 
consult  his  father  and  his  friends  before  finally  disposing  of  his 
share  of  the  property.  This  letter,  which  was  dated  the  10th  of 
September,  1859,  contained  the  following  passages : — "  I  will  give 
you  plenty  of  time  to  consult  them  (your  friends),  and  if  you  find 
you  can  sell  Whitfield  for  more  than  I  offer  you,  I  will  at  once 
make  the  agreement  null  and  void ;  but,  as  I  have  told  you,  if 
I  buy  it  I  shall  do  so  as  an  investment  for  my  little  children,  and 
not  look  at  it  as  buying  it  to  open  a  colliery.  At  the  present  time, 
indeed,  the  market  is  glutted  with  coals,  and  will  be  more  so 
when  Mr.  Heath,  who  I  named,  and  my  brothers,  open  their  exten- 
sive works;  and  again,  I  have  no  great  liking  towards  buying 
divided  property.  It  is  not  like  buying  the  full  share,  and  often- 
times do  purchasers  of  such  property  meet  with  trouble  and  plague 
from  the  other  parties  who  are  interested  in  it.  Whitfidd  is  also 
mthout  either  roads  to  railway  or  canal,  and  the  parties  who  join 
being  mine-owners  themselves,  are  not  very  likely  to  allow  one 
over  their  land  without  a  very  heavy  charge,  if  at  all.  However, 
I  must  again  repeat  that  if  you  find  after  you  have  consulted  your 
friends  that  you  can  do  better  with  it,  then  I  will  consider  our 
agreement  at  an  end,  but  you  must  please  let  me  hear  from  you 
before  the  end  of  the  month,  as  I  shall  have  to  borrow  the  money 
from  my  father-in-law  or  my  unde  to  pay  for  it." 


i 


V. 
WnXTAlOON. 
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V.-C.  W.  The  Defendant,  after  making  his  offer  of  £7000  on  the  5th  of 
1866  September,  had  obtained  a  valuation  of  the  property  from  a  Mr. 
Tatb  Cops,  a  mining  engineer.  This  ralnation,  which  was  receiyed 
by  the  Defendant  •*  on  or  abont  the  lOtli  of  September,"  but  had 
been  "  long  since  lost  or  destroyed,"  was  stated  by  the  Defendant 
to  have  been  to  the  following  effect : — 

"  Whitfield  EskUe.  I  estimate  the  mines  nnder  the  estate  at 
£20,000." 

In  reference  to  this  circumstance,  the  Defendant  stated  in  his 
answer  that  such  estimate  was,  as  he  believed,  made  upon  the 
assumption  that  the  mines  under  the  Whiifidd  estate  would  be 
worked  jointly  with  the  mines  under  an  adjoining  estate  haying 
access  to  a  railway;  that  he  considered  such  estimate,  in  any 
event,  extravagant ;  and,  unless  on  such  assumption,  wholly  with- 
out foundation ;  that  the  only  value  he  had  placed  on  the  moiety 
of  the  sur&ce  was  about  £5000,  and  that  he  had  never  set  aiw 
value  upon  the  mines,  as  it  was  not  possible  to  do  so  until  the 
circumstances  under  which  they  could  be  worked  were  ascertained. 

The  parties  again  met  in  London  on  the  14th  of  September,  and 
a  further  advance  of  £100  was  made  by  B,  WtUiamson,  but  Tale 
delayed  consulting  Mr.  Payne  until  the  beginning  of  October. 
Mr.  Payne^t  account  of  the  matter  was,  that  when  told  of  the  pro- 
posed sale  he  knew  little  or  nothing  as  to  the  value  of  the  Whil- 
jidd  estate  beyond  that  the  surface  rental  of  the  whole  was  about 
£400  per  annum,  and  that  the  estate  possessed  coal  mines  which 
had  been  found  capable  of  being  worked.  He  thought  and  said 
at  the  time  that  £7000  was  below  the  value,  as  the  other  moiety 
was,  in  his  opinion,  worth  £8000;  but  he  did  not  feel  called  upon 
to  interfere  with  the  progress  of  the  bargain,  feeling  certain  that  if 
it  fell  through  Tate  would  have  got  into  the  hands  of  the  money- 
jobbers,  and  parted  with  his  property  at  a  greater  sacrifice,  and 
that  if  a  sacrifice  must  be  made,  it  was  better  to  make  it  in  faroor 
Df  R.  WiBiamson  than  of  an  entire  stranger.  Accordingly  the 
matter  was  allowed  to  proceed,  and  on  the  5th  of  October  an 
agreement,  as  settled  by  Mr.  PaynSy  was  signed  by  the  parties 
for  the  sale  to  B.  WiUiameon  by  W.  C.  Tate  of  his  moiety  of  the 
Whitfield  estate  for  £7000,  which  was  made  payable  by  instal- 
ments, of  £1500  on  signing  the  agreement,  £2000  on  the  25th  of 
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March,  I860,  and  the  remaining  £3500  by  four  annual  instal-     y.-0.w. 
mentis  1866 

The  money  paid  by  Bobert  WiUiamson  on  the  footing  of  this       tm 
agreement  was  advanced  to  him  by  E.  H.  WUlianuon  as  a  gift.        WoLuiiaoN. 

The  following  letter  from  the  vendor  to  his  aunt  was  written        

from  Plymouth  on  the  6th  of  November,  1859  :— 

^I  have  been  very  imwell  for  some  time,  or  should  have 

auawered  your  letter  before.    In  reply  to  your  question,  I  have 

sold  my  whole  interest  in  WhUfidd  to  Mr.  B.  WiUiafiMm  for 

£7000.    I  wrote  to  my  uncle  previously,  but  he  was  too  unwell 

to  attend  to  anything  in  the  shape  of  business,  so  my  letter  was 

passed  on  to  Mr.  B.  W,,  who  wrote  to  me^  and  requested  me  to 

meet  him  in  London,  which  I  did,  and  as  I  was  greatly  in  want 

of  money,  and  he  offered  me  what  I  considered  a  fidr  bargain,  I 

accepted  his  offer.    I  might  possibly  have  got  more  for  it^  but  I 

could  not  afford  to  wait;  and,  moreover,  thought  that  you  would 

prefer  its  remaining  among  the  WiUiarMons  to  its  going  to  a 

stranger.    I  did  not  mention  it  to  you  (though  I  feel  that  I  ought 

to  have  done  so),  because  as  papa  could  not,  or  would  not,  assist 

me,  I  was  obliged  to  shift  for  myself;  and  as  it  was  a  matter  of 

urgent  necessity,  I  must  have  done  it  whether  you  liked  it  or  not, 

and  as  Mr.  Fayne  did  not  seem  to  disapprove  of  it,  I  thought  that 

the  more  quietly  it  was  done  the  better.    I  am,  however,  very  • 

sorry,  because  it  shews  a  want  of  feeling,  which  I  assure  you  was 

not  the  case ;  in  fact,  if  there  were  any  other  reason  beyond  that 

which  I  have  just  mentioned,  it  would  be  that  I  was  ashamed  to 

tell  you :  a  fSalse  shame,  I  admit,  but  still  none  the  less  shame. 

Moreover,  at  that  time  I  was  so  harassed  and  confused  that  I  could 

hardly  think  of  anything,  and  wonder  now  how  I  managed  matters 

as  well  as  I  did.*" 

In  this  same  month  of  November,  1859,  TT.  C.  Tate  had  an 
attack  of  ddirium  tremens,  from  the  effects  of  which  he  never 
recovered,  and  in  May,  1860,  he  died  intestate,  and  without 
having  been  married,  in  his  lodgings  at  Plymouth. 

The  purchase  by  Bobert  WiUiameon  was,  very  soon  after  W.  C. 
Taiea  death,  questioned  by  his  father,  and  in  February,  1862,  the 
present  bill  was  filed  by  him  as  administrator  and  heir-at-law  of 
his  son,  against  the  WiUiamsona,  uncle  and  nephew,  for  the  pur- 
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V.-O.W.     pose  of  Betting  aside  the  sale  of  September,  1859.    As  promid 

1866       for  the  relief  sought,  the  following  case  was  charged : — ^That  the 

Tatb       Defendants  were  at  the  time  of  the  sale  in  a  fiduciary  position  to 

WiLUAinoH.  ^^y  ^  reference  to  the  property  sold,  and  that  Bd^ert  WiUiamm 

had  formed  a  scheme  which  was  furthered  by  his  nnde,  H.  £ 

Williamson^  for  purchasing  the  property  in  violation  of  their  duty 
as  his  agents,  and  the  confidence  reposed  in  them  by  Tate;  that 
the  price  paid  was  grossly  inadequate ;  that  no  proper  survey  of 
the  property  was  made  at  the  time  of  the  sale ;  and  that  while 
Taie  from  his  youth,  his  reckless  and  improvident  habits,  the 
pressure  by  his  creditors,  and  the  absence  of  independent  advice 
and  assistance  at  the  time,  was  incapable  of  forming  a  proper 
judgment  in  the  matter,  the  Defendant  Robert  Williamson,  having 
obtained  a  valuation  of  the  property  from  Cope,  procured,  and  the 
Defendant,  H.  H.  WHUamson,  permitted  Tais  to  execute  the  agree- 
ment in  ignorance  of  such  valuation,  which  was  not  communi^aited 
to  him. 

The  bill,  as  originally  framed,  charged  the  Defendant,  E.  E 
WiUiamson,  with  having  a  direct  interest  in  the  purchase,  and 
evidence  directed  to  this  point  was  adduced.  The  answer  of  E.  £ 
Williamson  disclaimed  any  interest  in  the  matter,  although  it  was 
admitted  that  the  purchase-money  had  been  advanced  to  BcheH 
Williamson  by  H.  H.  Williamson  as  a  gift. 

The  evidence  as  to  the  value  of  the  property  was  very  conflict- 
ing, the  PlaintijQT's  witnesses  placing  it  as  high  as  nearly  £75/KM) 
for  the  entirety,  or  £345  15s.  per  acre,  while  the  Defendant's  wit- 
nesses fixed  the  value  of  the  entirety  at  £15,000,  or  £61  2&  tkl. 
per  acre.  This  great  discrepancy  was  in  some  measure  reconciIe>l, 
first,  by  the  circumstance  that  the  Plaintiff's  valuers  had  assumed 
that  the  minerals  had  not  been  already  to  any  extent  worked; 
and,  secondly,  that  a  branch  could  be  made  to  connect  the  estate 
with  the  Biddidph  Bailway,  and  that  way-leaves  over  the  lands  of 
adjoining  ovmers  would  be  granted. 

A  great  mass  of  evidence  not  necessary  to  be  stated  in  detail 
was  adduced  on  this  and  the  other  portions  of  the  case. 

Mr.  W.  M.  James,  Q.a,  and  Mr.  LOUe,  on  behalf  of  the  Plaintiff, 
contended  that  the  purchase  ought  to  be  set  ande  on  the  followiog 
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grounds,  which  it   was  submitted  were  fully  made  out  by  the     V.-G.  w. 
evidence  :-^  1866 

1.  The  purchase,  whether  made  by  Bdbert  Williamson  or  by       Tatb 
his  uncle,  H.  H.  Williamson,  was  made  by  a  person  standing  in  a  Williaiook. 
fiduciary  position  to  the  rendor.    H.  H.  WiRiamson  having  been 
the  trustee,  and  being  still  the  agent  and  confidential  adviser  of 
Taie^  deputed  his  nephew,  who  acted  for  him  in  the  collection  of 
rents  and  the  management  of  the  trust  property,  to  advise  Tate, 
and  get  his  difficulties  arranged.     Having  received  this  commis- 
sion, Rdberi  Williamson  was  thereby  placed  in  a  fiduciary  position 
towards  Taie,  and  was  at  once  precluded  from  making  any  bargain 
with  him  for  the  purchase  of  his  property,  until  he  had  given  him 
the  fullest  and  fairest  explanation  of  every  fact  relating  to  the 
property  within  his  knowledge.    2.  But  even  assuming  that  the 
fiduciary  position  did  not  exist,  the  purchase  was  at  a  gross  under- 
value, from  a  vendor  reckless  and  improvident,  incapacitated  by 
drink,  ignorant  of  business,  and  destitute  of  proper  advice  and 
assistance,  and  the  Court  would  not  allow  the  transaction  to  stand. 
3.  Independently  of  fiduciary  relationship  and  undervalue,  the 
contract  had  been  brought  about  by  misrepresentation,  and  there 
had  been  a  suppression  of  such  a  material  fact  (the  valuation  ob- 
tained from  Mr.  Cope  by  the  Defendant  Bobert  Williamson  during 
the  negotiation),  that  the  Defendants  could  not  be  allowed  to 
retain  their  purchase :  BossHer  v.  Walsh  (1) ;  Turr^er  v.  Harvey  (2)  ; 
BaH,  V.  &  P.  (3). 

Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  Kay,  for  the  Defendant  H.  H. 
Williamson,  submitted  that,  as  the  case  alleged  against  him  in  the 
original  bill  had  been  virtually  abandoned  after  he  had  put  in  his 
answer  and  disclaimer,  and  it  was  clear  that  he  had  nothing  what- 
ever to  do  with  the  transaction,  he  must  be  dismissed  with  his 
costs.  ' 

Mr.  BoU,  Q.C.,  and  Mr.  H.  F.  Brislowe,  for  the  Defendant  Bobert 
Williamson,  contended  that,  having  regard  to  the  very  speculative 
character  of  the  property,  and  the  wild  sort  of  estimate  that  had 
been  placed  upon  it  by  the  PlaintiflTs  witnesses,  the  purchase  was 
not  at  such  an  undervalue  as  to  induce  the  Court  on  that  ground 
(1)  4  D.  &  War.  485.  (2)  Jac.  178.  (3)  P.  21,  22. 
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y.-C.  W.    to  Bet  it  aside.    At  the  time  of  entering  into  the  contract  Tate 

1866        was  in  great  diflSculties.    He  was  hard  pressed  by  his  creditors,  his 

^][^       own  father  had  cast  him  off,  and  the  only  course  open  to  him 

_    ^*  in  order  to  escape  from  his  difficnitiesy  was  a  sale  of  his  pro- 

Jfertj.    Was  he  to  be  deprived  of  the  right  enjoyed  by  every 

owner  of  property  of  doing  what  he  wonld  with  his  own?  There 
was  no  haste  or  pressure  upon  him  that  he  should  conclade  the 
matter.  He  was  urged  again  and  again  to  consult  his  father,  or 
at  least  to  take  independent  advice.  He  thoroughly  understood 
the  nature  of  the  transaction,  and  after  the  evidence  afforded  by 
his  own  letters,  it  was  idle  to  allege,  as  was  alleged  in  support  of 
the  bill,  that  he  was  incapacitated  by  drink  or  inexperience  fiom 
entering  into  such  a  contract,  which  could  never  have  been  set 
aside  if  he  had  lived,  and  filed  a  bill  for  the  purpose.  The  De- 
fendant, Bohert  WiUiamson^  stood  in  no  fiduciary  position  whatever 
towards  Tale ;  his  commission  being  limited  to  an  arrangement  of 
his  debts  for  £500.  Tate  refused  to  listen  to  such  a  proposal,  and 
thereupon  the  Defendant's  agency  or  commission  ceased.  The 
ordinary  relation  of  vendor  and  purchaser  was  created,  and  it 
would  be  stretching  the  doctrine  of  agency  and  of  the  protection 
afforded  by  the  Court  to  persons  of  tender  years  and  improvident 
habits  against  their  own  improvident  bargains  to  a  most  dangeFous 
extent,  if  this  sale  were  to  be  set  aside :  Lord  St.  Leonard^ 
V.  &  P.  (1). 

Sir  W.  Page  Wood,  V.C.:— 

This  case  is  one  of  a  very  painful  nature,  and  has  been  put  fo^ 
ward  with  somewhat  undue  exaggeration,  but  persons  who  inter- 
meddle with  transactions  of  this  kind  have  themselves  alone  to 
blame  if  in  the  course  of  the  investigation,  before  the  transaction  can 
be  fully  sifted,  many  imputations  which  may  not  be  established  are 
made  upon  their  characters  and  motives.  I  am  thankful,  howeTor, 
to  be  able  to  relieve  both  these  Defendants  from  much  of  the  im- 
putation to  which  they  hetve  been  subjected.  The  broad  principle 
on  which  the  Court  acts  in  cases  of  this  description  is  that,  where- 
ever  there  exists  such  a  confidence,  of  whatever  character  tliat 
confidence  may  be,  as  enables  the  person  in  whom  confidence  or 

(1)  P.  688, 14tli  ed. 
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trust  is  reposed,  to  exert  influence  over  the  person  trusting  him,     V.-C.W. 
the  Court  will  not  allow  any  transaction  between  the  parties  to       18G6 
8tand,  unless  there  has  been  the  fullest  and  fedrest  explanation       Tatv 
and  communication  of  every  particular  resting  in  the  breast  of  the  -wiluamsos. 

one  who  seeks  to  establish  a  contract  with  the  person  so  trusting        

him.    This  unfortunate  young  man  being  in  difficulties  and  em^ 
barrassments  of  ft  serious  character,  or  rather  which  were,  in  his 
opinion,  serious,  the  Defendant  Robert  Williamson y  as  representing 
his  uncle  H.  H.  Williamson^  Tate's  great  uncle  and  trustee,  took 
upon  himself  to  advise  the  young  man  in  reference  to  the  arrange- 
ment of  his  difficulties.    The  young  man  having  then  said  that  he 
was  determined  to  dispose  of  his  property,  it  was  absolutely  im- 
possiblefor£a&^^  Williamson^  filling  as  he  did  that  position  of  con- 
Mential  adviser,  to  enter  into  any  treaty  for  the  purchase  of  that 
estate,  without  conmiunicating  to  him  every  particle  of  information 
that  he  himself  possessed  with  respect  tp  its  value.    One  most  im- 
portant piece  of  information — Copes  rei)ort  as  to  the  value  of  the 
mineials,  which  he  put  for  the  whole  estate  at  £20,000,  being,  in. 
respect  of  a  moiety,  £3000  more  than  the  Defendant  gave  for  [it, 
mjnends,  surface  and  all  included — was,  during  the  negotiation, 
obtained  by  the  Defendant  and  kept  back  from  the  person  with 
whom  he  was  dealing.     This  circumstance  renders  it  at  once  im- 
possible that  the  contract  can  be  maintained.    It  has  been  said, 
"  What  could  Bcibert  Williamson  have  done  ?"    To  which  I  answer, 
"  Why  did  he  not  tell  this  young  man  to  consult  some  mining 
surveyor,  or  Mr.  Copey  the  gentleman  whom  he  had  himself  con- 
sulted?"     Ko  doubt,  as  has  been  said  by  Defendant's  counsel, 
nothing  was  more  natural  than  that  a  person  entering  into  a 
bargain  for  a  property  like  this  should  consult  the  best  mineral 
surveyor  he  could  meet  with  as  to  the  value,  and  this  was  just  the 
advice  which  the  Defendant  should  have  given.     ''  Do  that  which 
every  person  should  do,  just  as  much  vendor  as  purchaser,  con- 
sult the  best  mineral  engineer  you  can  find."    Instead  of  which 
he  advised  him  to  consult  first  his  father,  whom  it  was  impossible 
to  consult  under  the  unhappy  circumstances,  and  then  Mr.  Payne, 
of  whom  he  (Defendant)  knew  little  or  nothing.    The  Defendant, 
indeed,  thinks  that  Cope's  valuation  was  exaggerated.   But  nothing 
could  be  more  simple  than  to  have  mentioned  this,  in  advising  the 
Vol.  I.  2  .V  2 
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y.-O.  W.  young  man  to  consult  some  mining  engineer^  either  Mr.  Cbpe  or 
1866  some  other  person  of  equal  skilL  If  that  had  been  done,  no  one 
rp^  could  have  questioned  the  purchase,  or  placed  the  Defendant  in 
any  difficulty  whateyer. 


WnJJAMBOH. 


His  Honour,  after  adverting  to  Taie^  quarrel  with  his  father, 
his  extrayagance  and  difficulties,  and  the  position  of  itol^W  FtZ- 
liaimim  as  deputed  by  his  uncle  to  receiye  the  rents  and  manage 
the  other  moiety  of  the  settled  property,  continued: — 

It  is  a  fallacy  to  contend  that  BxAiert  WiHiamdOffB  mission  was 
limited  to  seeing  if  Taie^s  debts  could  be  compromised,  and  that 
his  agency  ceased  with  the  refusal  of  Tate  to  allow  his  debts  to 
be  compounded  for.  An  arrangement  of  them  by  payme&t  in 
fall  was  as  open  as  an  arrangement  by  compounding  them. 

The  answer  by  Tate  to  his  great  uncle's  offer  of  £500  to  be 
applied  in  payment  of  his  debts,  that  unless  they  were  paid  in 
full  his  character  would  be  injured,  at  once  afforded  an  insight 
into  the  young  man's  character  as  a  man  of  business.  Thongh 
not  incapable  of  managing  his  affairs,  this  interriew  was  con- 
dusiye  as  to  his  experience  of  the  world.  More  than  this,  be 
says  (in  the  letter  to  his  aunt)  thi^t  he  was  so  harassed  and  con* 
fused  he  did  not  know  where  to  turn.  His  father  would  have 
nothing  to  do  with  him,  and  he  went  to  his  great  uncle,  who  sent 
up  the  Defendant,  Robert  WiUianiaon,  as  his  deputy  to  adyise  him- 
Then  came  this  yery  remarkable  circumstance. 

The  Defendant,  Bchert  Williamson,  admits  that  he  had  pie- 
yiously  had  some  intention  of  purchasing  the  estate.  Only  £1000 
was  then  charged  upon  the  estate,  and  an  immediate  sacrifice  of  it 
was  certainly  not  the  best  way  of  arranging  the  difficulties  of  the 
young  man.  Why  was  it  neyer  suggested  that  tbe  sum  necessary 
for  paying  the  young  man's  debts  might  be  raised  by  a  further 
mortgage  ?  But,  unhappily,  Robert  Williamson  going  to  London  as 
he  did  with  this  preconceived  wish  to  buy  the  property,  was  not  in 
a  position  to  offer  unbiassed  advice.  The  important  and  turning- 
point  of  the  case,  however,  is  that  in  the  interval,  during  which 
Tate  was  to  consult  his  father  or  Mr.  Payne,  B4^)€rt  WHHamsim 
sent  to  Mr.  Cope,  an  eminent  mining  engineer,  to  inquire  as  to 
the  value  of  this  property.    The  valuation  given  by  Mr.  Cofe 
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(who  had  every  oj^rtunity  of  infonning  himself)  for  the  minerals     V.-O.  W. 
under  the  entire  estate  was  £20^0009  and  by  the  Defendant's  own        1866 
witnesses,  the  valne  of  the  entire  sar£eu^  is  placed  at  £11,000,       ^j^^ 
thos  giving  more  than  £15,000  as  the  value  of  the  mcnety  for 
which  he  wa»  o£ferixig  £7000.    In  reference  to  the  letter  of  the 
lOth  of  September,  I  do  not  impute  to  Bdberi  Williamson  any- 
thing so  base  as  that  he  advised  the  young  man  to  consult  his 
&ther,  when  he  knew   perfectly  well  that  he  would  not  do  so. 
But  I  do  impute  this  to  him,  that,  having  got  this  information 
fiom  Cbpe^  he  did  not  wish  to  incur  the  responribility  of  conducting 
the  pnichase  himself,  knowing  how  difficult  it  would  be  to  sustain 
such  a  transaction,  having  regard  to  the  position  of  the  uncle,  and 
the  confldenoe  reposed  in  him  as  representing  that  uncle  by  the 
Tendor.    He  did  not  wish  to  sustain  the  burden  that  would  be 
thrown  upon  him  if  he  purchased  this  property  from  so  young  a 
man,  without  any  further  advice  or  assistance  than  that  which  he 
had  himself  given.    He  seems  to  have  thought  that  if  the  young 
man  were  once  put  by  him  in  independent  hands,  then  that  the  rule 
eaveai  venditor  would  apply,  and  that  he  would  be  relieved  of  the 
burden.    The  letter  then  goes  on  to  speak  of  the  agreement  as  if 
there  was  one  already  existing,  and  a  sort  of  merit  is  made  of  the 
being  ready  to  cancel  it,  when  in  fact  the  young  man  was  in  no 
ff^ay  bound.     There  is  much  depreciation  of  the  property ;  but  the 
letter  throughout  does  not  point  to  obtaining  that  advice  which 
of  all  others  ought  to  have  been  taken  by  Tcde — that  of  some 
mining  agent.      The  question   is   not  whether   persons   of  un- 
scnipulous  character,  such  as  the  money-jobbers  alluded  to  by  Mr. 
Payne,  would  have  given  no  more  for  the  property,  but  whether 
the  Defendant,  with  this  knowledge  in  his  breast,  derived  from 
Cope's  report,  and  not  communicated  to  Tate,  is  entitled  to  hold 
his  purchase.     The  i^eemcnt  having  been  put  into  shape  by  Mr. 
Payne  in  October,  1859,  the  matter  was  not  finally  concluded  until 
April,  1860,  the  young  man  dying  in  the  May  following.      The 
circumstance  that  Tate  was  ill  at  the  time  when  he  executed  the 
conveyance  is  of  little  consequence  if  the  agreement  is  good,  so  long 
as  he  knew  that  he  was  executing  a  deed  in  conformity  with  the 
agreement.      In  the   interval,  he  was   never  informed  of  Cope's 
valuation,  nor  of  any  single  circumstance  beyond  what  he  might 

2  N2  2 
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y.-C.  W.      have  derived  &om  Payne^s  statement  that  the  other  moiety  bad 
1866        been  valued  at  £8000.    In  this  state  of  things  the  agreemeDt  is 
"^^^       completed  by  the  execution  of  the  deed ;  and  &om  that  tiine  to 
this  there  has  been  no  acquiescence  by  the  father^  vho,  as  aoon  as 
he  was  informed  of  the  purchase,  protested  as  heii^trlawand  admi- 
nistrator against  the  arrangement.    Putting  aside  a  gieat  number 
of  smaller  questions  that  arise,  it  is  enough  to  say  that  the  keeping 
back  this  important  document,  the  valuation  made  by  dype,  is  quite 
sufficient  to  upset  this  transaction  made  with  a  young  man  o&ly 
twenty-three  years  old,  pressed  with  embarrassments,  and  confid- 
ing his  affairs  to  the  Defendant,  jET.  JET.  7FiSiafn«)n«,by  whomfic))eri 
WiUiamson  was  deputed  to  go  and  arrange  bis  difficulties  for  bim. 
Though  every  owner  of  property  has  a  right  to  sell  and  deal  ^itb 
it  as  he  pleases,  yet  he  has  a  right  to  all  the  information  he  can 
get  from  the  persons  dealing  with  him  if  they  profess  to  give  bim 
advice  with  reference  to  his  extrication  from  the  difficulties  in 
which  he  is  placed.    On  the  question  of  value,  I  am  of  opinion, 
upon  the  evidence,  that  the  property  is  of  very  much  gKater 
value    than   the    price  which    has    been   given  for  it     With 
respect  to  the  other  Defendant,  H.  H.  Williamson^  I  dismiss  bim 
without  costs,  as  he  now  disclaims  any  interest.    JBut  this  was  by 
no  means  so  clear  when  the  bill  was  filed.     In  his  finst  answer  he 
says  that  he  had  always  intended  to  make  a  present  to  bis  nepbe>v, 
B.  Williamson,  of  what  might  be  necessary  for  the  purchase  of  this 
property.     In  his  answer  to  the  amended  bill  he  says  that  he  told 
him  that  he  would  advance  him  money  to  any  extent  that  was 
necessary  to  acquire  this  property.    In  his  own  ledger,  all  tbese 
payments  are  entered  as  being  made  to  the  intestate  TF.  C.  lofe 
for  Boberi  WiUiamson,    There  seems  to  have  been  some  indecision 
of  purpose  as  to  whether  or  not  an  absolute  gift  was  intended  at 
that  time ;  and  it  is  not  at  all  dear  that  H.  H.  WHUamson  bad 
no  interest  at  the  time  of  filing  the  bill.    The  real  truth  seems 
to  be  that  he  has  bought  the  estate  for  his  nephew,  and  in  dismiss- 
ing him,  as  he  claims  no  longer  any  interest,  I  cannot  say  that  tbe 
Plaintiff  was  wrong  in  bringing  him  here.    It  was  his  duty,  placing 
himself  as  he  did  in  the  position  of  a  purchaser,  to  have  informed 
this  young  man  of  the  value  of  the  minerals  under  the  property, 
derived  from  Cope's  valuation ;  but  he  seems  to  have  consulted 
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his  kind  regard  for  his  nephew  at  the  expense  of  his  great     V.-CW. 
nephew,  and  under  the  circumstances  I  cannot  give  him  any  costs.        1866 
I  entirely  absolve  both  Defendants  of  any  deliberate  scheme  of       Tatb 
fraiidnlently  obtaining  this  young  man's  property,  but  they  failed  yf^^^ 
in  their  duty  towards  him  in  the  position  in  which  he  stood. 


riLLIAMSOH. 


MiNDTBS  .'^-Dismiss  the  bill,  without  costs,  against  ff,  H.  WUliamaon, 
Declare  that,  under  the  circumstances  established  in  evidence,  and  in  particular 
iaving  regard  to  the  youth  and  embarrassments  of  the  intestate,  W,  G,  Tate, 
and  the  dtitiefl  which  the  Defendant,  B,  WUUanuan,  had  undertaken  of  advis- 
ing him  with  respect  to  the  arrangement  of  the  claims  of  his  creditors,  it  was 
not  competent  for  the  said  Defendant  to  become  the  purchaser  of  the  intestate's 
moiety  of  the  Wkitfield  estate  and  of  minerals  thereunder,  without  communi- 
cating to  the  intestate  all  the  information  which  he  had  acquired  with  reference 
to  the  value  of  the  property,  and  in  partioolar,  without  communicating  to  the 
intestate  the  estimate  obtained  by  the  Defendant  from  Mr.  Cape  in  the  pleadings 
mentioned. 

Declare  that  the  agreement  of  the  5th  of  October,  1859,  ought  to  be  set  aside, 
and  the  oonveyanoe  made  in  pursuance  thereof  ought  to  stand  as  a  seonrity  for 
moneys  paid  by  said  Defendant. 

Direct  an  account  of  moneys  so  paid,  rents  and  profits,  &c.  Payment  by 
Plaintiff  of  balance,  and  on  such  i)ayment  a  conveyance.  Costs  of  suit  to  be 
paid  by  Defendant,  B,  WiUiafruon. 

Solicitors  for  the  Fkintiff :  Messrs.  N.  C.  &  C,  Milne, 
Solicitors  for  the  Defendants :  Messrs.  Clowes  &  HicJdey. 


MITCHELL  V.  STEWAED.  v.c.w. 

1866. 
Injunction — Covenant  hy  Purchaser  in  Fee — Breach  of  Covenant — Acquiescence —         .^y^ 

Waiver.  Feb.  15. 

Defendant  A.  was  the  purchaser  in  fee  of  a  house  and  premises,  part  of  an 
cstftte  formerly  the  property  of  the  Plaintiffs,  of  which  all  the  purchasers  of 
such  parts  as  were  sold  (including  A.)  were  under  a  covenant  not  to  use  the 
house  and  premises  so  purchased,  or  any  part  thereof,  as  a  publio-house  or 
beer-fthop.  A.  built  a  shop  at  tiie  back  of  his  premises,  and  on  the  11th 
of  February,  without  consent,  but  without  interference,  on  the  part  of 
the  Plaintiffs  opened  it  as  a  beer-shop.  In  June  he  leased  the  beer-shop 
to  the  oo-Defendant  B.,  who  carried  on  the  same  business  with  the  consent 
of  J.,  but  equally  without  consent  of  the  Plaintiffs,  who,  on  the  8th  of 
July,  served  B.  with  notice  to  desist    It  further  appeared  that  a  purchaser 
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y.-C.  W,  of  another  houfie  on  the  same  estate  had  also^  without  consenti  bat  ^thoat 

1866  interference  on  the  part  of  the  Plaintifia,  opened  a  beer^hop  at  the  buk  of 

««PYW  his  premises. 
MnanLL  The  bill  for  an  injunction  was  filed  on  the  1st  of  August  :— 

SixwABD.  fftid,  that  the  ccnduct  of  the  Phuntifib  did  not  amount  to^such  a  degree 

I—.  of  aoquiesoenoe  and  waiver  as  to  preclude  them  from  the  right  of  enfoicmg 
the  covenant 

XHIS  was  a  motioiL  on  behalf  of  the  Plaintiffs,  who  weie  the 
former  owners  of  a  house,  No.  1,  Hill  Park  Creseeni,  Taoidoek 
Boad,  Plymouth,  and  are  the  present  owners  of  adjoining  houses, 
against  the  Defendant  Steward,  who  was  a  sub-purchaser  of  the 
house  No.  1  and  plot  of  land  on  which  it  stood,  and  another  Defen- 
dant, Stranger,  who  was  a  lessee  of  Steward,  for  an  injunction  to 
restrain  them  from  making  any  alteration  in  the  front  or  dera- 
tion  of  the  house  without  the  consent  in  writing  of  the  HaintifiB; 
and  from  using  the  house  and  premises,  or  any  part  thereof  as 
a  public-house,  beer-shop,  temperance  hotel,  or  place  of  public 
entertainment  or  amusement,  or  for  any  noisome  or  ofienaire 
trade  or  business  or  manufacture. 

In  1857  the  Plaintiffs  sold  the  house  in  question  to  (?Aaon>  one 
of  themselves,  in  fee,  the  conyeyanoe  containing  a  coyenant  hy 
OiUan,  for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
in  the  terms  aboye  stated.  In  1862  CHbson  sold  the  premises 
to  the  Defendant  Steward,  and  Steward,  by  his  purchase  deed, 
coyenanted  with  0{b9(m  to  obserye  the  coyenants  in  Otbms 
conyeyance. 

Soon  after  his  purchase  Steward  erected  on  the  premises  addi- 
tional buildings  at  the  back,  which  he  conyerted  into  shops,  still 
retaining  the  &ont  as  a  dwelling-house ;  and  in  February,  I860, 
he  began  fitting  up  one  of  these  houses  in  the  rear  as  a  beer-shop. 
Haying  obtained  a  beer  license,  he  opened  the  public-house  on  the 
11th  of  February. 

On  the  9th  of  June,  1865,  Steward  leased  the  premises  to 
Stranger  for  ten  years,  without  any  coyenant  against  the  use  of 
the  same  as  a  public-house  or  beernshop,  but  with  a  coyenant  that 
the  lessee  was  not  to  carry  on  any  business  in  front  of  the  premises 
without  StewarcCa  license. 

On  the  8th  of  July  following  the  Plaintiffs  seryed  the  Defendant 
Stranger,  who  had  also  obtained  a  beer  license,  with  notice  to 
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desist  from  the  sale  of  beer  on  the  premiseSy  of  which  sale  they     V.-C.  W. 
alleged  they  became  aware  only  about  a  fortnight  previously ;  and        1866 
this  bill  was  filed  on  the  1st  of  August.     The  injunction  was    Mitchell 
moved  for  on  the  4th  of  August,  and  having  stood  over  on  mutual    ^tewasd. 
undertakings,  was  now  turned  into  a  motion  for  decree.  — " 

The  bill  alleged  that  no  one  else  on  the  estate  sold  beer  besides 
the  Defendants  and  a  person  named  Proui,  who  had  bought  a  part 
of  the  property  under  a  similar  covenant  about  nine  years  pre- 
vionsly,  and  some  years  ago  applied  to  the  Plaintiffs  for  leave  to 
sell  beer,  which  was  refused.  Very  recently  Praut  had  commenced 
Using  his  house  for  this  purpose,  and  the  Plaintiffs  said  they  in- 
tended to  file  a  bill  againt  him. 

The  Defendant  Stewards  case  was,  that  his  proceedings  in  fitting 

up  the  premises  at  the  rear  as  a  beershop  were  acquiesced  in  by 

the  Plaintiffs,  and  notorious  firom  the  fact  of  his  having  painted 

upon  the  side  front  of  the  shop  the  words,  "  Wines,  draught  and 

bottled  ales,  &c.,"  and  ''Befreshment  bar;**  and  that  the  whole 

of  the   Plaintiffs'   building   speculation  in  HiU  Park  Oreseeni 

having  failed  as  an  attempt    to  acquire  private  residences  of 

best  class,  the  house  at  the  other  end  of   the  crescent  had, 

without  any  interference    on    the  part  of   the  Plaintiffs,  been 

converted    by   the   sub-purchaser,   Proui,    into   a    public-house 

called    The    Windsor   CasUe,  whilst  others    had    been   used   as 

a  grocer's  shop,  a  builder's  yard,  &c     He  admitted,  however, 

that  upon  the  occasion  of  the  lease  it  was  arranged  between  him 

and  his  tenant  Stra/ngery  who,  he  said,  was  fully  aware  of  the 

covenant,  that  there  was  to  be  no  appearance  of  a  beer-house 

towards  the  front  of  BiU  Park  CreacefU,  but  that  the  sale  of 

liquors  should  be  carried  on  by  means  of  a  side  entrance.    He 

also  said  he  told  Stranger  that  the  Plaintiffs  had  acquiesced  in  his 

proceedings,  and  that  he  thought  they  would  not  interfere  with 

him  {Stranger),  but  that  he  (Stranger)  must  take  on  himself  the 

risk.    This  statement  was  confirmed  by  the  solicitor  who  acted  for 

both  parties  in  the  matter  of  the  lease. 

The  Defendant  Stranger^ s  case  was,  that  from  about  the  end  of 
1864  the  business  of  a  beer-seller  was  openly  carried  on  at  the 
back  of  No.  1,  SiU  Park  Crescent ;  that,  seeing  the  premises  adver- 
tised to  be  let,  with  the  words,  "  Would  be  let  for  an  hotel  or  lodg- 
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V.-C.  W.     ing  house,  if  required,"  he  took  the  lease,  intending  to  use  the  house 
1866        as  a  private  hoteL     He  denied  that  he  ever,  directly  or  indirectly, 
Mitchell    ^^^  notice  of  the  covenant. 

V. 

Steward.         jj^,  ^^;^^  q  (..,  and  Mr.  W.  W.  MocJceson,  for  the  Pkintiflfs:- 

The  Defendant  Steward  is  bound  by  express  covenant,  and 
Stranger  had  express  notice.  But  even  if,  as  Stranger  asserts,  he 
had  no  express  notice,  he  is  nevertheless  bound  by  his  landlords 
covenant :  Bdbeon  v.  Flight  (1). 

Mr.  Ince,  for  the  Defendant  Stetoard: — 

The  Plaintiffs  themselves  have  expressed  a  doubt  as  to  whether 
the  covenant  extends  to  the  back  of  the  house.  At  all  events, 
Steward  is  an  unnecessary  party  to  this  suit.  All  breach  of 
covenant  by  him  has  necessarily  ceased  since  the  9th  of  June. 
Stranger,  if  any  one,  is  the  wrong-doer,  and  the  only  person  whom 
it  is  necessary  for  the  Plaintiffs  to  restrain.  In  any  view  of  the 
case,  the  Plaintiffs  have  waived  their  rights. 

Mr.  E.  E,  Kay,  for  the  Defendant  Stranger: — 

If  the  Defendant  has  been  guilty  of  any  wrong-doing,  he  was 
led  into  it  by  his  lessor,  who  admits  the  agreement  between  him- 
self and  Stranger,  The  alteration  in  the  state  of  the  property 
now  complained  of  was  made  and  completed  before  the  filing  of 
the  bill,  and  there  is  no  case  for  an  injunction  against  Stranger; 
the  Plaintiffs,  who  allowed  this  breach  to  go  on  uninterrupted, 
have  no  claim  to  damages. 

[The  VlCB^HAi^CEiXOR  said  he  thought,  upon  the  slender 
evidence  he  had  before  him  throughout  the  whole  case,  that 
all  he  could  do  was  to  give  the  Plaintiff  a  remedy  by  injunction, 
which  would  extend  only  to  future  acts,  saying  nothing  about 
damages.] 

As  to  the  injunction,  the  deeds  containing  these  covenants  were 
conveyances ;  and  it  is  now  perfectly  well  settled  that  covenants 
in  such  deeds  will  not  run  with  the  land  so  as  to  bind  a  purchaser. 
The  only  cases  in  which  such  covenants  have  been  enforced  are 

(1)  34  L.  J.  (Ch.)  101 ;  11  Jur.  (N.  S.)  147. 
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wliere  there  was  gross  inequitable  conduct,  the  purchaser  having     V.-C.  W. 
full  notice.    In  this  instance  the  Defendant  was  completely  misled        1S66 
by  the  PlaintifiEs  and  his  landlord;  and  considering  that  here  there     Hitohbll 
is  no  legal  privity,  as  in  the  ordinary  case  of  landlord  and  tenant,     ftoEWARD. 

the  Court  will  not  interfere  to  enforce  this  covenant  on  behalf  of 

the  Plaintiffs,  who  have  not  only  acquiesced,  but,  by  permitting 
another  house  on  the  same  property  to  be  used  as  a  public-house, 
actually  waived  their  rights :  The  Duke  of  Bedford  v.  The  Tmsfees 
ofihe  JBritish  Museum  (1) ;  Boper  v.  WiUiams  (2). 

Sir  W.  Page  Wood,  V.C.  :— 

I  think  in  this  case  the  injunction  prayed  by  the  bill  must  be 
granted  in  the  terms  of  the  covenant. 

A  distinction  has  been  attempted  to  be  drawn  betwjBcn  a 
covenant  in  a  lease  and  a  covenant  in  a  conveyance,  with  notice  of 
vhich,  it  is  said,  a  lessee  of  the  purchaser  is  not  affected ;  and 
against  that  covenant,  it  is  said,  the  lessee  has  an  equity  if  he  has 
been  misled  by  the  acquiescence  and  laches  of  the  vendor. 

The  only  question  is,  how  far  the  general  course  of  the  Court  is 
affected  by  what  has  been  done  in  this  case. 

The  Defendant  Stranger  denies  that  he  had  knowledge  of  the 
covenant.  On  the  other  hand,  the  Defendant  Steward,  his  lessor, 
asserts  that  Stranger  was  as  well  aware  of  that  right  as  Steward 
himself,  or  the  vendors;  and  that  an  arrangement  was  made 
whereby  Steward,  though  conscious  that  he  could  not,  without  a 
direct  breach  of  the  covenant,  attempt  to  do  anything  of  the  kind 
suggested  by  Stranger,  yet  thought  he  could  manage  to  dispose  of 
his  property  in  this  sort  of  way.  He  tells  Stranger  that  he  has 
been  carrying  on  this  business  unmolested,  and  that  another  house 
has  been  carrying  it  on,  and  "  therefore,"  he  tells  him,  "  in  all  pro- 
bability you  will  not  be  interfered  with ;"  and  then  he  takes  a 
covenant  from  Stranger,  his  lessee,  by  which  Stranger  undertakes 
that  he  will  not  "  make  any  alterations  in,  or  carry  on  any  business 
in  the  front  of,  the  said  demised  premises,  or  make  any  alterations 
in  any  other  part  of  the  said  premises,  without  the  sanction  of  the 
said  WiUiam  Steward,  his  heirs  or  assigns."    Therefore,  if  at  any 

(1)  2  My.  &  K.  552.  (2)  T.  &  R.  18. 
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Y.-O.W.     time  Stranger  were  to  oommit  a  breach  of  BtewariCs  oovenflnt, 

1866       ^eufard  could  put  a  stop  to  it. 
MncHXLL        In  this  state  of  circumstances,  the  simple  course  ior  Steward  to 
diKWABD.    ^*^^®  taken  was,  to  ask  the  Plaintiffs  whether  or  not  they  had 

waived  their  rights  ?    Nothing  could  haye  been  more  sbnple  or 

easy  than  this ;  and  that  would  have  disposed  of  the  qaestion  of 
acquiescence. 

The  facts  seem  to  be — ^that  as  regards  part  of  the  premises,  this 
so-called  acquiescence  has  continued  for  something  less  than  sii 
months.  There  being  this  distinct  covenant  in  the  original  con- 
veyance, that  "  the  front  or  elevation  of  the  dwelling-house  erected 
on  the  said  piece  of  land  shall  not  be  at  any  time  hereafter  altered 
without  the  consent  in  writing"  of  the  vendors;  and  that  "the 
said  dwelling-house  and  premises  shall  not  be  used  as  a  pabli^ 
house,  beeivshop,  temperance  hotel,  or  place  of  public  entertainment 
or  amusement,  nor  for  any  noisome  or  offensive  trade,  or  bnaness, 
or  manufacture ;"  the  sub-purchaser  Steward  covenants  ^  that  he, 
his  heirs,  appointees,  and  assigns,  shall  and  will  at  all  times  here- 
after well  and  faithfully  observe  and  perform  and  keep  the  sereral 
covenants  and  agreements  **  in  the  former  indenture  expressed  and 
contained,  on  the  part  of  the  purchaser  to  be  observed  and  per- 
formed, ^  as  if  the  same  had  been  repeated  in  these  presents,  and 
made  by  the  said  William  Steward^  binding  himself  his  hein,  ap- 
pointees, executors,  administrators,  and  assigns,  to  and  with  the  said 
parties  to  the  same  indenture,  their  heirs,  executors,  and  assigns.** 

There  can  be  no  doubt  that  the  covenant  extends  to  all  the 
premises ;  and  what  Steward  did  was  to  build  a  house  at  the  lear 
of  the  premises,  a  long  way  back,  which  he  converted  into  a  beer- 
shop.  He  did  not  alter  the  front  of  the  dwelling-house  in  any 
way,  but  he  says  that,  '^  on  the  wall  on  the  side  front  of  the  shop 
were  the  following  words  in  very  large  letters : — ^**  Wines,  draft 
and  bottled  ales,  cider,  &c.,"  and  ^  hand  pointing,  ^Befreshment 
bar."  Prom  the  11th  of  February  to  the  9th  of  June  this  business 
was  carried  on  by  Steward  in  this  back  shop,  and  afterwards  br 
Stranger  up  to  the  filing  of  the  bill  on  the  1st  of  August 

Now,  the  Plaintiffs  must  have  been  aware  of  what  was  going  on. 
Indeed,  they  virtually  admit  it,  for  what  they  say  is :  "  We  were 
not  aware  of  the  Defendant  Steward's  intention  as  to  the  sale  of 
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beer  in  the  shop  referred  to  by  him,  and  never  gave  any  consent     V.-C.  W. 
thereto;  bnt  inasmnch  as  the  same  shop  is  a  separate  building        1866 
from  the  house  in  Hill  Park  Crescent,  and  fronts  the  Tavidoek    h^^^^ 
Boad,  the  sale  of  beer  therein  did  not  affect  the  houses  in  JKK    g^'^ya,. 

Park  Cretceni  as  private  residences,  and  we  were  not  sure  that  the        

restrictive  covenant  applied  to  the  land  at  the  back  of  the  main 
house."  I  do  not  think  that  this  doubt  would  have  availed  them 
much  had  there  been  a  sufficient  amount  of  acquiescence  on  their 
part,  in  allowing  the  Defendant  to  commence  and  carry  on  a 
business  of  this  kind. 

Bat  I  cannot  consider  that  the  conduct  of  the  Plaintifiis  amounts 
to  sach  a  degree  of  acquiescence  as  to  deprive  them — considered, 
as  they  may  be,  as  trustees  on  behalf  of  the  other  purchasers  of 
the  neighbouring  property--of  the  right  to  enforce  this  covenant. 
Indeed,  what  the  Defendant  Steward  himself  represents  that  he 
said  to  Stranger  was,  that  ^I  thought  the  Plaintiffs  would  not 
interfere,  but  he  must  take  on  himself  the  risk." 

As  regards  the  other  ground  upon  which  acquiescence  is  placed, 

we  have  not  got  the  exact  details.    But  it  is  stated  that  ^  very 

recently  before  the  filing  of  the  bill,"  a  purchaser  of  another  house, 

originally  belonging  to  the  same  estate,  and  tmder  a  similar  cove- 

iiant,  has  commenced  using  his  house  for  the  sale  of  beer;  and 

the  Plaintiffs,  on  the  3rd  of  August,  say  they  have  prepared  and 

intend  to  file  a  bill  against  him.    The  Defendant  Steward,  how- 

eyer,  states  that  on  the  7th  of  November  last  he  was  informed  by 

this  purchaser,  who  is  named  PratU,  that  no  proceedings  up  to  that 

time  had  been  prosecuted  against  him  as  his  tenant.    Here,  then, 

there  is  a  row  of  some  thirty  houses,  all  of  a  specific  character, 

and  at  the  extremity  of  the  row,  and  upon  a  part  of  Mr.  Prout's 

premises,  which  looks  out  upon  a  back  lane,  and  cannot  be  seen 

from  the  front  of  the  row,  a  sale  of  beer  is  carried  on,  in  a  way 

which,  it  is  said,  does  not  affect  the  character  of  the  houses  in  front, 

and  these  Plaintiffs  not  being  ready  to  rush  into  litigation,  do  not 

think  it  necessary  in  this  instance  to  interfere.    On  the  one  hand, 

the  consent  of  the  Plaintiffs  was  not  asked ;  on  the  other  they  have 

not  filed  a  bill ;  and  the  question  is  whether,  under  these  circum- 

ytances,  the  Plaintiffs  have  lost  the  right  to  put  this  covenant  in 

force. 
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V.-C.  W.         To  say  that  acquiescence  for  these  few  months,  in  these  two 

1866       instances,  has  deprived  the  Plaintiffs  of  their  right,  would  be,! 

MiTCOTLL    think,  to  carry  too  far  the  dictum  in  The  Duke  of  Bedford  v.  Tk 

^j^^^     Trustees  of  the  British  Museum  (1)  and  Boper  v.  WiHi^m  (2).   Ib 

—       the  former  of  these  cases  the  attempt  was  to  restrain  the  erection 

of  buildings  not  of  uniform  character  with  others,  and  JBopcrv. 

WiUiams  was  a  case  somewhat  similar. 

Here,  whatever  these  Defendants  have  done,  they  have  done  with 
their  eyes  open,  and  persons  in  that  situation  are  not  in  the  most 
favourable  position  to  rely  upon  acquiescence  and  laches. 

I  think  the  case  is  clear  against  both  Defendants,  and  there 
must  be  an  injunction  as  prayed,  inserting,  as  in  the  covenant,  the 
words  "  in  writing  "  after  "  consent." 

Solicitors  for  the  Plaintiffs :  Messrs.  Surr  cfc  Grthble. 
Solicitors  for  the  Defendants :  Messrs.  Clowes  cfe  Hichley. 


V.-C.  w.  •  PENN  V.  BIBBT. 

J866  Patent— Practice — Patiiculars  qf  Objections— Amendmetit 

Feb,  19.'  Particulars  of  objections  filed  by  a  Defendant  were  ordered  to  be  amended 

-^  by  the  insertion  of  words  specifying  "  the  persons  by  whom,  the  places  when?, 

the  dates  at,  and  the  manner  in  which,"  there  had  been  the  alleged  user 
prior  to  the  date  of  the  PlaintiflTs  patent. 

In  complying  with  this  order,  the  Defendant  was  permitted,  in  bis  amended 
particulars,  to  preface  his  statement  of  the  specific  instances  of  allied  fdor 
user  with  the  words  "  amongst  other  instances,"  in  order  to  give  him  an  op- 
portunity of  applying  for  leave  to  re-amend  by  inserting  any  further  instancea" 
of  prior  user  which  he  might  discover. 

Upon  an  application  by  Defendant  for  leave  to  rc-amcnd  olgectioos  by 
inserting  certain  further  s^iecificd  instances  which  had  come  to  his  know- 
ledge, he  was  ordered  to  pay  the  costs  of  the  application,  and  the  costs  ansin- 
ottt  of  and  consequent  upon  the  re-amendment  were  reserved. 

JLHIS  was  an  adjourned  summona  The  suit  was  for  the  infringe- 
ments of  a  patent ;  and  the  Defendant  had  filed  particalais  d 
objections. 

On  the  17th  of  November,  the  Defendant  had  been  ordered,  upon 
the  application  of  the  Plaintiff,  to  file  amended  particulars  stating 
(1)  2  My.  &  K.  552.  (2)  T.  &  R.  18. 
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''the  names  and  addresses  of  the  persons  by  whom,  and  the  placses     V.-aw. 
where,  and  the  dates  at,  and  the  manner  in  which/'  wood  was       1866 
alleged  to  have  been  used,  prior  to  the  date  of  the  Plaintiff's       pbhh 
patent^  in  the  construction  of^  &c,  (following  the  words  of  the       bmt. 

original  particulars),  and  also  stating  "the  names  and  addresses        

of  the  persons  by  whom,  and  the  places  where,  and  the  dates  at, 
and  the  manner  in  which,"  pieces  of  wood,  prior  to  the  date  of 
such  patent,  were  alleged  to  have  been  fixed,  &c. 

The  Defendant  had  accordingly  filed  other  particulars,  which, 
as  far  as  is  material,  were  as  follows : — 

"The  alleged  invention,  the  subject  of  the  Plaintiff's  alleged 
patent,  was  not  new  at  the  date  of  such  patent,  inasmuch  as  wood 
had,  prior  to  the  date  of  such  patent,  been  used  in  the  construction 
of,  At.,  in  the  following,  amongst  other  insianceSy  namely,  in  the 
year  1851,"  &c. 

"The  alleged  invention,  &c.,  was  not  new,  &c.,  inasmuch  as 
pieces  of  wood  had,  prior  to  the  date  of  such  patent,  been  fixed, 
A'c.,  in  the  following,  amongst  other  instances,  namely,  &c. 

The  present  application  was  on  behalf  of  the  Plaintiff,  that  the 
Defendant  might  be  ordered  to  comply  with  the  order  of  the 
17th  of  ^November.  Several  objections  were  raised,  the  only  one 
of  general  interest  being  to  the  insertion  of  the  words  "  amongst 
other  instances." 

Mr.  Theodore  Aston,  for  the  Plaintiff,  said  that  the  insertion  of 
these  words  nullified  the  particularity  of  the  instances  of  the 
breaches  which  were  specified. 

Mr.  R  E.  Kay,  for  the  Defendant,  justified  the  use  of  the  words 
"  amongst  other  instances,"  by  reference  to  the  report  of  Curtis  v. 
Tlatt  (1). 

Sir  W.  Page  Wood,  V.C.  :— 

I  think  these  words  '^ amongst  other  instances"  may  be  per- 
mitted to  lepaain,  in  order  to  give  the  Defendant  the  benefit  of  a 
general  saving,  and  liberty  to  apply  for  leave  to  give  particu- 
lars of  other  instances  of  prior  user,  if  and  when  he  may  find 
them;  but  expressions  like  this  are  often  introduced  into  pajv 
(1)  8  L.  T.  (N.S.)  G57. 
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V.-C.  W.     ticulars  for  no  useful  or  Intimate  purpose,  and  their  inaertion 
1866        is  not  generally  desirable,  as  they  tend  only  to  obscure  the  reootd, 
'   Tm       ^^d  ^  confuse  the  case  when  it  comes  before  the  judge  and  jury. 
The  other  objections  were  allowed. 


V. 


Mr,  Aston  askerl  for  the  costs  of  the  application. 

Mr.  Kay  asked  that  the  costs  might  be  costs  in  the  cause  as  was 
ordered  in  Curiia  v.  PlaU. 

The  Vicb-Chancellor  : — ^The  Defendant  has  been  ordered  to 
do  a  certain  thing,  which  he  has  failed  to  do  effectuality  and  I 
must  give  the  Plaintiff  the  costs  of  this  application. 

Feb.  19.  The  Defendant  now  applied  by  summons  (adjoarned 
into  Court  this  day)  that  he  might  be  at  liberty  within  a  week  to 
amend  the  amended  particulars  of  his  objections,  by  adding  to  the 
second  paragraph  thereof  ''and  also  in  the  following  instances, 
that  is  to  say,  &c."  (specifying  seven  instances). 

Mr.  Kayy  for  the  Defendant,  referred  to  the  4l8t  section  of  the 
PcUent  Law  Amendment  Act,  15  &  16  Vict.  c.  83. 

[The  Vice-Chancellor  observed  that  the  application  was  not 
one  which  the  Court  would  regard  with  favour,  as  it  looked  very 
much  like  an  indirect  mode  of  gaining  time.  If  that  had  been 
desired,  the  Defendant  should  have  moved  for  leave  to  extend.] 

The  Court  had  permitted  the  words  "amongst  other  instances" 
to  remain  for  the  express  purpose  of  such  an  application  as  this. 
In  Benard  v.  Levinstein  (1)  leave  was  given  to  a  Defendant,  eyen 
during  the  progress  of  the  trial,  and  after  the  Plaintiff's  case  had 
been  concluded,  to  amend  his  particulars  of  objection  by  stating  a 
prior  publication  of  the  invention,  on  the  terms  of  his  payment  of 
the  costs  occasioned  by  the  amendment. 

Mr.  Aston,  for  the  Plaintiff,  opposed  the  application.  Benard  v 
Levinstein  was  a  question  of  prior  publication  by  wa^  of  specifica- 
tion, involving  no  great  additional  expense,  whereas  here  the 
instances  of  alleged  prior  user  were  taken  at  various  detached  spots 
throughout  the  United  Kingdom.    If  in  the  view  of  the  Court 

(1)  13W.R.229. 
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these  instanoeH  of  user  should  be  necessary,  the  Plaintiff  could     V.-O.W. 
not  oppose  the  application,  but  the  Plaintiff  must  have  his  costs       1866 
of,  and  consequent  upon,  the  application.  Pshn 

V. 

The  Vicb-Chancellor  said  he  thought  he  must  grant  leave  to  ^JJ^- 
mend  the  particulars  of  objections  by  introducing  the  instances 
^  mentioned  in  the  summons,  and  also  three  other  instances  which 
had  been  mentioned  by  Mr.  Kay  at  the  bar ;  but  on  the  terms  that 
the  Defendant  pay  the  costs  of  the  application ;  and  any  additional 
costs  occasioned  by  the  introduction  of  the  instances  now  proposed 
to  be  introduced  must  be  reserved  specially. 

Solicitors  for  the  Plaintiff:  Messrs.  H.  JB.  Hill  A  Son. 

Solicitors  for  the  Defendant :  Messrs.  Norrii  A  Allen. 


In  re  MERRICK8'  TRUSTS.  ^  ^  ^ 

y.-4j.  w. 

Wmr—Consiruction-^ulmHtuted  Gifi  to  ChUdren^Time  of  Vetting—  jggg 

ConjuncHcfM  ** or  "  and  ** and** — Bemoteneu, 


Where  there  is  a  gift  by  will,  "  upon  the  death  of  A.,  to  B^  and  if  B,  shall 
be  tben  dead,  to  B*8  children ;"  if  B,  dies  l)efor8  A^  it  is  not  necessary  that 
B,*8  children  should  sunriyo  J.,  in  order  to  entitle  them  tp  vested  interests ; 
following  Lanphier  v.  Buck  (1) ;  and  there  is  no  difference  in  the  result,  if 
the  gift  be,  **  upon  the  death  of  A.^  to  B.,  or  if  B,  shall  be  then  dead,  to 
B'g  children  ;**  overruling  the  doubt  intimated  in  Craute  v.  Cooper  (2). 

But  there  is  a  difference  in  the  result  of  the  two  forms  of  limitation,  as 
regards  those  children  of  B,  who  may  have  died  in  the  lifetime  of  their 
parent;  if  the  gift  be  preceded  by  the  word  "and,"  it  is  an  original  gift,  and 
all  the  children  of  B.  will  take ;  if  it  be  preceded  by  "  or,"  it  is  substitutionary, 
and  those  children  only  will  take  who  survive  their  parent. 

Therefore,  where  a  fund  was  bequeathed  to  four  persons^  ^.,  E,,  S^  snd  If, 
by  name,  **  who  should  be  then  living,  or  to  the  children  of  such  of  them  as 
should  be  then  dead,"  the  event  indicated  by  "  then  "  being  one  which  might 
fall  beyond  the  limit  fixed  by  the  rule  against  perpetuities— and  8,  died 
before  the  event : — 

Held^  that  the  gift  to  the  children  of  8,  was  not  void  for  remoteness,  and 
that  all  the  children  of  8.  who  survived  her  participated  in  the  gift,  whether 
living  or  not  at  the  period  of  distribution ;  hut  that  none  of  the  children  of 
S,  who  died  in  her  lifetime  participated  in  the  gift. 

RlCHABD  MEBBICK8,  by  his  will  dated  the  2nd  of  June, 

1821,  directed  his  trustees  to  invest  the  sum  of  £4000,  and  to 

(1)  34  L.  J.  (Ch.)  650.  (2)  IJ.  &  H.  207,  213. 
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Y.-O.  W.     stand  possessed  of  the  fund  upon  tnist,  to  pay  the  income  to  his 

1866       son  Richard  MerrieJcs  for  life,  and  after  his  decease,  in  case  Richard 

2n  re       Merricks  should  intermarry  with  any  wife,  and  should  leaye  her  him 

f^^^     surviving,  to  pay  the  income  to  "  such  wife  of  Richard  MerrieJcs^ 

for   her  life,  "  and  after   the  decease   of  the  survivor  of  them, 

Richard  MerrieJcs,  and  of  any  wife  he  might  leave  him  surviving,** 
then  upon  trust  for  all  and  every  the  children  and  child  of  his 
said  son  Richard  Merricks,  absolutely,  in  equal  shares  if  more 
than  one,  who  should  live  to  attain  twenty-one,  or  being 
daughters  or  a  daughter,  should  be  married  with  consent  as 
therein  mentioned. 

Testator  then  proceeded  as  follows :  *^  But  in  case  my  said  son 
Richard  Merrichs  shall  die  without  leaving  lawful  issue,  or  leav- 
ing lawful  issue,  such  issue  being  a  son,  shall  not  live  to  attain 
the  age  of  twenty-one  years,  or  being  a  daughter  shall  not  attain 
that  age  or  be  married  as  aforesaid,  then  upon  trust,  immediately 
after  the  decease  of  my  said  son  Ricluird  Merricks,  and  of  any 
wife  with  whom  he  may  have  intermarried,  and  of  the  survivor  of 
them,  to  pay,  assign,  and  transfer  the  said  principal  trust  stocks 
and  funds  in  equal  shares  and  proportions  between  and  amongst 
my  four  daughters,  Mizoiheth,  the  \nie  of  George  Buckton  the 
younger,  Louisa  Merricks,  Susanna  Woodyer  Merricks,  and  Harriet 
Merricks,  who  shall  le  then  living,  or  to  tJie  laioful  issue  of  such 
of  tliem  as  sludl  he  then  dead,  such  issue  taking  the  part  or  share 
which  their,  his,  or  her  mother  would  have  been  entitled  to  had 
she  been  then  living ;  such  share  to  be  divided  in  equal  parts 
and  proportions  amongst  the  children  of  such  of  my  daughters 
who  shall  be  then  dead,  if  more  than  one,  and  if  but  one,  then 
the  whole  of  such  my  deceased  daughter's  share  shall  go  and  be 
paid  to  such  only  child;  and  if  neither  of  my  said  daughters 
shall  be  then  living  at  the  decease  of  my  said  son  Richard  Mer- 
ricks and  his  wife  without  leaving  lawful  issue  as  aforesaid,  then 
1  direct  that  the  whole  of  the  said  trust  stocks  and  funds  shall 
be  divided  between  and  amongst  all  my  grandchildren,  being 
children  of  my  aforesaid  daughters,  equally  between  them." 

The  testator  further  directed  his  trustees  in  like  manner  to 
invest  the  three  several  further  sums  of  £3000,  £3000,  and  £3000 
sterling,  in  trust  as  follows :  "  For  the  use  and  benefit  of  my  said 
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daughters,    Louisa    Merricks,  Susanna    Woodyer   Merrichs,  and     V..C.  W. 
Earriet  Merrieks  respectively,  and  their  respective  issue,  law-        1866 
fully  begotten,  upon  exactly  the  same  trusts,  and  to  and  for  the       jn  re 
same  ends,  intents,  and  purposes,  with  regard  to  my  said  daughters    ^TRrar^ 

Louisa  Merrieks^  Susanna  Woodyer  Merrieks,  and  Harriet  Mer^       

.  ricksj  and  any  husband  that  they  may  leave  them  surviving,  and 
the  lawful  issue  of  them  my  said  daughters  respectively,  with  re- 
mainder over,  on  failure  of  issue,  to  my  said  son  and  my  other 
daughters  and  their  issue,  as  are  heretofore  declared  with  respect 
to  the  said  sum  of  £4000  hereinbefore  directed  to  be  laid  out  for 
the  benefit  of  my  said  son  Biehard  Merrieks,  and  any  wife  and 
issue  he  may  leave.** 

By  a  codicil,  dated  the  26th  of  June,  1822,  the  testator  reduced 
the  legacy  in  fevour  of  his  daughter  Louisa  (then  the  wife  of  John 
Cursham)  to  £1000. 

Testator  died  on  the  26th  of  June,  1822 ;  Biehard  Merrieks  died 
in  1848,  never  having  had  a  child,  but  leaving  a  widow,  who  was 
still  living. 

Of  the  four  daughters  of  the  testator,  Elizabeth,  the  wife  of 
George  Buckion,  died  in  1842,  having  had  eight  children,  of  whom 
five  were  now  living.  Of  the  three  who  were  dead,  one  died  an 
infant  in  the  lifetime  of  his  mother ;  another  attained  twenty-one, 
and  died  in  the  lifetime  of  the  testator's  daughter  Louisa ;  and  the 
third  married  George  Henry  Darby  Lawrence,  and  died  in  1845, 
leaving  one  child  only,  Henry  BucMon  Lavrrenee,  who  was  now 
of  age. 

Testator's  second  daughter,  iotti«a,  having  married /oAn  Cursham, 
who  died  in  1825,  in  1834  again  married  George  Thomas  Falcon, 
who  died  in  1854 ;  and  on  the  9th  of  January,  1864,  she  died, 
without  ever  having  had  a  child. 

The  third  daughter,  Susanna,  in  the  year  1852,  married  diaries 
JBowdler,  upon  which  occasion  her  share  was  put  into  settlement. 

TJpon  the  occasion  of  Mrs.  Falcon's  death,  this  Petition  was  pre- 
sented by  Mr.  and  Mrs.  Bowdler,  and  the  trustees  of  their  marriage 
settlement,  and  Harriet  Merrieks,  praying  that  one-third  of  a  fund 
in  Court  representing  the  £1000  legacy  might  be  transferred  and 
j>a.id  to  Mr.  and  Mrs.  Bowdler  s  trustees,  and  another  third  to 
Harriet  Merrieks. 

Vou  I.  2  0  2 
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V.-C.W.         The  Petition  did    not  purport  to  deal  with  the  remaming 
1866       third ;  but  its  destination  would  necessarily  be  inyolyed  in  ih 
In  re       decision. 
^JjJ^^        The  contest  was  raised  upon  the  construction  of  that  part  of 

the  will  which  declared  the  trusts  of  Louisa's  £1000  legacy  by 

reference  to  the  £4000  legacy  clause ;  and  here  the  question  was, 
whether  or  not  the  gift  to  the  issue  of  such  of  the  testator's 
daughters  as  should  be  dead  at  the  period  of  distribution,  was 
void  for  remoteness ;  such  period  of  distribution  being  the  death 
of  the  survivor  of  the  testator's  son  Richard  Merrieks,  and  any 
wife  with  whom  he  might  intermarry. 

It  was  admitted  by  all  parties  that  the  word  "  issue  "  must  be 
read  throughout  the  will  as  signifying  "  children,'* 

It  thus  appeared  that  the  above  question  depended  upon 
another,  namely,  whether  the  bequest  to  the  issue  (f .  e,,  children) 
of  such  of  the  testator's  daughters  as  should  be  dead  at  the  perio^l 
of  distribution  did  or  did  not  give  them  vested  interests  before 
the  period  of  distribution. 

Mr.  BoU,  Q.C.,  and  Mr.  Wichens,  for  the  Petitioners : — 

It  is  admitted  that,  if  the  shares  be  not  vested,  a  gift  from  and 
after  the  death  of  any  husband  or  wife  with  whom  a  child  may 
intermarry  is  void  for  remoteness :  Lett  v.  Randall  (1). 

In  the  case,  however,  of  Mrs.  Falcon,  who  had  no  husband  lixing 
at  the  time  of  her  death,  this  rule  would  have  no  application. 

But  in  this  case  the  gift  in  remainder  is  perfectly  good.  Upon 
the  death  of  the  survivor  ot  Louisa  and  any  husband  with  whom 
she  may  intermarry,  there  being  no  children  of  Louisa,  her  legacj' 
is  to  go  over  to  such  of  the  testator's  sons  and  daughters  by  name 
as  shall  be  then  living ;  "  or"  to  the  children  "  of  such  of  them  as 
shall  be  then  dead,"  not  to  the  children  "  who  shall  be  then  living ' 
of  such  of  the  daughters  as  shall  be  then  dead.  This  shews  that 
the  period  of  vesting  in  the  children  is  the  death  of  the  mother, 
not  the  death  of  the  survivor  of  Louisa  and  any  possible  husband. 
It  follows,  that  if  a  child  of  a  deceased  daughter  survive  her 
mother,  and  die  before  the  period  of  distribution  (as  in  the  case  of 
Mrs.  Lawrence),  her  share  is  vested. 

(1)  3  Sm.  &  Giflf.  83. 
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But  inasmuch  as,  upon  the  true  construction,  it  must  be  held  V.-C.  w. 
that  the  gift  to  children  of  a  deceased  child  named  in  this  will  is       18^ 
not  an  original  gift,  but  only  in  substitution  for  the  share  the       in  re 

parent  would  have  taken,  it  also  follows  that  a  child  of  a  deceased  t^wS* 
daughter  dying  in  her  mother's  lifetime  will  take  nothing :  Lanphier 

Mr.  Baitenf  for  the  trustees  of  Mrs.  Latorence's  settlement, 
supported  the  same  construction,  and  cited  In  re  WUdman's 
Trusts  (2). 

Mr.  G.  M.  CHffard,  Q.C.,  and  Mr.  H.  Cadman  Jones,  for  the 
trustees  of  the  settlements  of  three  of  Mrs.  Buektons  daughters  : — 

The  gift  oyer,  being  limited  after  the  death  of  Louisa  and  any 
husband  with  whom  she  may  have  intermarried,  is  void  for  remote- 
ness, and  Mis  into  the  residue.  The  case  is  governed  by  Lett  v. 
SandaJl  (3),  which  was  followed  in  Buchanan  v.  Harrison  (4); 
and  there  is  no  ground  for  the  distinction  attempted  to  be  drawn, 
that  where  there  is  no  husband  or  wife  surviving  the  event 
qualifies  the  application  of  the  rule. 

The  gift  to  the  children  of  such  of  the  daughters  as  shall  be 
then  dead,  in  this  instance,  is  substitutionary.  In  Lanphier  v. 
Buck  (5)  the  words  were  "  and  to  the  issue  of  such  of  them  as 
may  be  then  dead."  Here  the  conjunction  is  "  or,"  not  "  and ;" 
and  the  validity  of  the  distinction  between  these  two  forms  of 
expression  is  recognised  in  Crause  v.  Cooper  (6) ;  the  difTerence 
being,  that  where  the  gift  to  the  children  is  in  substitution  for 
the  gift  to  the  parent,  the  same  obligation  is  imposed  upon  the 
children  as  upon  the  parent,  namely,  that,  in  order  to  take,  they 
must  survive  the  tenant  for  life. 

The  words  of  this  will,  taken  by  themselves,  extend  to  every 
<'ontingenc7.  The  testator  has  manifestly  excluded  all  his  own 
children  dying  before  the  period  of  distribution ;  then,  why  should 
he  be  suppcNsed  not  to  have  equally  excluded  all  his  grandchildren 
dying  before  the  period  of  distribution,  whether  in  their  parents' 

(1)  34   L.   J.  (Ch.)  650,  667;    11         (4)  IJ.  &  H.  662,  605. 

Jnr.  (N.  8.)  837, 839.  (5)  34  L.   J.  (Ch.)  650;    11  Jur. 

(2)  IJ.  &  H.  299.  (N.S.)  837. 

(3)  3  Sm.  *  Giff.  83.  (0)  IJ.  &  H.  207,  213. 

202  2 
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V.-O.w.  lifetime  or  not?     In  the  case  of  Be  PdCs  Trust  (1)  the  Lord 

1866  Justices  were  divided  in  opinion,  and  Lord  Justice  Twmer,  in  snp- 

"^^  porting  the  decision  of  Vice-Chancellor  Stuari^  said  that  this  was 

^Tt^'  hardly  the  first  time  their  Lordships  had  agreed  to  differ  on  the 
point.     [They  also  cited  Bennett  v.  Merriman  (2).] 

Mr.  HayneSf  for  the  trustees  of  the  testator's  will,  said  that 
Lanphiery.Buck  had  been  followed  by  Vice-Chancellor  KtiMkrrfey 
in  a  case  of  Be  Turner  (3). 

Mr.  Daniel,  Q.C.,  for  two  sons  of  Mrs.  Buekton. 

Mr.  Wichens,  in  reply : — 

It  is  remarked  by  Vice-Chancellor  Kinderdeyj  in  Lmf}m  v. 
Buclcy  that  the  case  of  Bennett  v.  Merrimany  before  Lord  Langdale, 
turned  upon  very  peculiar  language,  and  was  followed  by  another, 
Masters  v.  Scales  (4),  in  which  his  Lordship  thought  it  was  not 
necessary  that  the  children  should  survive  the  tenant  for  hfe  when 
the  gift  was  by  substitution. 

The  authorities  of  Lett  v.  BandaJl^  Lanphier  v.  Btiehy  and  In  re 
PdTs  Trust,  are  conclusive,  unless  there  be  any  force  in  the  disr 
tinction  between  "  or"  and  "  arid."  In  Crause  v.  Cooper  the  didum  is 
collateral  only  to  the  main  issue ;  and  from  the  Vice-Chancellor 
Kindersletf's  view  of  the  subject,  the  distinction  would  seem  to  be 
of  no  weight.  The  meaning  of  the  word  is  copulative,  and  it  is 
not  intended  to  divide  the  class. 


Feb.  27.    Sir  W.  Page  Wood,  V.C.  :— 

The  question  in  this  case,  arising  upon  the  will  of  Biehard 
MerricJcs,  which  is  framed  in  a  manner  not  altogether  consonant 
with  strict  and  careful  limitations,  is,  whether  or  not,  in  the  events 
which  have  happened,  a  limitation  over  of  a  particular  legacy, 
originally  given  to  Louisa  Merricks,  is  void  in  consequence  of  its 
being  limited  to  persons  who  were  not  in  esse,  or  who  might  not 
be  in  esse,  within  the  period  allowed  by  law  with  reference  io 
the  doctrine  of  perpetuities. 

(1)  3  D.  F.  &  J.  291,  295.  (3)  34  L.  J.  (Ck)  600. 

(2)  6  Beav.  360,  366.  (4)  13  Beav.  60. 
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Now  the  will  is  in  these  terms.    [His  Honour  read  the  provisions     V.-C.  w. 
of  the  will  and  stated  the  facts].  186G 

In  that  state  of  things  the  question  is^  whether  or  not  this       in  re 
limitation  over  of  Louisa's  share  is  too  remote.     That  depends      TRuam* 

mainly  upon  the  question,  whether  or  not  the  interest  taken        

by  the  children  of  the  brother  and  sisters  is  an  interest  which 
requires  them  to  be  living  at  the  period  of  the  division  of  the 
fond.  The  limitation  over  is  to  the  brother  and  sisters  who  may 
be  then  living,  or  their  issue — issue  there  meaning  evidently 
cb'ldren,  in  the  same  manner  as  in  Richard  Merriehss  case. 

Upon  that  question  there  has  been  a  great  deal  of  discussion 

from  time  to  time,  and  the  authorities,  at  present,  are  in  such  a 

situation  that  I  feel  myself  justified  in  holding  that  there  is 

no  necessity  for  the  issue  of  decease!  children,  in  circumstances 

like  these,  to  survive  the  period  of  distribution,  although  the 

deceased  parent  may  have  been  required  to  survive  that  period. 

There  is  now  so  considerable  an  amount  of  authority,  I  may  say 

of  the  Appeal  Court  as  well  as  of  the  Courts  below,  that  I  shall 

adhere   to  that  decision.     The  only  difficulty  that  has  at  all 

pressed  upon  my  mind  is — ^not  this  question  of  whether  there  is,  or 

is  not,  this  vested  interest,  but  the  question  as  to  the  state  of  the  law 

with  reference  to  those  children  of  Mrs.  Buekton  who  died  in  her 

lifetime,  and,  therefore,  of  course,  died  before  the  period  of  division 

also. 

Now,  I  apprehend,  with  regard  to  the  original  point,  the 
principle  upon  which  the  Court  proceeds  is  to  vest  the  estate  as 
early  as  possible.  That  is  the  principle  upon  which  I  find  the 
decisions  which  precede  some  of  my  own  upon  the  same  subject 
have  been  groxmded.  The  anxiety  of  this  Court,  at  all  times,  has 
been  to  take  care  that  the  estate  shall  vest  at  as  early  a  period  as 
possible ;  and,  therefore,  the  Court  has  said,  when  it  finds  certain 
life  estates  interposed,  that  those  life  estates  are  not  to  postpone 
the  vesting  of  interests  under  the  limitations  in  favour  of  the 
persons  who  will  take  subject  to  those  life  interests. 

In  this  particular  case  it  would  be  most  unfortunate  if  one  were 
obliged  to  hold  otherwise,  because  there  is  this  peculiarity  in  the 
case :  The  will  is  very  inartificially  constructed ;  the  clear  object 
being  not  to  postpone  the  vesting  to  the  life  interest  of  the 
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V.-C.  W.     possible  husband,  or  possible  wife,  but  simply  to  postpone  the 

1866        possession  of  those  interested  in  remainder  to  the  interest  of  the 

In  re       possible  husband  or  wife.    That  is  the  particular  object  of  iW 

TRcm      ^^'  inasmuch  as  the  contingency  upon  which  all  is  made  to 

depend  has  nothing  to  do  with  the  death  of  the  possible  wife  or 

possible  husband,  the  real  contingency  is,  whether  Louim  should 
die  mthout  leaving  children.  That  is  the  turning-point  which 
the  testator  had  in  view.  Nevertheless,  the  testator  has  so  ex- 
'  pressed  it  as  to  make  it  extremely  difficult  to  get  over  the  words, 
because  he  has  said  that  the  fund  shall  only  be  paid  and  trans- 
ferred to  the  son  and  daughters  who  shall  be  then  living,  or  to  the 
children  of  such  of  them  as  shall  be  then  dead,  "  then  "  bmg  the 
death  of  the  survivor  of  both  the  husband  and  wife ;  and  if  I  were 
obliged  to  hold  that  the  necessity  of  surviving  the  possible 
husband  and  the  possible  wife  applied  to  the  issue  as  well  as 
to  the  parents,  there  would  have  been  extreme  difficulty  in  getting 
over  this  unfortunate  mode  of  limitation. 

However,  adhering,  as  I  do,  to  the  opinion  I  before  expressed  of 
there  not  being  a  necessity  to  survive  the  tenant  for  life,  as  applied 
to  the  gift  to  the  children,  I  have  carefully  looked  at  the  case 
which  was  before  Vice-Chancellor  Kinderdeif  of  LanphierY.  Buck 
in  which  he  appears  to  have  analysed  most  accurately,  distinctly, 
and  clearly,  the  different  positions  in  which  the  case  might  be  put, 
with  reference  to  the  case  of  an  absolute  original  gift  to  children 
and  their  issue,  and  a  substitutionary  gift  to  the  children  or 
their  issue. 

In  the  case  to  which  Mr.  Giffard  referred  me  of  Crause  v.  Coo^r, 
I  intimated  an*  opinion,  although  it  was  not  necessary  to  the 
decision,  that  a  difference  might  exist  where  the  limitation  orer 
was  substitutionary ;  and  that  there  was  strong  ground  for  holding 
that  the  same  species  of  limitation  which  applied  to  the  parent 
should  apply  also  to  the  children,  namely,  that  the  child  should 
fulfil  the  condition  which  the  parent  was  to  fulfil,  of  surviving  the 
period  of  distribution.  But  I  am  quite  satisfied,  after  considering 
Vice-Chancellor  Kinderdeys  very  lucid  judgment  on  the  subject, 
that  I  was  in  error  in  throwing  out  that  doubt.  I  think  there  is 
substantially  no  difference  whatever  between  the  expressions  "or" 
and  "and,"  as  regards  that  point,  namely,  whether  or  not  the 
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chfldren  should  be  obliged  to  satisfy  the  superadded  condition  of     V.-O.  W. 
doing  that  which  the  parent  was  to  do,  namely,  survive  the  tenant       186G 
for  lifa    Whether  the  limitation  be  prefaced  by  "or"  or  by       j»„ 
"and,"  I  think  we  must  look  to  the  class  as  being  a  class  upon    ^'j^^ 

which  there  is  not  imposed  the  condition  which  is  imposed  in        

the  alternative  case  of  the  parent. 

The  form  of  expression  amounts  only  to  this.    Tliere  is  a  certain 
period,  the  testator  says,  at  which  his  property  is  to  be  divided : 
at  that  period  let  it  be  given  to  the  parents  if  they  be  living,  that 
is  one  class,  or  let  it  be  given  to  all  their  children,  that  is  another 
class.    He  does  not  say  as  to  the  children,  if  they  be  living,  and  I 
think  there  are  reasons  for  that  distinction.    It  is  not  so  irra- 
tional as  has  been  supposed.    I  took  occasion  to  make  the  same 
observation  in  the  case  of  Re  Wildnian's  Tfuds^  and  I  am  justified  in 
saying  my  observation  was  not  unreasonable,  because  Lord  Justice 
Turner,  in  the  case  of  Re  PdPs  TrusUy  spoke  of  it  with  approbation. 
The  reason  is,  that  the  testator  had  not  the  intention  of  depriving 
the  children  of  the  property  on  account  of  their  not  surviving  the 
tenant  for  life,  although  their  parent  would  not  take  if  he  or  she 
did  not  survive  the  tenant  for  life.    As  regards  the  parent,  the 
testator  feels  that  if  the  parent  lives  to  take  the  property,  the 
children,  through  the  parent,  will  have  the  benefit  of  it.    If  he. 
dies,  the  testator  wishes  the  children  to  have  the  direct  benefit  of 
the  property ;  and  supposing  these  children  (as  is  often  the  case 
under  these  limitations)  to  attain  an  age  when  they  marry,  and  are 
launched  in  life,  the  testator  has  not  expressed  any  opinion  adverse 
to  their  having  the  benefit  of  that  property  (taking  it  by  way  of 
vested  interest  or  remainder)  which  they  would   have  derived 
directly  through  their  parent,  if  their  parent  had  lived  to  take  it. 
But  there   is  another  effect  of  this  substitution  which  Vice- 
Chancellor  Kinderd&y  refers  to,  and  which  applies  to  the  case 
before  me ;  and  entirely  concurring  as  I  do  in  his  view  of  the  case, 
I  cannot  do  better  than  use  his  words.    I  refer  to  the  position  of 
those  children  who  died  in  the  lifetime  of  the  parent  as  distinguished 
from  those  who  died  aftenvards,  in  the  lifetime  of  the  tenant  for 
life.    What  the  Vice-Chancellor  says  in  his  judgment  (1)  is  this : 
"  Then  let  us  see  how  it  will  apply  to  the  case,  not  of  an  original 
(1)  34  L.  J.  (Ch.)  657. 
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V.-C.  W.      gift  to  issue,  but  of  a  gift  by  way  of  substitution.    Here  I  see  that 
1866        which  prevents  the  application  of  those  principles ;  it  is  a  case  in 
In  re       which,  it  uot  being  an  original  gift  to  the  children  of  the  nephews 
Traro!*    ^"^^  nieces,  which  is  the  case  before  me,  but  first  of  all  to  the 
— *       nephew  or  niece  absolutely,  and  then,  in  case  the  nephew  or  niece, 
dies  in  the  lifetime  of  the  tenant  for  life,  substituting  the  issae  for 
that  nephew  or  niece ;  there,  until  the  death  of  the  nephew  or  niece, 
no  substitution  takes  place,  or  can  take  place.    The  substitution 
takes  place  at  the  death  of  the  nephew  or  niece.    And  then  I  see 
very  good  ground  for  saying  there,  by  reason  of  its  being  substi- 
tution, you  will  not  substitute  dead  people  for  the  nephew  or  niece, 
who  has  been  living  up  to  that  time  and  has  then  just  died ;  &n<l 
I  conceive  that  the  true  rule  upon  principle  that  ought  to  be 
applied  is  this,  that  if  the  gift  be  an  original  gift  to  issue,  they 
need  not  survive  the  parent ;  but  if  it  be  a  gift  by  substitution, 
then  they  must  survive  the  parent  in  order  to  be  substituted  for 
the  parent." 

I  must  say,  if  I  may  be  permitted  to  say  so,  that  strikes  me  as 
very  sound  sense,  and  as  a  very  lucid  interpretation  of  the  principle 
upon  which  the  Court  ought  to  proceed.  I  hold  in  this  case 
that  the  limitation  is  not  void  in  respect  of  perpetuity.  I  hold 
•that  all  the  children  who  survived  their  parents  participate  in 
this  fund,  and  that  those  who  did  not  survive  their  parents  do 
not  participate  in  the  fund.  Therefore,  the  declaration  will  be  as 
asked  in  the  prayer. 

Solicitors  for  the  Petitioners :  Messrs.  Olivenon  <&  Co. 
Solicitors  for  the  Eespondents:  Mr.  E.  JT.  Barlee;  Mi.  8.  W. 
Johnson;  Messrs.  HiU  &  Son. 
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JV&.24. 


In  re  TARSEY'S  TRUST.  V.-a  V. 

Bequest  by  will  of  the  residue  of  testator's  personal  estate  to  testator's 
nieoe  (then  a  widow),  **  for  her  own  sole  use  and  benefit  absolutely,"  following 
a  bequest  of  a  pecuniary  legacy  to  trustees,  upon  trust  to  invest  the  same 
and  pay  the  dividends  to  the  same  person  during  her  life,  "  for  her  own  solo 
and  separate  use  and  benefit,  free  from  the  control  of  any  husband  whom  she 
may  marry,  and  so  that  her  receipt  alone  may  be  a  sufficient  discharge" : — 

EM^  that  the  circumstances  of  the  testator  having  in  contemplation  the 
marriage  of  his  niece,  and  having  interposed  trustees  in  the  former  gift 
to  her  separate  use,  distinguishod  the  case  from  that  of  Gilbert  v.  Lewis  (1); 
and  that  there  was  a  good  gift  of  the  residue  to  the  seixirate  use  of  the  wife. 

The  word  ''sole"  is  an  operative  word,  and  must  bo  held  to  mean 
''separate,"  miless  it  appears  from  the  will  that  the  testator  meant  it  to 
apply  to  something  other  than  the  marital  right  of  the  husband. 

Thomas  TABSEZ  who  died  on  the  15th  of  July,  1864,  by  his 
will  dated  the  19th  of  November,  1847,  bequeathed  his  personal 
estate  to  three  trustees,  their  executors,  administrators,  and  as- 
signs, upon  trusts  for  sale  and  conyersion,  as  soon  as  conveniently 
might  be  after  his  decease,  and  to  stand  possessed  of  the  invest- 
ments, upon  trust,  amongst  other  things,  to  invest  a  sum  of  £2000 
sterling  in  the  name  or  names  of  his  trustees  or  trustee,  or  the 
survivor  of  them,  his  executors  or  administrators,  and  in  the 
name  of  his  niece,  the  Petitioner,  Anne  Curzan^  iiidow,  in  the 
purchase  of  stock  in  some  or  one  of  the  public  funds,  or  upon 
other  Government  or  real  securities,  at  interest,  of  and  in  England, 
with  power  to  vary  the  same,  and  to  stand  possessed  of  the  invest- 
ments and   income,  upon  trust  to  permit  his  said  niece  Anne 
Curzon  to  receive  the  dividends  and  annual  income  thereof  during 
her  natural  life,  *'  for  her  own  sole  and  separate  use  and  benefit, 
and  free  from  the  control  of  any  husband  or  husbands  which  she 
may  from  time  to  time  intermarry,  and  so  that  her  receipt  alone 
may  be  a  sufficient  discharge  for  the  same ;"  and  after  her  decease 
he  gave  and  bequeathed  the  said  stock,  funds,  and  securities  in 
manner  therein  mentioned. 

(1)  1  D.  J.  &  a  38. 
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V.-C.  W,         Testator  further  gave,  devised,  and  bequeathed  the  residue  of  his 
1866       personal  estate  unto  his  niece,  the  said  Anne  Owtzonj  "  for  her 
In  re       own  sole  use  and  benefit  absolutely." 
^i^^^         He  also  empowered  Anne  Curzon,  during  her  life,  to  appoint 

new  trustees. 

In  June,  1856,  Anne  Curzon  married  Thamcis  MaMimdffeyheT 
present  husband.  No  settlement  was  executed  on  the  occasioii  of 
this  marriage. 

By  a  deed  dated  the  24th  of  November,  1864,  Thomas  Mansr 
hridffe  made  an  assignment  of  all  his  real  and  personal  estate  to 
trustees  for  the  benefit  of  his  creditors. 

This  Petition  was  presented  by  Mrs.  ManAridge  by  her  next 
friend,  praying  for  a  declaration,  that  she  was  entitled  to  the  resi- 
duary personal  estate  for  her  separate  use,  and  that  the  residue, 
after  taxation  and  payment  of  costs,  might  be  paid  to  her,  or  that 
after  such  taxation  and  payment  a  proper  settlement  of  the  fund 
might  be  made  upon  her. 

The  respondents  to  the  Petition  were  the  trustees  of  the  trust 
deed,  the  trustees  of  the  will,  and  Thomas  Mansbridge. 

Mr.  JP.  C  J.  Millar,  for  the  Petitioner : — 

No  doubt  would  have  been  entertained  that  the  words  "  for  her 
own  sole  use  and  benefit  absolutely  "  are  sufficient  to  raise  a  sepa- 
rate use,  but  for  the  dictum  of  Lord  Westhury,  in  GQbert  v.  Leicis  (1), 
where  the  question  was  not  raised  in  the  cause,  but  was  suggested 
by  the  Lord  Chancellor  himself  in  the  course  of  the  argument  on 
the  appeal.  But  this  case  is  distinguishable,  for,  in  Gilbert  v. 
Lewis,  as  Lord  WesCbury  observes,  there  were  no  words  of  exclusive 
enjoyment  beyond  the  words  "  for  her  sole  use  and  benefit,"  and 
there  was  no  interposed  machinery  of  trustees.  Here  tliere  were 
to  be  found  a  clear  contemplation  by  the'  testator  of  his  m'ece's 
marriage,  a  former  gift  of  a  legacy  expressly  to  the  separate  use, 
and  in  that  former  gift,  the  interposition  of  trustees. 

In  Adamson  v.  Armitage  (2),  the  gift  was  to  a  single  woman 
"for  her  sole  use  and  benefit."  This  was  held  to  vest  the  estate 
in  the  legatee,  to  the  exclusion  of  the  husband's  right.    In 

(1)  1  D.  J.  &  S.  38.  (2)  19  Ves.  416 ;  Coop.  G.  283. 
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T.  Lyne  (1),  the  bequest  was  for  "the  sole  use  and  benefit  "  of  the  •  V.-O.  W, 
testator's  widow,  and  the  result  was  the  same.  1866 

In  Ex  parte  Bay  (2),  Sir  T.  Plvmer  says :   "  Taking  the  words        in  re 
*8ole  use*  by  themselves,  they  must  have  the  same  meaning  as       x^w.* 

*  separate  use ;'  omitting  the  word  soUy  the  property  would  go  to        

the  husband ;  but  I  am  not  at  liberty  to  reject  that  word.  *  Sole ' 
means  solely  hers — for  her  sole  benefit.  It  is  an  emphatic  and 
operative  word." 

[They  also  cited  Inglefidd  v.  CogUan  (3) ;  Pricliard.  v.  Ames  (4) ; 
Davis  V.  Pratd  (5) ;  Lee  v.  Prieaux  (6).] 

Mr.  Speedy  for  the  trustees  of  the  creditors'  deed : — 

That  the  marital  right  is  not  excluded  by  these  words  is  shewn 
by  Gilbert  v.  Lewis,  which  is  the  latest  authority. 

But  independently  of  that  case,  in  Tyler  v.  Lake  (7),  Lord 
Chancellor  Brougham  says  that  the  husband  is  not  to  be  deprived 
of  his  legal  right,  unless  there  appears  a  clear  intention  that  he 
is  to  be  excluded. 

Ex  parte  Bay  was  a  case  of  a  settlement,  which  furnishes  no 
authority  for  the  construction  of  a  gift  by  will.  There  the  words 
were  for  the  "  own  sole  use,  benefit,  and  disposition  "  of  a  lady  who 
was  about  to  marry. 

In  Inghfidd  v.  CoghJan  the  gift  was  to  a  married  woman, 
"solely  and  entirely  for  her  own  use  and  benefit  during  her  life." 
Here  the  gift  is  to  a  single  woman.  [The  Vice-Chancellor  : — 
But  the  testator  contemplates  her  marriage.]  The  words  in 
Prichard  v.  Ames  were,  "  for  her  own  use,  and  at  her  own  disposal ;" 
and  that,  also,  was  a  gift  to  a  married  woman. 

The  case  of  Davis  v.  Prout  has  no  relation  to  the  present.  The 
gift  there  was  "  for  the  sole  and  absolute  use  "  of  a  female  infant. 
The  testator  died ;  the  infant  married  the  Plaintiff^,  and  a  settle- 
ment was  made.  Then  a  suit  having  been  instituted  by  the 
wife,  after  she  came  of  age,  against  the  trustees,  the  husband 
joined  as  co-Plaintiff.  The  Defendants  objected  to  the  misjoinder, 
because  they  said  the  estate  was  the  separate  estate  of  the  wife, 

(1)  1  Yon.  562.  (5)  7  Beav.  288. 

(2)  1  Madd.  190, 207.  (G)  3  Bro.  C.  C.  381. 

(3)  2  Coll.  247.  (7)  2  Russ.  &  My.  183,  188. 
(4)T.&R.  222. 


i 


564  EQUITY  GASES.  [L.  B. 

V.-C.W.  '  and  the  Court  allowed  the  objection.      That  is  not  a  distinct 

1866        authority. 

In  re  The  case  of  Lee  v.  Prieaux  is  very  different.    That  was  a  l^cy 

Tbcot.*  to  a  married  woman,  "her  receipt  to  be  a  sufficient  dischaige  to 
the  executors." 

Mr.  Ince  for  the  trustees  of  the  will. 

Sir  W-  Page  Wood,  V.C.  :— 

This  case  is  not  free  from  difficulty ;  a  great  portion  of  the 
doubt  arising  bom  the  reasons  which  are  stated  by  Lord  We^Hbury 
in  the  case  which  has  been  cited. 

It  struck  me  from  the  first  that  there  was  a  peculiarity  in  this 
case  arising  from  this :  that  in  a  former  part  of  the  will  there  is  a 
direction  that  the  sum  of  20007.  should  be  invested  in  the  names 
of  trustees  upon  trust  for  the  Petitioner  for  life,  for  her  own  sole 
and  separate  use.  But  after  that  legacy  comes  the  bequest  of  all  the 
residue  of  the  testator's  personal  estate  to  the  same  lady,  **  for  her 
own  sole  use  and  benefit  absolutely  ;**  and  in  that  state  of  things, 
the  circumstances  that  this  lady  was  unmarried  at  the  time  of 
the  bequest,  and  that  there  is  here  no  intervention  of  trustees  as 
in  the  former  gift,  certainly  render  it  a  matter  of  some  question 
how  far  the  word  "sole"  is  adequate  to  exclude  the  marital 
right. 

The  conclusion  which  was  arrived  at  in  the  case  of  GUberi  v. 
Lewis,  before  Lord  Wesibury,  would  of  course  tend  to  increase  that 
doubt,  although  it  was  extra-judicial,  and  not  necessary  to  the 
determination  of  the  case.  But  the  fact  of  the  lady  being  un- 
married, which  at  first  sight  would  appear  unfavourable  to  the  crea- 
tion of  the  separate  use,  turns  out  to  be  favourable  to  it,  as  rebutting 
the  difficulty  which  occurred  to  Lord  Wesibury,  because  here  the 
testator  evidently  contemplated  the  marriage  of  his  niece.  He 
therefore  contemplated  the  exclusion  of  the  marital  right. 

As  to  the  legacy  of  2000?.,  he  gives  it  to  trustees.  His  niece  is 
to  receive  the  dividend  for  her  life,  "  for  her  own  sole  and  separate 
use  and  benefit,  and  free  from  the  control  of  any  husband  or  hus- 
bands with  whom  she  may,  from  time  to  time,  intermarry;  and 
so  that  her  receipt  alone  may  be  a  sufficient  discharge  for  the 
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same;"  and  from  and  after  her  decease  the  testator  gives  the     Y.-G.W. 
fimd  to  certain  other  persons  whom  he  names.    Then,  as  to  the        1866 
residue,  the  testator  devises  and  bequeaths  all  the  residue  of  his       j]^ 
personal  estate,  subject  to  the  pajrment  of  his  debts,  at  once  and     ^^JJ  * 

absolutely  to  the  same  niece,  in  these  words, — "for  her  own  sole       

use  and  benefit  absolutely."  The  testator  uses  this  word  "  abso- 
lutely" to  distinguish  the  whole  interest,  as  contrasted  with  the 
life  interest  which  he  had  given  previously.  As  regards  the  latter 
gift,  he  has  not  made  any  one  partaker  with  his  niece  by  disposing 
of  the  life  interest  to  another,  but  he  gives  her  the  residue  abso- 
lutely, expressing  a  distinction  in  this  .instance  besides,  that  it  was 
to  be  "  for  her  own  sole  use  and  benefit." 

In  the  case  of  Massey  v.  Parker  (1)  the  question  arose  upon  the 
use  of  the  word  "  sole,"  and  Lord  Coiienham  (then  Sir  0.  Pepys^ 
M.R)  commenting  upon  the  use  of  that  word,  finds  that  where  it 
occurs,  it  does  not  necessarily  exclude  the  husband's  right.  After 
stating  thQ  case.  Lord  CoHenham  says : — ' 

"The  eases  require  very  distinct  and  unequivocal  expressions  to 
create  a  separate  interest  in  the  wife.     In  Tyler  v.  Lake  (2),  the 
Lord  Chancellor  says  that  the  husband  is  not  to  be  excluded 
except  by  words  which  leave  no  doubt  of  the  intention ;  and  of  the 
principle,  that  case  of  Tyler  v.  Lake,  which  is  also  reported  before 
the  Vice-Chancellor  (3),  and  the  case  of  Stanton  v.  HaJl(i)y  afford 
strong  illustration.    In  neither  of  these  cases  did  the  claim  of  the 
wife  prevail ;  although  in  Stanton  v.  HaU  the  whole  machinery  of 
the  instrument  proved  that  such  must  have  been  the  intention, 
but  the  required  words  of  exclusion  were  wanting ;  and  in  Tyler  v. 
Lake,  the  trustees  were  directed  to  pay  the  shares  of  the  trust 
fund  into  the  proper  hands  of  the  married  women,  to  and  for  their 
own  use  and  benefit ;  and  if  they  should  be  dead,  to  pay  the  same 
to  their  husbands.    Such  being  the  rule,  is  there  in  this  case  no 
doubt  of  the  intention  to  exclude  the  husband  ?    The  true  con- 
struction is  quite  the  other  way.     There  is  no  mention  of  the 
husband,  nor  any  direct  allusion  to  marriage.    There  is,  indeed, 
a  gift  to  the  children  of  her  grandchildren,  but  there  is  nothing 
to  shew  that  the  testatrix  had  present  to   her  mind  the  right 

(1)  2  My.  &  K.  174,  181.  (3)  4  Sim.  144. 

(2)  2  Hubs.  &  My.  183.  (4)  2  Ruas.  &  My.  176. 
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V.-O. W.  which  future  husbands  of  her  grandchildren  would  obtain intheii 
1866  property.  It  is  immaterial  to  consider  what  effect  the  words 
In  re       might  have  had  if  used  with  reference  to  future  husbands  of  her 

IWr.*     grandchildren,  because  I  am  of  opinion  that  they  are  in  this  case 

used  with  reference,  not  to  any  control  of  such  future  husbands 

of  the  grandchildren,  but  to  the  possible  control  of  their  mother." 

As  regards  that  case  of  HarUey  v.  Hurle  (1),  which  was  OYerruled 
in  Tyler  r.  LaJce,  it  may  be  observed  that  even  in  that  case 
there  was  a  pretty  strong  indication  of  the  intention  of  the  tesr 
tator. 

And  where  no  meaning  can  be  given  to  the  word  "  sole,"  except 
that  the  estate  shall  be  held  separately  from  the  husband,  I  thiuk 
that,  following  the  case  of  Inglefidd  v.  Coghlan  (2),  I  ought  not  to 
depart  from  that  rule  of  construction,  unless  I  find,  as  in  Maasey  v. 
Parker^  that  the  word  sole  was  plainly  used  by  the  testator  with  a 
different  meaning. 

I  have  not  here,  as  in  the  case  before  Lord  WesHburff,  merely  a 
gift  to  an  unmarried  woman  without  any  intervention  of  trustees, 
but  I  have  a  gift  to  a  person  the  marriage  of  whom  the  testator 
contemplates,  as  is  shewn  by  the  interposition  of  the  machinery  of 
trustees  in  the  former  gift. 

I  think,  therefore,  I  cannot  treat  the  word  ^sole,"  when  it  is 
applied  to  the  contemplated  case  of  the  marriage  of  a  single 
woman,  as  connected  with  anything  else  than  her  marriage. 

The  Petitioner,  therefore,  must  have  the  money  paid  to  her  in 
the  terms  of  the  prayer ;  the  costs  of  the  Petitioner  and  Eespoii- 
dents,  and  the  costs,  charges,  and  expenses  of  the  trustee8,*to  come 
out  of  the  fund  in  C!ourt 

Solicitor  for  the  Petitioner :  Mr.  W.  B.  Buchanan. 
Solicitors  for  the  Bespondents :  Me4ssrs.  Wild  &  Barber;  Messrs. 
BuseeU  &  Davis, 

(1)  5  Ves.  545.  (2)  2  Coll.  247. 
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HOMTRAY  V.  FOTHERGILL.  V.-C.  8. 

1866 
Partnenhip^Specific  Petformanee — Pre-emption,  y^^.^^ 

Jan,  27.  29 ; 

Partnership  articles  provided  that  no  partner  should  sell  his  shares  except  as       Feb.  9. 
follows: — That  the  partner  desirous  of  selling  should  oflfer  the  shares  to  his  oo-         "^^ 
pfurtaers  collectively ;  if  they  should  decline,  then  to  the  partners  desirous  of  col- 
lectively purchasing ;  aud  if  none  such,  then  to  the  partners  individually ;  after 
which  he  might  sell  to  a  stranger. 

One  of  four  partners  offered  his  shares  to  the  other  three  collectively  (one  of 
whom  to  his  knowledge  would  not  purchase).  The  remaining  two  declared  their 
willingness  to  accept,  and  were  told  that  no  offer  was  made  to  them : — 

Beldf  that  the  offer  to  the  three  enured  for  the  henefit  of  the  two,  and  specific 
performance  decreed  accordingly. 

IHE  Plaintifia,  Messrs.  Homfray^  were  two  of  the  partners  in  the 
Tredeffar  Iran  Warksy  and  the  Defendants,  FothergiU  and  Forman, 
the  remaining  two  partners. 

The .  partnership  was  established  in  1800,  and  consisted  of 
twenty-four  shares,  of  which  ten  and  a  half  shares  were  now  held 
by  the  Defendant  Forman^  five  and  a  half  by  the  Defendant 
FotherffUl,  four  by  the  Plaintiff  8.  Homfray,  and  the  remaining 
four  sharefif  by  the  Plaintiff  W.  Homfray,  as  trustee  for  himself 
and  his  brothers. 

The  partnership  deed,  which  was  executed  in  1816,  and  now 
regulated  the  rights  of  the  present  partners  so  far  as  was  material 
to  the  present  question,  provided  as  folio jvs: — 

That  no  partner  should  sell  one  or  more  share  or  shares  in  the 
company  but  under  the  regulations  and  restrictions  next  therein- 
after mentioned,  viz.,  that  whenever  any  partner  should  be 
desirous  of  selling  one  or  more  share  or  shares  held  by  him  or  her 
in  the  said  concern  he  or  she  should  leave  at  the  place  of  abode 
of  the  other  partners  notice  in  writing  of  such  his  or  her  intention 
at  least  two  calendar  months  before  the  then  next  ensuing  annual 
meetings  and  should  at  such  annual  meeting  next  after  such  notice 
offer  such  share  or  shares  as  she  or  he  might  be  desirous  of  selling 
to  the  other  partners  collectively,  to  be  held,  if  purchased,  in  the 
same  proportion  as  the  said  partners  were  for  the  time  being 
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V.-G.  S.      entitled  to  the  said  joint  capital ;  and  if  all  the  said  partners  shoald 

1866       collectively  decline  to  purchase,  then  he  or  she  so  desirous  of 

HoHFBAT     selling  should  offer  such  share  or  shares  to  be  sold  to  the  said 

FarHBRGiLL.  partners  desirous  of  collectively  purchasing,  if  any,  rand  if  no  two 

partners  should  be  desirous  to  purchase  jointly,  then  the  partner 

or  partners  desirous  to  sell  should  offer  such  share  or  shares  so  to 
be  disposed  of  to  any  individual  partner  as  he  or  she  might  think 
proper;  and  if  the  said  partners  should  individually  decline  to  pur- 
chase, the  partner  desirous  of  selling  sliould  then,  and  not  before, 
be  at  liberty  to-sell  his  or  her  share  or  shares,  so  to  be  sold,  to  any 
person  or  persons  not  a  partner  or  partners  in  the  said  ooncem, 
provided  he  or  she  sold  the  same  fairly  and  bondjide  for  £500  per 
share  at  the  least  more  than  the  price  at  which  he  or  she  offered 
the  same  to  his  or  her  partners  collectively  and  individually,  bnt 
not  otherwise,  without  the  consent  of  all  the  other  partners  in 
writing. 

In  1864,  certain  negotiations  having  been  opened  by  the  Defen- 
dants for  the  sale  of  these  shares  to  strangers,  it  was  agreed  by  all 
the  partners  to  vary  the  provisions  of  the  deed  as  follows : — 

**That  as  the  articles  of  partnership  require  a  notice  to  be 
given  upon  the  sale  of  any  shares  in  the  concern,  it  is  agreed  by 
the  respective  partners  to  waive  the  notices,  and,  if  it  is  necessary, 
to  sign  any  legal  paper  confirming  their  assent  when  required." 

Negotiations  were  shortly  afterwards  opened  between  the  Plain- 
tiffs and  Defendants  for  the  purchase  of  Defendants'  shares,  bat 
they  went  off  chiefly  because  the  parties  could  not  agree  upon  a 
stipulation  as  to  the  use  of  a  railway  called  the  Sirhowy  railway,  in 
which  the  partners  had  a  large  interest.  The  Plaintiffs'  solicitor 
then  verbally  informed  the  Defendants  that  the  resolution  as  to  the 
waiver  of  notices  was  no  longer  binding.  On  the  20th  of  March, 
1865,  the  Defendants  wrote  to  the  Plaintiffs  offering  to  sell  their 
shares  at  £16,375  per  share,  provided  the  railway  should  be  used. 
The  letter  also  stated  that,  as  the  articles  of  partnership,  as  modified, 
no  longer  required  notice,- the  Defendants  requested  a  definite 
answer  within  a  fortnight.     The  letter  concluded  as  follows : — 

"If  we  hear  nothing  from  you  to  the  contrary  \*ithin  that 
period,  we  shall  assume  that  you  decline  the  offer,  and  shall  con- 
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sider  ourselres  at  liberty  to  sell  our  shares  to  any  other  party      V.-O.  a 
without  farther  notice.  1866 

"  We  are  yours,  Howuit 

"W.  H.  FORMAN.  _      t^. 

"EowD.  Fothergill/* 

In  reply  to  this  letter,  the  Plaintiffs  wrote  to  Messrs.  Forman 
and  FdherffiS  stating  that  they  considered  the  offer  not  an  offer 
according  to  the  deed,  that  no  sale  could  be  made,  subject  to  such 
stipulations,  and  declined  the  offer ;  but  they  offered  (without  pre- 
juflice)  to  purchase  FdhergHTs  five  and  a  half  shares  without  the 
condition  to  use  the  railway  at  £16,375  per  share,  and  if  that  offer 
were  accepted,  to  allow  FormarCs  ten  and  a  half  shares  to  be  sold 
to  strangers  without  previous  offer  to  the  partners,  so  that  the  sale 
was  completed  within  six  months.  They  intimated  that  if  any 
Bale  to  strangers  should  be  attempted,  either  with  or  without  the 
condition,  they  would  take  proceedings  to  prevent  it. 

One  of  the  usual  half-yearly  meetings  of  the  partners  at  the 
works  was  summoned  for  the  17th  of  May,  1865,  and  on  the  12th 
of  May  the  Plaintiffii  received  from  Forman  the  following  letter : — 

«  Lo»(?on,  11th  May,  1865. 
"  Rowland  FothergiU,  Esq., 

^^  Samuel  Homfrayj  Esq., 

"Eev.  Watkin  Homfray. 

"Dear  Sirs, — ^I  beg  to  inform  you  that  I  am  desirous  of  selling 
the  ten  and  a  half  shares  at  present  held  by  me  in  the  Tredegar 
Iron  Company^  and  that  it  is  my  intention  to  offer  them  at  our 
next  meeting  at  the  works,  on  the  17th  instant,  to  you  as  my 
partners  in  the  concern,  in  accordance  with  the  articles  of  partner- 
ship, at  the  price  of  £16,375  per  share. 

'*  I  beg  to  add  that  I  give  you  this  intimation  of  my  desire  and 

intention  with  reference  to  my  shares  that  my  offer  to  sell  them 

may  not  take  any  of  you  by  surprise,  but  without  prejxidice  to  the 

resolution  and  agreement  passed. and  entered  into  between  us  in 

March,  1864,  and  without  acknowledging  that  I  am  under  any 

obligation  to  give  you  any  notice  or  intimation  of  my  desire  or 

intention  to  sell. 

"  Tours  truly, 

«W.  H.  Forman. 

Tot-.  I.  2  P  2 
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V.-O.  a         X  duplicate  of  this  letter  was  sent  by  Farman  to  RlherffiU,  and 

1866       on  the  13th  of  May  FothergiU  sent  the  following  letter  to  the 

HoMTRAY    Plaintiffs : — 

ForH^onx.  "  ^ensd  CasOe,  12th  May,  1865. 

"  Dear  Sirs, — ^Although  after  the  resolution  of  the  2nd  of  March, 

1864,  no  previous  notice  is  necessary,  I  beg,  out  of  courtesy  to 

you,  but  without  prejudice  to  that  resolution,  to  give  you  notice 

that  it  is  my  intention  to  offer  you,  as  my  partners  in  the  Tred^ast 

Iron  WorkSy  according  to  the  terms  of  our  articles  of  partnership, 

the  five  and  a  half  shares  which  I  hold  therein,  and  which  I  am 

desirous  of  selling  at  our  next  meeting  to  be  held  at  the  works  on 

the  17th  instant.    I  propose  to  oflfer  them  at  the  rate  of  £16,375 

per  share. 

"  I  am,  &c., 

"EOWD.   FOTHERGILL.'' 

A  duplicate  of  this  letter  was  sent  by  FothergiU  to  Forrnan. 

On  the  17th  of  May,  1865,  a  meeting  of  the  partners  was 
held  at  the  works,  and  after  the  conclusion  of  the  business  Fcrmom 
offered  hia  ten  and  a  half  shares  in  the  works  to  the  partners, 
FothergiU  and  the  Plaintiffs,  on  the  terms  contained  in  the  letter  of 
the  12th  of  May,  1865.  The  Plaintiffs  expressed  their  willingness 
to  purchase  them,  but  FothergiU  declined  to  purchase  them  col- 
lectively with  the  Plaintiffs.  The  Plaintiffs  then  said  they  were 
willing  to  purchase  the  shares  jointly,  to  which  Forman  repUed, 
"  I  make  no  offer  to  you." 

A  meeting  took  place  on  the  7th  of  June  between  the  Plaintiffs 
and  Defendants,  at  which  a  proposal  was  considered  for  the  admis- 
sion of  a  Mr.  PUditch  into  the  partnership  by  purchase  of  the 
Defendants'  shares,  or  some  of  them.  The  negotiations  failed, 
because,  as  the  Plaintiffs  alleged,  the  Defendants  insisted  on  the 
condition  that  the  Sirhowy  railway  should  be  used.  Some 
further  negotiation  stook  place,  but  ultimately  the  Plaintifis  filed 
this  bill  alleging  that  FothergiU  at  the  last-mentioned  meeting 
went  on  to  threaten  that  the  Defendants  would  sell  their  shares  to 
other  parties  without  offering  them  to  the  Plaintiffs ;  and  that  the 
Defendants  had  actually  entered  into  a  negotiation  with  PUdUchy 
or  some  other  persons,  to  sell  their  shares,  and  "  all  through  the 
said  transaction  had  been,  and  now  were,  acting  in  concert,  and 
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combining  together  with  a    view   to   evade   the   provision   in      V.-O.S. 
the  deed  of  co-partnership  as  to  the  sale  of  shares  by  partners        1866 
to  the  other  partners  in   preference  to  persons  not  partners,     Homfrjly 
and  contrary  to  the  deed  to  sell  these  shares  to  strangers  without  FoTHKRonx. 

giving  the  Plaintiffs  the  option  of  purchasing,  which  they  were        

willing  to  do,  and  also  to  bind  the  company  to  u^e  the  Sirhowy 
railway." 

The  bill  prayed,  1.  That  FothergiU  might  be  restrained  from 

selling  his  shares  to  any  persons  until  he  should  have  offered  them 

to  the  Plaintiffs,  under  the  partnership  articles,  and  they  had 

declined  to  purchase  them ;  and  that  Forman  might  be  restrained 

&om  selling  his  shares  to  any  persons  other  than  the  Plaintiffs. 

2.  That  it  might  be  declared  that  the  Plaintiffs  were  on  the  17th 

of  May,   1865,  entitled  to  exercise  the  option  of   purchasing 

Forman's  ten  and  a  half  shares  at  £16,375  per  share ;  and,  3.  That 

if  necessary,  the  true  construction  of  the  deed  might  be  declared, 

and  that  it  might  be  declared  that  the  provisions  respecting  the 

sale  of  their  shares  by  partners  to  their  co-partners  had  not  been 

varied. 

Both  Defendants  by  their  answer  denied  that  any  intention 
existed,  or  had  been  expressed,  of  violating  the  provisions  of  the 
partnership  deed,  and  alleged  that  the  reason  why  Forman  de- 
clined to  offer  his  shares  to  the  Plaintiffs  was,  that  the  Plaintiffs 
had  not  the  means  of  effecting  the  purchase. 

There  was  a  great  deal  of  evidence,  but  there  was  not  much 
conflict  as  to  the  fjEtcts. 

The  AUamey-Oenerdl  (Sir  B.  Palmer),  Mr.  Baaon,  Q.O.,  and 
Mr.  Darby,  for  the  Plaintiffs,  relied  on  the  construction  of  the 
deed  as  entitling  the  Plaintiffs  to  accept  the  offer  made  to  the 
three  partners  collectively,  and  refused  by  FothergiU.  They  also 
relied  on  the  evidence  which  they  contended  shewed  that  the 
two  Defendants  were  acting  in  concert  to  evade  the  provisions 
of  the  deed,  in  order  to  sell  their  shares  to  strangers,  so  as  to 
extort  terms  as  to  the  user  of  the  Sirhowy  railway.  They  con- 
tended farther  that  the  evidence  proved  that  the  Defendants  had 
been  attempting  to  sell  their  shares  in  violation  of  the  partner- 
ship articles.     They  were  stopped  by  the  Court. 

2  P2  2 
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V.-C.  &         Mr.  jRo»,  Q.C.,  Mr.  W.  CoUins,  Q.C.,  and  Mr.  BedweU,  for  the 

1866  Defendants  :— 
HoMTEAY  A.8  a  matter  of  fact,  neither  of  the  Defendants  eyer  contem- 
IVyrHEBoiLL.  plated  doing  anything  in  contravention  of  the  partnership  articles. 
No  injunction  therefore  is  required  or  will  be  granted  by  the 
Court.  The  bill  in  substance  seeks  an  injunction  against 
FothergiUy  and  specific  performance  of  an  alleged  agreement 
against  Forman. 

The  evidence  clearly  shews  that  no  intention  to  sell  to  strangers 
ever  existed  on  the  part  of  either  of  the  Defendants. 

The  case  for  specific  performance  depends  on  the  construction 
of  the  deed.  The  words  of  the  clause  are  these,  that  **  if  one 
partner  shall  be  desirous  of  selling,"  he  shall  offer  them,  &c., 
&Cy  but  it  was  admitted  by  the  Plaintiffs  themselves  that  Fornmn 
never  was  desirous  of  offering  his  shares  to  the  two  partners.  It 
was  dear,  therefore,  that  there  never  could  have  been  any  agree- 
ment, as  all  the  parties  never  had  a  consenting  mind. 

In  this  case,  the  strict  terms  of  the  notice  did  not  amount  to  an 
offer  to  the  Plaintiffis  consenting,  but  even  supposing  they  did,  if 
it  was  clear  that  one  of  the  parties  had  not  intended  to  enter  into 
any  agreement,  this  Court  would  not  interpose  to  decree  specific 
performance,  which  was  always  discretionary.  In  such  a  case  it 
would  leave  the  Plaintiffs  to  their  remedy  at  law.  But  in  fact 
there  was  no  agreement  at  all,  and  it  was  admitted  there  was 
none  in  writing. 

[The  Viob-Chanoellor  : — ^You  do  not  plead  the  statute.] 

Mr.  Relit: — ^That  is  immaterial  if  the  agreement  is  denied: 
Ridfftoay  v.  Wharton  (1). 

[The  Vice-Chancellor  : — That-  case  is  no  authority  on  the 
statute]. 

Mr.  Bolt : — ^The  Plaintiffs  are  bound  to  prove  an  agreement  in 
writing,  which  they  have  not  proved,  and  could  not  prove,  because 
no  such  document  exists.  They  are  obliged  to  rely  on  the  notice. 
On  the  whole  case  it  is  submitted  the  bill  must  be  dismissed  with 
costs. 

0)  3  D.  M.  &  G.  677 ;  see  S.  C.  6  EL  L.  C.  238. 
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Feb.  29.'  Sir  John  Stuabt,  V.C.  :—  v.-a  a 

This  suit  is  instituted  to  obtain  the  assistance  of  the  Court  to       ^^^ 
restrain  an  alleged  violation  of  an  important  dause  in  a  deed     Uomfbat 
of  partnership.      The  construction  of  this    clause,  as    applied  Fotbqoill. 
to  the  acts  and  conduct  of  the  parties,  is  very  di£ELcult,  and  the 
duty  of  the  Court  is  to  construe  it  with  a  proper  regard  to  the 
rights  and  benefits  which  it  gives  to  each  and  all  of  the  contract- 
ing parties. 

In  cases  of  private  partnership  composed  of  a  few  individuals, 
as  distinguished  from  joint-stock  companies,  clauses  relating  to  a 
partial  dissolution  by  a  sale  or  transfer  of  shares  are  of  vital 
importance.  The  introduction  of  any  stranger  to  whom  the 
caprice  of  one  partner  may  sell  and  transfer  his  share,  might  not 
only  produce  disagreeable  consequences  by  a  compulsory  associar 
tion  with  a  stranger,  but  might  disconcert  and  perhaps  destroy  a 
successful  business. 

To  the  retiring  partner,  who  wishes  to  sell  his  shares,  the  prin- 
cipal, if  not  the  only,  matter  of  importance  is  the  price  which  he 
is  to  obtain.  But  if,  by  contract,  the  continuing  partners  have  a 
right  of  pre-emption,  the  great  value  and  importance  of  that  right 
must  be  recognised,  and  this  Court  will  restrain  by  injunction  the 
violation  of  it,  and  will,  in  a  proper  case,  enforce  its  performance 
by  decree. 

For  the  Defendants,  the  question  in  this  case  has  been  argued 
as  if  the  jurisdiction  of  this  Court  to  enforce  the  performance  of 
such  a  clause  was  as  much  a  discretionary  jurisdiction  as  the  per- 
formance of  an  ordinary  contract  between  vendor  and  purchaser. 

That  cannot  be  a  correct  view,  because  the  rights  of  the  parties 
under  a  clause  of  pre-emption  in  partnership  articles  is  not,  gene- 
rally speaking,  the  subject  of  cognisance  in  a  Court  of  law.  This 
Court  cannot  say,  as  in  the  ordinary  contract  between  vendor  and 
purchaser,  that  it  will  leave  the  parties  to  their  legal  remedy. 

Nor  can  this  Court  say,  where  there  is  a  right  of  pre-emption, 
that  the  person  desirous  of  selling  may  choose  to  which  of  his 
partners  he  will  ofifer  to  sell,  and  that  he  may  choose  to  exclude 
some  from  the  offer  unless  on  the  true  construction  of  the  clause 
such  a  choice  is  clearly  given.    Exclusion  of  all  choice  to  the 
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T.-Q.  6.      vendor,  and  an  absolute  right  to  the  continuing  partners  is  the 
1866        great  object  of  such  a  clause.    As  soon  as  the  character  of  vendor 
HomAT    ^  assumed,  the  right  of  pre-emption  is  an  absolute  rights  ezdnding 
choice  by  the  vendor. 

How  far  there  may  be  a  right  to  retract  an  offer  before  accept* 
ance,  and  to  what  extent  the  loeus  pemtentim  may  be  permitted, 
must  depend  on  a  fair  consideration  of  the  terms  of  the  clauses 
and  the  conduct  of  the  parties. 

Where,  as  is  usual,  and  as  occurs  in  this  case,  a  pneliBunaiy 
notice  is  necessary,  and  a  day  is  fixed  when  the  oS&t  is  to  be 
accepted  or  rejected,  if  a  question  arise  whether  the  offer  might  be 
retracted  at  any  time  between  the  notice  and  the  day  fixed  &r 
acceptance  or  rejection,  although  on  the  first  impression  there 
might  seem  to  be  a  right  to  retract,  still  that  may  be  modified  by 
acts  fiedrly  done  by  the  continuing  partners  on  the  fiaith  of  and  in 
reliance  on  the  bona  fides  of  the  notice. 

In  the  present  case  no  difficulty  arises  on  the  question  of  notioa 
Both  Flaintiflb  and  Defendants  admit  the  sufficiency  of  the  notice. 
The  question  which  occurs  on  the  pleadings  as  to  the  waiver  of 
the  notice  seems  not  of  much  importance.  If  it  was  necessary  to 
decide  it,  there  would  be  difficulty  in  holding  that  there  was  a 
permanent  and  complete  waiver  of  that  notice  which  is  required 
by  the  deed.  As  to  the  offer,  the  clause  seems  compulsory  in  its 
terms.  On  an  offer  being  made,  first  to  aU  the  other  partneis 
collectively,  if  that  offer  be  declined  the  language  of  the  clause  is 
clear  and  positive  that  there  shall  be  an  offer  to  the  other  part^ 
ners  desirous  of  collectively  purchasing.  As  to  this  second  offer, 
the  laiiguage  might  have  been  such  as  to  leave  it  to  the  will  and 
discretion  of  the  vendor,  whether  he  should  go  on  to  make  any 
further  offer  than  the  first  offer.  There  might  have  been  the 
words  ^  may  if  he  shall  think  fit,"  or  other  words  giving  an  option, 
not  to  go  further  than  the  first  offer.  But  the  words  of  tibia  clause 
are  so  dear  as  to  exclude  any  such  option.  The  words  are,  ^  And 
if  all  the  said  partners  shall  collectively  decline  to  purdbase,  ihe» 
he  or  she  so  desirous  of  selling  shall  offer  such  share  or  shares  to 
be  sold  to  the  said  partners  demous  of  collectively  pwrchcaing  if 
nyr 

This  language  is  clear  and  peremptory.    After  the  first  offer  the 
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other  partners  desirous  of  purchasing  collectively  are  persons     V.-a6. 
whose  desire  to  purchase  is  protected  by  imperative  words  re-        isee 
quiring  that  the  shares  shall  be  offered  to  them.    If  this  right  is     HoMnuT 
conferred  upon  them  by  the  words  of  the  contract  the  Court  has 
no  warrant  for  refusing  to  enforce  it^  and  no  warrant  for  giving 
to  the  person  desirous  of  selling  an  option  or  a  power  to  retract 
the  rights  conferred  by  a  clause  which  he  has  advisedly  and  upon 
notice  brought  into  operation.    The  right  arises  and  comes  into 
active  operation  as  soon  as  the  notice  is  given.    There  is  a  great 
difference  between  a  clause  framed  so  as  to  make  the  second  offer 
compulsory  and  a  clause  which  should  give  to  the  person  desirous 
of  Belling  an  option  to  stop  after  the  first  offer.    The  notice  of  the 
offer  is  required  in  order  to  give  time  for  consideration  and  pre- 
paration.    So  large  a  sum  as  the  purchase-money  in  this  case 
probably  requires  efforts^  and  perhaps  expenses  and  collateral 
arrangements,  which,  when  once  made  for  the  acceptance  of  the 
offer,  might  render  the  exercise  at  the  last  moment  of  an  option  to' 
stop  at  the  first  offer  an  intolerable  hardship.    This  was  probably 
the  reason  for  the  clear. and  positive  language  of  the  clause,  that 
affcer  the  first  offer  to  sell  there  shall  then  be  an  offer  to  the  other 
partners  desirous  of  purchasing.    The  notice  is  in  fact  the  offer, 
and  the  day  named  for  the  formal  offer  is  only  named  for  the  pur- 
pose of  fixing  the  last  moment  for  acceptance.     Unless  then 
accepted  the  vendor's  right  of  selling  to  a  stranger  comes  into 
immediate  operation. 

The  conduct  of  the  Defendants  shews  the  importance  of  having 
had  the  clause  so  framed  as  to  give  the  Plaintiffs  the  right  to  have 
and  accept  the  next  offer. 

A  benefit  so  important  as  the  right  of  pre-emption  which  is 
secured  by  this  clause  is  not  to  be  taken  away  by  any  illusory 
proceeding,  or  by  evading  the  language  of  the  contract.  But  the 
struggle  of  the  Defendants  is  in  feet  to  evade  the  operation  of  the 
clause.  Before  the  notice  of  the  11th  of  May,  1865,  there  had 
been  on  four  occasions  negotiations  by  the  Defendants  for  the  sale 
of  their  shares.  When  the  offer  of  the  11th  of  May,  1865,  was  sent 
to  the  Plaintiffs,  it  was  a  matter  of  certainty  that  the  Defendant 
FotherfftU  did  not  intend  to  purchase,  and,  therefore,  that  the 
only  offer  which  the  Defendant  Ibrman  could  make  in  good  faith 
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^.G.  8.      was  an  offer  to  sell  to  the  PlaintiffB.    Accordingly,  the  notice  oon- 

1866       tains  no  limitation  or  reservation.    It  contains  no  intimation  oon- 

n^rLr    ^^^  it  to  all  the  other  partners  collectively,  to  the  exclusion  of 

V-         the  two  Plaintiffs  collectively.    It  was  well  known  that  Fo&ergiU 
Fotbxbgill.  "^  " 

would  not  purchase,  and  that  an  offer  which  included  him  must 

be  refused.  Nevertheless,  the  Defendant  Forman  might  have 
worded  his  notice  so  as  to  restrict  the  offer  to  the  others^  induding 
Father ffiB,  and  might  have  stated  that  there  was  no  offer  to  the 
Plaintiffs  collectively  unless  in  conjunction  with  FothergtS.  Bat 
the  notice  of  the  offer  not  being  so  expressed,  and  being  read  as 
an  offer  in  compliance  with  the  clause,  no  honest  interpretation 
can  be  put  upon  it  other  than  that  it  was  an  offer  to  the  Plaintiffs. 

Moreover,  the  language  of  the  notice  of  the  llihof  May,  1865, 
is  such  that,  unless  the  Plaintiffs  had  insisted  on  accepting,  and  if 
they  had  been  silent  at.  the  meeting,  the  Defendant  Farnum  would 
have  been  entitled  to  sell  to  a  stranger. 

According  to  the  Defendant's  construction,  the  notice  and  the 
meeting  were  for  a  purpose  illusory  and  absurd.  But  if  the  notice 
is  to  be  construed  according  to  the  imperative  language  of  the 
clause,  and  the  Plaintiffs,  believing  that  the  Defendants  were 
acting  in  good  faith,  came  to  the  meeting  to  accept  an  offer  which 
the  Defendants  had  given  them  notice  would  be  made,  and  at  the 
meeting  stated  their  acceptance  of  the  offer  which  the  Defioidants 
were  bound  to  make,  their  right  to  compel  the  Defendants  to  sell 
to  them  must  be  complete,  unless  the  Court  is  authorized  to  con- 
strue words  which  are  imperative  as  giving  an  option  which  it  is 
the  object  of  the  clause  to  exclude. 

Looking  at  the  answer  of  the  Defendants,  and  the  evidence, 
it  is  plain  that  they  have  two  objects  in  view :  one  is  to  sell  to  a 
stranger,  the  other  is  to  evade  the  I^laintiffs*  positive  right  of  pre- 
emption. The  meeting  of  the  17th  of  May,  1865,  at  which  they 
set  up  the  pretence  of  refusing  to  make  any  offer  to  the  Plaintiff 
was  immediately  followed  by  an  attempt  to  persuade  the  Pkintifik 
to  consent  to  a  sale  to  a  stranger.  According  to  the  Defendants' 
own  statement  of  their  case,  the  only  reason  for  refusing  to  the 
Plaintiffs  their  right  of  pre-emption  is  that  they  have  not 
money  to  complete  the  purchase.  But  as  this  is  a  matter 
easily  brought  to  the  test,  and  the  Defendants  refuse  to  bring 
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it  to  the  testy  it  bears  the  appearance  of  a  mere  pretext.     The     v.-a  & 
right  to  limit  a  time  for  payment  of  the  purchase-money  affords        ^®^ 
a  sufficient  protection.    To  refuse  to  give  to  the  Plaintiffs  that     Homtbay 
to  which  they  have  a  right,  on  the  pretext  that  they  are  not  Fothdioill. 
able  to  exercise  the  right,  and  at  the  same  time  to  refuse  to 
employ  the  obvious  means  of  putting  the  alleged  inability  to  the 
test,  is  an  injustice  which  this  Court  ought  not  to  permit. 

No  question  arises  as  to  the  price,  for  it  has  been  fixed  by  the 
Defendant  .Fbrman  himself.  It  seems  unnecessary  to  consider  the 
attempt  of  the  Defendants  to  embarrass  the  Plaintiffs  in  their 
right  to  the  specific  performance  of  the  contract  for  pre-emption 
by  the  repeated  proposal  to  impose  a  condition  as  to  the  use  of  the 
Sirhowy  railway. 

In  the  27th  and  85th  paragraphs  of  the  answer  the  account 
which  the  Defendants  give  of  their  conduct  and  motives  manifests 
a  settled  disposition  to  deprive  the  Plaintiffs  of  the  benefit  of  pre- 
emption. Therefore,  unless  the  clear  and  positive  words  of  the 
clause,  unqualified  as  they  are,  can  be  read  as  giving  'to  the 
Defendants  an  option  and  a  discretion  which  seems  to  have  been 
carefolly  and  intentionally  excluded,  the  Court  is  bound  to  protect 
and  enforce  by  its  decree  the  Plaintiffs'  right  of  preemption.  For 
this  purpose  there  must  be  a  declaration  that,  according  to  the 
true  construction  of  the  clause  of  pre-emption  in  the  pleadings 
mentioned,  and  having  regard  to  the  notice  of  the  Defendant 
Formany  of  the  11th  of  May,  1865,  and  the  proceedings 'at  the 
meeting  on  the  17th  of  May,  1865,  the  Plaintiffs  are  entitled  to  be 
considered  and  declared  the  purchasers  of  [the  shares  of  the 
Defendant  Forman  as  from  the  17th  of  May,  1865,  at  the  price  of 
£16,375  per  share,  and  decree  the  same  accordingly. 

Solicitors  for  the  Plaintiffs*:  Messrs.  Hooke  dt  Street. 
Solicitors  for  the  Defendants :  Messrs.  Oliversan,  Peachy y  it  Co. 
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v^.  &  DUDDELL  v.  SIMPSON 


1866 
Feb.  12. 


Specie  Performance-^Righi  to  rescind, 

A  clause  authoruBing  the  yendor  to  rescind  the  contract  for  sale  in  case  the 
purchaser  should  insist  on  any  requisition  which  the  Tender  should  \» 
unable  or  unwilling  to  comply  with : — 

Hdd,  not  to  justify  a  notice  to  rescind  where  the  purchaser,  after  finding 
that  the  vendor  was  unable  or  unwilling,  waived  the  requisition. 

xHIS  was  a  bill  for  specific  peifonnance. 

On  the  12th  of  July,  1864,  a  property  called  Bra^  RBo, 
ThxMe  Grove,  Brompton,  was  offered  for  sale  by  public  aacti<»i,  on 
behalf  of  the  Defendant^  and  knocked  down  to  the  Plaintiff  at  the 
som  of  £2700.  Another  property  called  Foley  YiUay  was  also 
purchased  by  the  Plaintiff  at  the  same  time  in  a  separate  lot,  as 
to  whi^  no  question  was  raised  by  the  Defendant. 

The  Defendant  was  mortgagee,  and  sold  under  his  power  of  sale. 
The  particulars  of  sale,  so  far  as  were  material  to  the  present 
question,  were  as  follows : — 

**  The  tenure  of  the  property  is  freehold,  with  the  exoeption  of 
that  portion  lying  to  the  south  and  haying  a  frontage  of  sixty  feet 
facing  Thistle  Orove,  by  a  depth  of  108  feet»  and  which  portion  is 
held  for  an  unexpired  term  of  twenty-four  years  from  the  29th  of 
September  next»  at  a  nominal  rent  of  £10  10a.  per  annum.'' 

The  4th  condition  of  sale  provided  that  ^'if  any  error,  misstate- 
ment, or  omission  in  the  particulars  be  disooyered,  the  same  shall 
not  annul  the  sale  nor  shall  any  compensation  be  allowed  by  the 
vendor  in  respect  thereofl"  The  13th  condition  provided  "  that  if 
the  purchaser  shall  insist  on  any  objection  or  requisition  as  to 
the  title  or  abstract,  or  evidence  of  title,  particular,  conditions, 
conveyances  or  otherwise  which  the  vendor  shall  be  unable  or  un- 
willing to  remove  or  comply  with,  the  vendor  may  by  notice  in 
writing  to  be  given  to  the  purchaser  or  his  solicitor  at  any  time, 
and  notwithstanding  any  negotiation  or  litigation  in  respect  of 
such  objection  or  requisition,  annul  the  sale,  and  shall  thereupon 
return  to  the  purchaser  his  deposit,  but  without  any  interest^  cost 
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of  inyestigating  the  title,  or  other  oompensatioii  or  payment  what-     V,-C.  8. 
eyer."  1886 

The  Plaintiff  was  declared  the  purchaser,  paid  £540  deposit,  DcDmu, 
and  signed  the  printed  agreement  prepared  by  the  auctioneer  in  smoK. 
the  ordinary  form.  — - 

Part  of  Drayton  Villa  was  freehold,  but  the  piece  of  land 
mentioned  in  the  particulars  was  held  for  a  term  of  twenty-fonr 
yean,  less  three  days,  which  were  vested  in  one  Smart  as  trustee  of 
the  marrii^  settlement  of  a  Mr.  and  Mrs.  Clark. 

The  Plaintiff's  solicitors  on  the  25th  of  July,  1864,  sent  to  the 
Defimdant  &e  requisitionfl  of  title  of  which  number  12  was  as 
follows : — 

^The  particulars  describe  the  leasehold  part  of  Drayton  VUla  as 
held  for  the  term  of  twenty-four  years  under  the  lease  of  March 
21,  but  the  Tender  has  only  an  under-lease  for  the  time,  less  three 
days.  The  vendor  must  procure  an  assignment  of  the  reversion  of 
three  days.    Who  can  make  this  assignment  ?* 

The  vendor's  solicitors  assented  to  this  requisition,  and  approved 
of  the  draft  conveyance  on  behalf  of  the  cedui  que  trust  of  the 
settlement.  In  February,  1865,  the  Plaintiff  filed  his  original  bill 
asking  for  specific  performance  of  the  agreement.  In  April,  1865, 
the  Defendant's  solicitors  wrote  to  the  Plaintiff's  solicitors  stating 
that  the  Defendant  was  unable  to  comply  with  the  12th  requi- 
sition, and  on  the  27th  of  that  month  they  sent  to  the  Plaintiff's 
solicitors  the  following  notice : — 

"^To  Qeorge  Duddell,  Esq.,  and  Meesra.  Brooks  dt  Du  Bois^  his 

'*  Sdioitors. 
"  As  you  insist  on  your  objection  number  12  to  the  title  or 
conveyance  of  Drayton  ViUa  (stating  it),  and  as  I  am  unable  to 
remove  or  comply  with  such  objection  or  requisition,  I  do  by  this 
notice  in  writing,  pursuant  to  the  13th  condition  of  sale  subject  to 
which  Drayton  ViHa  was  sold  to  the  said  Qeorge  DuddeU,  annul  the 
said  sale. 
.   "  Dated  the  26th  day  of  April,  1865. 

(Signed),       "  T.  B.  Simpson. 
"  Witness,  J.  C.  Powell,  7,  New  Inn,  Strand.''. 

On  the  8th  of  May  the  Plaintiff's  solicitors  wrote  in  reply,  and 
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y.-0. 8. .   offered  to  waive  the  lequisition  and  oompletey  and  to  dismiss  the 
1866       bill  with  costs,  to  be  paid  by  the  Defendant,  and,  in  a  subsequent 
X)^^^     letter  of  the  27th  of  May,  to  dismiss  the  bill  without  costs,  but  tliis 
ti.jL^      offer  was  refiised. 

On  the  22nd  of  June,  1865,  the  Plaintiff  amended  his  bill  by 

offering  to  waive  the  concurrence  of  the  trustee  and  cestui  gue  tnd 
of  the  three  days. 

There  was  a  conflict  in  the  evidence  as  to  whether  the  Plaintiff 
or  his  solidtors  insisted  on  the  concnnence  of  the  trustee  and 
cestui  que  trust  after  being  informed  that  the  Defendant  was  unable 
to  procure  it,  but  His  Honour  decided  this  issue  of  fact  in  iaTOor 
of  the  Plaintiff. 

Mr.  Mdlins,  Q.C.,  and  Mr.  Amyot,  for  the  Plaintiff,  relied  on  the 
agreement.  It  was  clear  from  the  evidence  that  the  moment  the 
Plaintiff  knew  that  the  Defendant  was  unable  or  unwilling  to 
comply  with  the  requisition  he  gave  it  up.  The  Defendant  had 
at  first  acquiesced  in  the  requisition  or  the  Plaintiff  would  haye 
waived  it  before  the  filing  of  the  original  bilL  They  cited  Boy  t. 
Smyihies  (1). 

'  The  Vice-Chancellor  : — ^The  burden  lies  on  the  Defendant  to 
shew  that  he  was  entitled  to  rescind  the  contract  without  giving 
the  Plaintiff  the  opportunity  of  withdrawing  the  requisition. 

Mr.  Bacon,  Q.O.,  and  Mr.  Beffp,  referred  to  the  evidence  and  in- 
sisted that  it  shewed  that  from  first  to  last  the  Plaintiff  had  insisted 
on  this  requisition.  The  original  bill  asked  to  have  the  agreement 
performed  specifically  and  never  gave  up  the  objection  until  the 
bill  was  amended,  which  was  after  the  Defendant  had  annulled 
the  contract. 

Sir  John  Stuart,  V.O.  : — 

In  order  to  bring  the  clause  as  to  rescinding  the  agreement 
into  operation,  there  must  be  an  inability  or  unwillingness  on 
the  part  of  the  vendor  and  an  insisting  on  the  part  of  the  pur- 
chaser. 

In  the  present  case  the  inability  and  unwillingness  appeared 
(1)  22  Beav,  510. 
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only  after  the  original  bill  was  filed,  and  the  evidence  shews  that 
the  purchaser  never  insisted,  and  from  the  time  that  he  became 
aware  of  the  difficulty,  he  has  said  aU  along  he  was  and  is  now 
content  to  accept  the  title,  and  has  not  insisted  on  what  he  before 
required. 

In  order  to  establish  his  defence  to  this  suit  the  Defendant 
must  shew  that  the  Plaintiff,  after  he  was  told  that  the  Defendant 
was  unable  or  unwilling  to  comply  with  the  requisition,  insisted 
on  the  objection.  This  has  not  been  shewn,  and  there  must 
therefore  be  a  decree  for  specific  performance  and  for  the  costs 
of  the  suit. 

I  think  the  Plaintiff  has  shewn  enough  as  to  the  injury  which 
the  Defendant's  conduct  has  occasioned  to  entitle  him  to  an 
inquiry  what  is  a  proper  sum  to  be  awarded  for  the  damages  he 
has  sustained. 

Solicitors  for  the  Plaintiffs :  Messrs.  Brooks  &  Du  Bote. 
'  Solicitors  for  the  Defendants :  Messrs.  Pawie  dt  Lovesy. 


V.-O.S. 

1866 


DxnODBLL 
V. 

SiMFsoir, 


CATON  V.  COLES. 

Mesne  ProfiU — Holding  over — Statute  6  Anne,  c.  18,  8.  5. 

Where  a  testator  had  improperly  received  the  rents  and  profits  of  an 
estate  for  several  years  after  the  death  of  his  wife,  who  was  tenant  for  life, 
and  before  the  remainderman  asserted  his  right  to  possession : — 

Sdd,  on  demurrer,  that  the  remainderman  was  entitled  to  maintain  a  bill 
against  the  legal  personal  representative  for  an  account  of  the  rents  and 
profits  improperly  received  by  the  testator,  and,  if  the  Defi^ndant  did  not 
admit  assets,  for  an  account  of  the  testator's  estate. 


V.-O.S. 


This 


was  a  general  demurrer  for  want  of  equity.    The  alle- 
gations of  the  Bill  were  as  follows : — 

By  a  settlement  made  on  the  marriage  of  Bobert  James  Harrison 
and  LtAcy  BoddaiUf  and  dated  August,  1819,  certain  real  estates 
were  conveyed  to  trustees  upon  trusts  which  were  generally  for  the 
linsband  for  life,  for  the  intended  wife  for  life,  in  case  she  suryived 
him,  remainder  to  the  first  and  other  sons,  issue  of  the  marriage. 


Feb.  20. 
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V,^.R     in  tail,  remainder  to  the  danghterB,  equally  to  be  diyided,  r&- 

1866        mainder  to  the  use  of  the  husband,  his  heirs  and  assigns. 

Oatqh  There  mis  no  issue  of  the  marriage,  and  the  husband  died  on 

Obijs.      the  7th  of  November,  1841,  intestate.    The  wife,  Lucy  Hanrwmy 

on  her  husband's  death,  entered  into  receipt  of  the  rents  and 

profits,  and  in  October,  1844^  she  married  theBeverend  John  Cci^ 

on  which  occasion  a  settlement  was  executed,  by  which  she  oon- 

Toyed  her  life  estate  in  the  said  lands  to  trustees  on  certain  trusts. 

She  died  on  the  10th  of  March,  1859.    From  the  date  of  the 

marriage  her  husband  reoeired  the  rents  and  profits  up  to  the 

time  of  Lucy  Cclea^s  death,  and  also  continued  to  reoeiye  them  up 

to  the  time  of  his  own  death  on  the  16th  of  April,  1865.    He 

made  his  will,  dated  January  Ist,  1865,  but  haying  appointed 

no  executor,  administration  with  the  will  annexed  was  granted 

to  the  Defendant. 

The  bill  alleged  that,  in  the  events  that  happened,  the  Plaintiffs 
were  entitled  to  the  lands  comprised  in  the  settlement  of  August, 
1819,  on  the  death  of  Lucy  Cotesy  formerly  Harrison. 

The  11th  and  12th  paragraphs  of  the  biU,  so  far  as  was  material 
to  the  question  before  the  Courts  were  as  follows : — 

''Shortly  after  the  death  of  John  Colesy  the  Flaintifb  first 
became  aware,  as  the  fact  was,  that  in  the  events  which  had 
happened,  they  had  become  seised,  to  them  and  their  heirs,  of  the 
premises  comprised  in  the  indenture  of  August,  1819,  and  were 
'entitled  to  all  the  rents  and  profits  of  the  said  messuages,  &c.,  &c^ 
which  had  accrued  due  or  become  payable  since  the  death  of  Lueif 
CoIeSj  and  caused  applications  to  be  made  to  the  Defendant,  as 
representative  of  John  Ccles,  to  repay  the  said  rents  and  profits 
which  had  so  accrued  due,  or  become  payable,  and  which  had 
wrongfully  been  received  by  John  Coles  in  his  lifetime ;  bat  the 
Defendant  has  refused  to  repay  the  same,  or  any  part  thereof  and 
sometimes  alleges  that  Plaintiffs  are  not  entitled  to  be  repaid  out 
of  the  assets  of  John  Coles  the  rents,  &c.,  received  by  the  said 
John  Cdes  since  the  death  of  the  said  Lwsy  Coles  ;  but  at  other 
times  admits  that  the  Plaintiffs  are  entitled  to  be  paid  such  rents 
out  of  such  assets,  but  pretends  he  has  not  assets  [of  John  Cci& 
sufficient  to  repay  the  same.  The  Plaintiffs  insist  on  the  con- 
trary. 


VOL.1.]  EQUITY  CASES.  588 

"12,  The  Defendant  has  now  in  his  posBesdony  custody^  or     y.*aB. 
power,  the  title  and  other  deeds  relating  to  the  said  lands^  and       1866 
he  threatens  to  demand  and  receive  the  rents  now  due  or  payable,      q^^h 
or  which  will  shortly  become  due  or  payable,  and  the  Plaintiffs      q^^ 
insist  he  ought  to  be  restrained  by  injunction."  

The  bill  prayed  for  an  account  of  the  rents  and  profits  of  the 
said  lands  due  and  received  since  the  death  of  Luey  Coles  hj  the 
said  John  Coles  ;  and  that  the  Defendant  might  be  decreed  to  pay  to 
the  Plaintiffs  such  amount,  and  if  the  Defendant  did  not  admit 
assets  sufficient,  that  an  account  might  be  taken  of  the  real  and 
personal  estate  of  John  Coles :  that  the  Defendant  might  be  ordered 
to  deliver  up  the  title-deeds :  and  that  the  Defendant  might  be 
restrained  from  receiving  the  rents,  and,  if  necessary,  that  a  receiver 
might  be  appointed. 

Mr.  W.  W.  Cooper  (Mr.  Baem,  Q.C.,  with  him),  for  the  de- 
murrer:— 

Tio  bill  can  be  maintained  in  this  Court  for  mesne  profits  against 
the  executor  of  the  person  who  held  over :  BamewaU  v.  Bame- 
«^(1).  At  page  66,  Lord  Chancellor  Fitzgibbon  lays  down 
the  rule  thus : — "  If  the  suit  for  recovery  of  the  possession  is 
properly  cognizable  in  equity,  and  the  Plaintiff  should  obtain  a 
decnee  there  for  possession,  the  Court  would  direct  an  account  of 
rents  and  profits,  but  not  otherwise.**  Button  v.  Simpson  (2),  and  Vice 
V.  ITumias  (3),  are  to  the  same  effect.  The  Plaintiff's  remedy,  if  any, 
is  at  law,  under  the  statute  of  6  Anne,  cap.  18,  which  provides 
for  this  precise  case  (section  5),  It  was  only  irnder  this  statute 
that  the  Plaintiff  had  any  hcus  standi,  even  at  law,  where  his  only 
remedy  lay,  because  apart  from  the  statute  there  was  no  debt. 

This  bill  is  really  framed  as  if  it  sought  to  recover  possession, 
and  as  such  cannot  be  sustained :  Loker  v.  BoUe  (4) ;  Byves  v. 
-Eyres  (5) ;  ArmOage  v.  WadsworOi  (6) ;  Crow  v.  Tyrell  (7) ;  Davenr 
port  V.  Davenport  (8) ;  Talbot  v.  Hope  8coH  (9) ;  Vice  v.  Thomas  (10) ; 

(1)  3  Kidg.  P.  0.  24.  (6)  1  Mad.  189. 

(2)  2  Vem.  722—724.  (7)  3  Mad.  179. 

(3)  4  Y.  &  C.  (Ex.)  538.  (8)  7  Hare,  217. 

(4)  3  V«i.  4.  (9)  4  K  &  J.  96. 

(5)  3  Ves.  343.  (10)  4  Y.  &  0.  (Ex.)  538. 
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V.-C.  S.      Jones  v.  Jones  (1) ;  Crotdher  v.  Oroiriher  (2).     As  a   matter  of 
1866       &ct,  the  Plaintiffs  have  possession  both  of  the  real  estate  and  of  the 
Caton      title  deeds,  though  even  if  they  had  not,  this  ejectment  bill  cannot 
Co^      be  maintained. 

Lastly,  the  Defendant  demurred,  ore  tenus,  on  the  ground  that 

the  usual  affidavit  was  not  annexed,  shewing  that  the  Plaintiff  had 
not  the  deeds  in  his  possession :  Anonymous  (3) ;  Whiichvrdi  v. 
Ooldinff  (4). 

Mr.  Malins,  Q.C.,  and  Mr.  EUiot  ForsteVf  for  the  Plaintiffs,  were 
not  called  on. 

Sir  John  Stuart,  V.C.  : — 

.  The  Plaintiff  is"  certainly  a  creditor  of  the  testator  in  respect  of 
the  rents  which  he  improperly  received,  and  is  entitlied  to  reooTer 
&om  his  estate  the  amount  which  may  be  found  due  on  taking  the 
account. 

It  has  been  argued  in  support  of  the  demurrer,  that  this  is  an 
ejectment  bill ;  but  in  its  frame  it  is  more  in  the  nature  of  a 
creditor's  bill  seeking  payment  of  a  debt,  by  bill  against  the  legal 
personal  representative. 

The  cases  cited  do  not  appear  to  me  to  apply  to  this  case; 
BamewaU  v.  BarnewdU  (5)  has  been  cited,  but  that  case  proceeded 
on  the  fact  that  the  bill  was  filed  after  a  judgment  had  been 
obtained  in  ejectment.  In  Loker  v.  BoUe  (6)  a  demurrer  was 
allowed  on  the  ground  that  the  Plaintiff  ought  to  have  filed  a 
declaration  in  ejectment.    The  other  cases  are  equally  inapplicable. 

It  has  been  contended,  also,  that  the  demurrer  ought  to  be  allowed, 
because  the  scope  of  this  bill  would  embrace  the  title-deeds  of 
the  estate,  and  that  there  ought  to  be,  therefore,  an  affidavit  to 
shew  that  the  deeds  are  not  in  the  Plaintiffs'  possession.  But  this 
is  not  a  bill  of  discovery,  and  that  argument  cannot  be  suatainerL 

The  demurrer,  therefore,  must  be  overruled  in  the  usual  way. 

Solicitors  for  the  Plaintiffs  :  Messrs.  Emmd  &  Co. 
Solicitor  for  the  Defendant :  Mr.  Dennis, 

(1)  3  Mer.  161, 170, 171.  (4)  2  P.  Wms.  641. 

(2)  23  Beav.  306.  (5)  3  Ridg.  P.  C.  24.      " 

(3)  3  Atk.  17.  (6)  3  Ves.  4. 
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43  ^«.  c.  4— C%ar*fci6fe  bequeU— Window  in  ehureh—Monument  in  cAurcft—         ]^ 


Vault  in  churchyard— Chancd — Repairs,  FA.  16, 17 

A  testatrix  bequeathed  £600  to  tnistees  upon  trust  to  empower  the  minister 
and  churchwardens  of  the  parish  of  H,  to  receive  the  dividends  and  apply 
them  in  keeping  in  good  repair,  order,  and  condition  for  ever,  the  monument 
of  her  mother  in  H,  church,  the  vault  in  H.  aforesaid,  in  which  she  was 
interred,  and  an  ornamental  window  which  she  directed  her  tnistees  to  place 
in  the  church  of  H.  in  memory  of  her  mother,  and  to  apply  any  surplus  of 
such  dividends  towards  keeping  in  repair  and  ornamenting  the  chancel  of 
the  said  ch«rch : — 

Edd^  that  the  gift  for  the  repair  of  the  vault  (which  was  in  the  churchyard) 
was  not  a  charitable  gift,  and  fell  into  the  residue ;  but  that  the  gift  for  the 
other  purposes  was  a  good  charitable  bequest ;  and  the  Courts  being  of  (pinion 
that  it  would  be  impossible  to  ascertain  by  inquiry  what  portion  of  the  fund 
should  be  attributed  to  each  purpose,  divided  the  fund  equally  as  between 
the  several  purposes. 

Amelia  freeman,  by  wlll  dated  b  1855,  made  the  follow- 
ing  bequest,  "  as  a  further  memorial  of  my  affection  for  my  late 
dear  mother,  I  desire  that  an  ornamental  painted  window  may  be 
placed  in  Hungarion  Chwrch,  the  design  and  cost  thereof  to  be  at 
the  discretion  of  my  said  tnistees  or  trustee.  I  also  direct  that 
my  said  trustees  or  trustee  for  the  time  being  shall  invest  the  sum 
of  £600  in  the  purchase  of  £3  per  cent.  Consolidated  Annuities  in 
their  or  his  names  or  name  upon  trust,  to  authorize  and  empower 
the  minister  and  churchwardens  for  the  time  being  of  the  parish 
of  Exmgarton  aforesaid,  to  receive  the  dividends  thereon  from  time 
to  time,  to  apply  the  same  in  keeping  in  good  repair,  order,  and 
condition  for  ever  the  monument  of  my  dear  mother  in  Hungarton 
Church,  the  vault  in  Hungarton  aforesaid  in  which  she  is  interred, 
and  the  said  ornamental  painted  window ;  and  if  any  surplus  of 
such  dividends  shall  at  any  time  remain,  to  apply  the  same  to- 
wards keeping  in  repair  and  ornamenting  the  chancel  of  the  said 
church." 

A  suit  having  been  instituted  for  the  administration  of  the 
testatrix's  estate,  £600,  representing  the  gift,  had  been  carried  to 

VouL  2  0  2 
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V.-C.  K.     a  separate  account,  and  the  trustees  now  presented  a  Petition  for 
1866       payment  out  to  the  parties  entitled,  and  upon  this  Petition  the 
HoAKB      present  questions  arose. 
OsBOBNB.         ^^®  window  had,  with  the  sanction  of  the  Court,  been  placed  in 

Hwngarton  Chvrch  as  directed  by  the  testatrix. 

It  was  admitted  that  the  vault  was  in  Hungarton  Churchyard, 
and  not  in  the  church.  There  was  no  evidence  as  to  the  nature  of 
the  monument  in  the  church,  or  in  what  part  of  the  church  the 
window  was  situate. 

Mr.  TdUeTy  Q.C.,  and  Mr.  Chapman  Barber^  for  the  trustees, 
stated  the  Petition  to  the  Court. 

Mr.  Schomberffy  for  two  residuary  legatees,  submitted  that  the 
gift  was  altogether  void  as  not  being  a  charity,  and  tending  to 
I)erpetuity :  BicJcard  v.  Rdbson  (1) ;  Fowler  v.  Fowler  (2).  If  any 
one  of  the  objects  of  the  gift  was  void,  the  remainder  was  void 
for  uncertainty. 

Mr.  BazalgeUe,  Q.C.,  and  Mr,  Charles  HaU,  for  the  testatrix  s 
husband,  who  had  a  life  interest  in  the  residue,  took  the  same 
line  of  argument,  and  referred  to  Lloyd  v.  lAoyd  (3). 

Mr.  W.  Pearson^  for  the  lay  impropriator : — 

The  gift  is  altogether  good,  or,  at  all  events,  as  to  parts.  The 
cases  cited  on  the  other  side  shew  only  that  a  gift  for  the  perpetaal 
repair  of  tombs  or  graves  in  a  churchyard  is  not  good. 

The  gift  for  keeping  in  repair  the  window  is  good  as  a  charity, 
the  window  being  part  of  the  church,  and  a  gift  for  the  repair  of 
the  church  being  within  the  statute  of  Mizaheih  (4). 

The  gift  for  the  repair  of  the  monument  in  the  church  is  gqoi 
for  the  same  reason.  It  is  a  part  of  the  ornaments  of  the  church, 
which  it  is  the  duty  of  the  churchwardens  to  keep  in  repair  (5). 
In  Turner  v.  Ogden  (6),  a  gift  for  the  repair  of  chimes;  in  Attorney- 
General  V.  OaJcaver  (7),  a  gift  to  keep  up  a  gallery ;  and  in  Attorney- 
General  V.  Buper  (8),  a  gift  to  adorn  the  church,  were  severally 

(1)  31  Beav.  244.  (5)  1  Bum's  Ecc.  Law,  357. 

(2)  33  Beav.  616.  (6)  1  Cox,  316. 

(3)  2  Sim.  263.  (7)  Cited,  1  Ves.  Sen.  536. 

(4)  43  Eliz.  c.  4.  (8)  2  P.  Wms.  126. 
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held  good :  and  thete  is  no  reason  why  a  gift  to  repair  the  monu-     V.  0.  K. 
ment  in  the  church  should  not  be  equally  good.  1866 

With  regard  to  the  gift  for  the  repair  of  the  vault  in  the  hoaws 
churchyard.  The  soundness  of  the  cases  cited  on  the  other  side 
has  been  questioned:  Tudor'a  Charitable  Trusts  (1).  Lloyd  v. 
Uoyd  was  a  case  of  realty;  and  it  does  not  appear  that  the  point 
was  argued  in  Bickard  v.  Rchson ;  and  in  Doe  dem  Thompson  v. 
PUcher  (2),  a  gift  for  the  repair  of  tombs  was  held  good. 

The  gift  to  repair  the  chancel  is  good ;  it  is  the  duty  of  the 
churchwardens  to  keep  it  in  repair,  though  it  is  true  the  lay  impro- 
priator is  liable  if  it  be  not  kept  in  repair  (3) ;  but,  in  addition  to 
repair,  the  gift  here  is  to  **  ornament "  as  well,  and  it  is  a  good 
charity. 

If  some  one  or  more  of  the  objects  be  good  and  the  rest  bad, 
the  Court  will,  by  inquiry,  find  out  what  proportion  of  the  fund  is 
to  be  attributed  to  each  object,  or,  if  that  is  not  possible,  it  will 
divide  the  fund  equally  between  the  different  objects :  Attorney-' 
Oeneral  v.  Doyley  (4);  Brown  v.  Eigg»  (5);  Adnam  t.  Cole  (6); 
SduAury  v.  Denton  (7) ;  MUford  v.  Beyndds  (8) ;  Chapman  v. 
Brown  (9).  He  also  referred  to  Cramp  v.  Playfoot  (10),  and 
Thomion  v.  Shakespear  (11). 

Mr.  Schovfibergy  in  reply. 

Sir  E.  T.  Kindebsley,  V.C.  :— 

The  cases  which  have  been  cited  clearly  determine  that  a  gift 
ot  a  sum  of  money  for  the  repair  of  a  grave  or  tomb  without 
reference  to  the  distinction  whether  in  a  church  or  not,  is  void,  not 
being  a  charity ;  and  those  decisions  I  must  follow. 

The  question  I  have  to  determine  is,  whether  the  several  objects 
of  this  gift  are  charitable.  If  they  are  charitable,  they  are  good ; 
if  they  are  not,  they  are  bad,  as  coming  within  the  rule  against 
perpetuity.     There  have  been  many  cases  on  the  subject,  and  the 

(1)  P.  11.  (7)  3  K.  &  J.  629. 

(2)  3  M.  &  S.  407.  (8)  1  Ph.  186, 

(3)  1  Bum'8  Ecc.  Law,  352.  (9)  6  Ves.  404. 

(4)  7  Ves.  58,  n.  ^  (10)  4  K.  &  J.  479. 

(5)  4  Ves.  708.      '  (11)  1  D.  F.  &  J.  399. 

(6)  6  Bcav.  853. 


V. 
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y-C.  K.     Court  upholds  such  gifts  as  charities  if  they  oome  within  what 
1806  '      has  been  called  the  equity  of  the  statute  of  Elizdbeih. 
£^^  The  gift  for  the  perpetual  repair  of  a  grave  or  vault  not  within 

the  church  has  been  held  not  to  be  a  charity,  and  therefore  void. 

With  respect  to  the  memorial  window,  it  is  argued  that  this 
window,  having  been  placed  in  the  church,  forms  part  of  the  &bric 
of  the  church ;  and  that  a  gift  for  the  perpetual  repair  of  a  church 
being  a  charity,  the  gift  here  for  the  perpetual  repair  of  the 
window,  which  is  a  part  of  such  fabric,  is  equally  good  as  a  charity; 
and  I  do  not  see  how  to  avoid  that  conclusion.  It  is  contended, 
indeed,  that  the  testatrix,  in  creating  this  trust,  had  no  idea  of 
making  a  charitable  gift,  her  only  object  being  to  do  honour  to  the 
memory  of  her  mother.  But  the  Court  cannot  inquire  into  the 
motives  of  the  donor  if  the  gift  is  in  its  nature  a  charity.  I  must 
hold  the  gift  valid  so  far  as  relates  to  the  repair  of  the  window. 

With  respect  to  the  monument  in  the  church,  there  is  no  deci- 
sion on  the  point  how  far  a  gift  for  the  perpetual  repair,  not  of  the 
fabrie  of  ihe  church,  but  of  the  omamenta  in  the  church,  can  be 
treated  as  a  charity.  In  the  absence  of  authority,  I  think  I  ought 
to  hold  such  a  gift  to  be  a  charity,  and  as  such,  good.  It  seems 
to  me  to  come  within  the  equity  of  the  statute,  for  it  is  clearly  for 
the  benefit  of  the  inhabitants  of  the  parish  that  not  only  the 
fabric,  but  also  that  the  ornaments  of  the  church,  whether  in  the 
shape  of  mural  tablets  or  otherwise,  should  not  be  permitted  to 
fall  into  a  state  of  dilapidation  and  decay ;  and  therefore  it  appears 
to  me  that  the  gift  for  keeping  in  perpetual  repair  this  monument 
is  a  good  charitable  gift.  I  apprehend  that  a  gift  of  a  sum  of 
money  to  keep  in  perpetual  repair  the  monuments  in  Westminster 
AVbey  would  be  a  good  charitable  gift.  I  cannot  doubt  that 
a  gift  to  keep  in  perpetual  repair  the  organ  or  bells  of  a  church 
would  be  valid,  and  I  see  no  reason  why  a  gift  to  keep  the  monu- 
ments in  the  church  in  repair  should  not  be  equally  good. 

The  question  remains,  what  ought  to  be  done  with  the  fand  ? 
The  cases  shew  that  where  a  single  fund  is  given  for  several 
objects  of  this  nature,  and  one  of  them  is  bad,  the  principle  on 
which  the  Court  acts  is,  that  if  it  can  be  ascertained  what  are  the 
proper  proportions  to  be  attributed  to  the  several  objects,  it  directs 
an  inquiry  on  the  subject;  but  if,  fix)m  the  nature  of  the  gift»  it 
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appears  impracticable  to  fix  the  proportions,  the  Court  divides     Y.-C.  K. 
the  fond  equally  between  the  different  objects ;  and  I  think  the        1866 
latter  is  the  course  I  must  adopt  in  this  case,  as  I  feel  assured      Hoabs 
that  no  correct  conclusion  could  be  arrived  at  on  an  inquiry.  Osbobni. 

The  one-third  of  the  fund  attributable  to  the  gift  for  the  rejxiir        

of  the  vault,  which  is  void,  falls  into  the  residue.  The  remaining 
twothirds,  being  in  respect  of  the  repair  of  the  window  and  monu- 
ment in  the  church,  which  are  good  gifts,  will  go  to  the  minister 
and  churchwardens,  who  are  the  persons  to  execute  the  trust. 

With  regard  to  the  gift  of  the  surplus  for  the  keeping  in  repair 
and  ornamenting  the  chancel,  it  appears  to  me  that  this  is  a  good 
charitable  gift.  The  minister  and  churchwardens  will,  therefore, 
apply  the  surplus  dividends  to  that  object. 

Costs  of  all  parties  out  of  the  fund ;  the  trustees'  costs  as  between 
solicitor  and  client. 

Solicitors:  Messrs.  Wilde  cfe  MarJcby;  Messrs.  Gregory  &  Co,; 
Messrs.  BotUh,  Bowden,  &  Stacey;  Mr.  SkUbeck. 


In  re  WOOTTON'S  ESTATE.  Y.-C.K. 

]8(i6 
Lands  ClauseB  Act,  §  74 — Tenant  /or  life  and  remaindermen — Building  ,^^^ 

lease.  Jan.  29 ; 

Fe6.24. 

A  railway  company  took  land  subject  to  a  building  lease  which  had  been 
granted  in  consideration  of  an  outlay  in  building  at  less  than  rack-rent,  and 
of  which  eleven  years  were  unexpired,  and  paid  the  compensation  money  fur 
the  reversion,  subject  to  such  lease,  into  Court,  under  the  Lands  Clauses 
Consolidation  Act : — 

Heldj  npon  Petition  by  tenant  for  life  of  the  land  for  payment  of  the 
dividends  of  the  fund  in  Court  to  her,  that  so  much  of  the  dividends 
should  be  paid  to  the  tenant  for  life  as  would  compensate  her  for  loss 
of  rent  sostained  by  the  company  having  taken  the  land,  and  that  the  re- 
mainder of  the  dividends  should  be  accumulated  till  the  end  of  the  lease,  so 
that  there  might  then  be  in  Court  a  sum  representing  the  value  of  the  whole 
fee. 

I  HIS  was  a  Petition  praying  the  investment  and  payment  of 
dividends  to  the  Petitioner  of  a  sum  of  £4840,  the  amount  of 
compensation  money  paid  by  the  Brighton  Railway  Company  into 
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V.-O.  E.     Courts  under  the  69th  section  of  the  Lands  Clauses  Cansolidaiim 
1866       Ady  in  respect  of  certain  property  at  CamherweH,  being  a  portion 
^^       of  the  real  estates  of  the  late  Thomas  WooUoUy  of  which  property 
"^^^  8   the  Petitioner  was  tenant  for  life. 

Thomas  Wootton,  at  the  time  of  making  his  will  in  1859,  and  of 

his  death  in  1862,  was  seised  in  fee  of  certain  lands,  subject  to  a 
building  lease ;  and  by  his  will  he  devised  the  property,  subject  to 
such  lease,  to  his  wife,  the  Petitioner,  Maria  Ann  Wooikm,  for  her 
life,  or  widowhood,  with  remainder  to  her  son  and  daughter. 

The  lease  subject  to  which  Thomas  WooUon  was  entitled,  had 
been  granted  by  his  predecessor  in  title  in  the  year  1786,  for  a 
term  of  ninety-one  years  (of  which  eleren  years  were  now  un- 
expired), at  a  rent  of  £40  a-year.  This  rent  was  admitted  to  be 
rery  much  below  the  rack-rent,  the  lease  having  been  granted  in 
consideration  of  the  lessee  laying  out  a  sum  of  not  less  than  £600 
in  building  on  the  property,  which  sum  (at  the  least)  it  appeared 
had  been  laid  out. 

The  £4840  so  paid  into  Court  by  the  railway  company  did  not 
represent  the  value  of  the  whole  fee,'  but  only  of  the  reversion, 
subject  to  the  lease,  the  company  having  separately  dealt  with 
the  lessee  for  the  value  of  the  lease ;  and  it  had  been  arranged  that 
£10,  part  of  the  £40,  should  be  apportioned  so  as  to  be  receiveil 
by  the  company  in  respect  of  the  portion  of  land  taken  by  them  ; 
so  that,  in  effect,  the  loss  the  Petitioner  had  sustained  was.£iO 
a-year,  while  the  interest  on  the  £4840  would  amount  to  about 
£150  a-year. 

Mr.  Speed,  for  the  Petitioner,  asked  that  the  whole  of  the  income 
of  the  £4840  might  be  paid  to  her,  and  referred  to  the  78th 
section  of  the  Lands  Clanses  Consolidatton  Act. 

Mr.  Pitcairn,  for  the  persons  entitled  in  remainder,  submitted 
that  the  tenant  for  life  was  entitled  to  £10  a-year  only,  and 
not  to  the  whole  income.  The  present  case  was  not  one  of  a 
lease  at  a  rack-rent,  but  it  was  a  building  lease  granted  in  con- 
sideration of  a  sum  of  money  being  expended  in  building,  and 
did  not  come  within  the  section  referred  to,  but  under  the  74th 
section  of  the  Act,  which  authorized  the  Court  to  apply  moneys 
paid  into  Court  under  the  Act,  in  respect  of  leases  or  reversions,  in 
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such  maimer  as  to  give  to  the  parties  the  interest  to  which  they     v.-O.  K, 
were  entitled.    The  £4840  was  not  the  value  of  the  fee  which  the        1866 
persons  in  remainder  were  entitled  to  have  in  Court  when  the  lease        )^ 
determined ;  such  value  could  only  be  obtained  by  paying  £10  a    ^'^fwroN's 

year  to  the  Petitioner,  and  accumulating  the  rest  of  the  income,        

which,  the  lease  being  a  building  lease,  must  be  treated  as  capitaL 
He  referred  to  Re  Sleward^s  Estate  (1) ;  Jeffreys  v.  Conner  (2) ; 
Be  Moneys  Trusts  (3) ;  Ex  parte  Archbishop  of  Canterbury  (4) ; 
Morgan's  Orders  (5). 

Mr.  Taylor  appeared  for  the  railway  company. 

Mr.  l^peed,  in  reply. 


Feb.  24.    Sir  R.  T.  Kindersley,  V.C.  :— 

The  tenant  for  life  claims  to  be  entitled  to  the  whole  of  the 
income  of  this  sum  of  £4840.  What  the  jury  had  to  value  was 
not  the  whole  fee,  but  the  reversion  subject  to  the  lease ;  and  it 
must  be  assumed  that  the  jury  put  the  right  and  true  value  on 
what  they  had  to  value.  The  value  of  the  whole  fee  would  be  the 
value  of  this  reversion  pltis  the  value  of  the  lessee's  interest,  which 
has  been  separately  dealt  with. 

Now  it  is  clear  that  the  persons  entitled  in  remainder  are  en- 
titled on  the  determination  of  the  lease  to  have  the  value  of  the 
whole  fee  forthcoming  in  Court,  which  they  will  not  have  if 
the  tenant  for  life  receives  the  whole  income  of  the  £4840  during 
the  remainder  of  the  term  of  the  lease ;  and  there  is  no  reason  . 
why  the  tenant  for  life  should  receive  more  income  than  she  did 
before  the  land  was  taken.  The  only  loss  occasioned  to  her  by 
the  taking  of  the  land  is  a  loss  of  £10  a-year  income ;  for  it  is  not 
a  case  of  a  person  in  occupation  of  premises  being  turned  out  of 
that  occupation.  It  is  quite  clear  that,  unless  there  be  an 
accumulation  of  some  portion  of  the  income,  there  will  not,  at 
the  determination  of  the  lease,  be  in  Court  such  a  sum  as  will 
represent  the  value  of  the  whole  fee ;  and  it  appears  to  me  that 

(1)  1  Drew.  636.  (2)  28  Beav.  328.  (3)  2  Drew.  &  Sm.  94. 

(4)  23  L.  T.  210.  (5)  P.  37. 
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Y.-O.  K.     there  ought  to  be  an  accumulation  of  all  the  income,  except  so 

1866       much  thereof  as  is  necessary  to  compensate  the  tenant  for  life  for 

j„  re        ^^^  loss  she  sustains  by  reason  of  the  land  being  taken,  which  is 

^^^"^^8    Qjjy  £jo  a-year.    This  is  in  truth  only  the  same  equity  as  is 

commonly  applied  to  cases  of  ecclesiastical  leases  which  have  been 

'granted  on  fines.  The  fund  must  be  invested,  and  the  PetitioBer 
must  be  declared  entitled  to  £10  a-year  out  of  the  income,  the 
remainder  of  which  must  be  accumulated. 

Solicitors :  Messrs.  Wootton  db  San  ;  Messrs.  FaithfuL 
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EAKL  OF  SHEEWSBUEY  v.  NOETH  STAFFOEDSHIBE      V.-C.K. 
EAILWAY  COMPANY.  ism 

BaUtoay  Company  ^  Contract  by  Promoters — Ultra  vires — Peer,  payment  to  .     13  X8     ' 
/or  Countenance  and  Support  <f  Bill  —  Companies   Clauses  Act^  ».  65—         — 
Expenses  of  obtaining  Act, 

The  promoters  of  a  railway  company  contracted  with  a  landowner,  being 
a  peer  of  Parliament,  to  pay  him  £20,000  personally,  for  his  countenance 
and  support  in  obtaining  their  Act,  such  sum  to  be  independent  of  the 
ordinary  payment  for  land,  severance,  and  other  usual  compensation*  After 
the  passing  of  the  Act  the  directors  of  the  company,  when  formed,  ratified' 
the  contract,  but  having  doubts  whether,  under  the  Lands  Clauses  Act,  the 
landowner  was  entitled  to  the  money  personally,  they  covenanted  by  deed  to 
pay  interest  upon  the  amount,  which  was  to  be  retained  by  the  company  or 
paid  into  Court.  A  separate  agreement  stipulated  for  the  quantity  of  land  to 
be  taken  for  the  railway,  and  the  amount  to  be  paid  by  the  company  :-^     • 

Held,  that  the  original  contract  and  the  contract  by  the  directors  after 
the  formation  of  the  company  to  pay  a  sum  of  money  for  countenance  and 
8upix)rt  previously  given  in  procuring  the  Act,  were  ultra  vires  of  the  com- 
pany, and  could  not  be  enforced  against  the  company  as  payment  of  expenses 
of  obtaining  the  Act,  under  the  65th  section  of  the  Companies  Clauses  Act,  or 
otberwise. 

The  doctrine  laid  down  by  Lord  Cottenham,  that  a  company  after  forma* 
tion  is  bound  by  the  contracts  of  its  promoters,  disapproved  of;  and  so  far 
as  it  applies  to  anything  to  be  done  which  is  ultra  vires  of  the  company, 
must  be  considered  as  overruled. 

1  HIS  bill  was  filed  by  the  Earl  of  Shrewsbury  against  the  North 
Staffordshire  Bailway  Company,  Ambrose  Lisle  Phillips,  and  Charles 
Robert  Scott  Murray  (representatives  of  John,  Earl  of  Shrewsbury)^ 
and  James  Robert  Hope  Scott  and  Elward  BeUasis  (representatives 
of  Bertram  Arthur,  Earl  of  Shrewdmry). 

It  stated  that,  by  virtue  of  a  cartain  Act  or  Acts  of  Parliament, 
the  Shrewebury  estates  were  limited  to  the  heirs  male  of  the  body 
of.  John,  the  sixteenth  Earl  of  Shrewsbury,  with  remainder  to  the 
use  of  Bertram  Arthur,  seventeenth  Earl  of  Shrewsbury,  and  the 
heirs  male  of  his  body,  with  remainder  to  the  use  of  the  person 
upon  whom  the  title  of  Earl  of  ShrewAury  should  descend,  and 
the  heirs  male  of  the  body  of  such  person,  with  a  proviso  that  no 
tenant  in  tail  of  the  said  premises  should  alien  any  part  thereof, 

Vou  L  2  /^  .2 
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tV(-G.  K.     «r  do  anything  to  the  disinherison  of  the  heiis  inheritable  as 
1865       aforesaid. 

EarTof         ^^  *^®  y®^^  18*5  *^®  tenant  in  tail  in  existence  was  Earl  Jchtk 
SHKKwgBUBT  j[e  was  succeeded  by  Earl  Bertram,  and  Earl  Bertram  was  suo- 

NoBTH      oeeded  by  the  present  Earl,  who  was  the  plaintiff  in  this  suit. 
wiiBE  Rail-       In  November,  1844,  a  railway  was  projected  which  was  intended 

wayOo.  ^  p^g  through  the  Chumet  Valley,  forming  portion  of  the 
•Shrewsbury  estates,  and  situate  near  the  family  mansion  called 
AUon  Towers.  There  was  already  a  canal  and  a  small  riyer  or 
stream  passing  through  that  valley.  It  was  considered  by  Earl 
John  that  the  making  of  that  railway  would  be  prejudicial  to  the 
settled  estate  which  were  the  subject  of  the  parliamentary  entail, 
namely,  Alton  Towers,  and  Earl  John  was  disposed  to  oppose  the 
bill.  The  Promoters  of  that  company,  through  Mr.  Sharp,  who 
was  the  chairman,  or  the  person  taking  the  principal  and  actiye 
part  in  the  matter,  were  desirous  of  buying  off  the  opposition 
which  they  anticipated  from  Earl  John,  and  accordingly,  on  the 
25th  of  February,  1845,  Mr.  Sharp,  on  behalf  of  the  Promoters, 
entered  into  a  written  contract  with  Earl  John,  which  was  in  these 
terms: — 

**  Heads  of  Arrangement  made  the  25th  day  of  February,  1845, 
between  the  Earl  of  ShrewAury  and  Biibert  C.  Sharp,  Esq^ 
chairman  of  the  proposed  Chumet  Valley  BaHway  Company,  on 
behaK  of  the  directors  and  himself.  It  is  agreed  that,  in  the  event 
of  such  company  being  incorporated  by  Act  of  Parliament,  the 
sum  of  £20,000  be  paid  to  the  Earl  of  Shrewsbury  or  his  executors 
before  possession  is  taken  of  his  land  for  the  purposes  of  die  Act. 
That  the  said  sum  be  independent  of  the  ordinary  payment  for 
land  severance  or  other  usual  compensation,  the  amount  of  which, 
when  ascertained,  shall  be  paid  into  the  Court  of  Chancery.  That 
if  possible  a  clause  shall  be  introduced  into  the  Act,  permitting 
the  payment  of  the  moneys  payable  for  these  estates  to  be  paid  to 
the  account  now  existing  in  the  Court  of  Chancery,  instead  of  a 
new  account  to  be  opened  for  the  purpose  of  this  Act  That  in 
the  formation  of  the  railway  no  deviation  shall  be  made  from  the 
parliamentary  line,  otherwise  than  the  deviation  marked  on  the 
plan  agreed  to  and  signed  respectively  by  Lord  Shrewsbury  and 
Mr.  Sharp.    The  company  shall  not  have  power  to  enter  npcm 
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any  lands  of  the  Earl  for  the  purpose  of  taking  stone  or  other     V.-C.  K. 
materials,  or  depositing  soil  or  refuse,  building  huts  or  station        1865 
houses,  or  making  bricks  or  tiles,  without  the  consent  of  Lord     eablof 
Shrewsbury  in  writing ;  they  shaU  not  create  stagnant  waters,  or  Shrewsbuet 
bore  holes ;  the  ditches  to  the  embankments  to  be  made  condudve      ^obth 
to  drainage.    The  company  to  make  all  necessary  bridges  of  smiiERAiL- 
communication,  culverts,  crossings,  and  approaches,  and  to  make      ^^^ 
good  all  damages  done  to  tenants  and  occupiers,  and  to  execute 
their  works  on  Lord  Shrewslmry's  land  within  three  years  from  the 
passing  of  the  Act ;  maintaim'ng  a  good  and  effective  police.    The 
company  shall  dress  down  and  grass  the  slopes  or  embankments 
on  Lord  8hrewdmry*8  land.    That  all  bridges  made  over  public  or 
private  ways,  or  over  the  line  of  railway,  shall  have  a  parapet  six 
feet  high,  if  required.    The  company  to  erect  a  first-class  station 
at  Oakamoor,  and  so  as  to  form  no  obstruction  or  inconvenience  to 
the  approcwjh  from  thence  to  Alton  Towers^  the  designs  and  working 
drawings  for  which  to  be  submitted  to  Mr.  Puffin,  at  a  cost  of 
£100.    The  ornamental  trees  near  the  line  and  on  the  estate  to  be 
protected  from  damage  by  the  yfbrks  of  the  railway.    The  chair- 
man of  the  company,  conjointly  with  others  of  the  directors, 
shall,  if  required,  at  any  time  previous  to  the  bill  being  read  in  the 
House  of  Lords,  execute  a  more  formal  agreement  or  contract,  as 
Lord  Shrewsbury  may  be  advised,  for  the  purpose  of  securing  the 
fulfilment  of  this  arrangement.    In  the  event  of  any  difference  of 
opinion  or  dispute  arising  on  the  terms  and  intentions  of  this 
agreement,  or  the  mode  of  carrying  it  into  effect,  John  WtUon 
Patten^  Esq.,  M.P.  for  North  Lancashire,  shall  determine  such 
difference,  and  each  party  shall  be  bound  by  his  decision." 

The  bill  for  promoting  the  Chumet  Valley  Railway  Company 
was  never  introduced  into  Parliament ;  but  the  undertaking  in- 
tended to  have  been  promoted  was  subsequently  adopted  by,  and 
became  merged  in,  the  undertaking  of  the  Defendants,  the  North 
Staffordshire  BaUway  Company.  Previously  to  the  10th  of  Octo- 
ber, 1845,  a  provisional  committee  was  formed,  for  promoting  three 
several  bills  in  Parliament,  inijluding,  among  others,  the  Defen- 
dants' bill,  intituled  ''The  North  Staffordshire  BaUway  (Chumet 
Valley  Line)  BiH,  1846."  The  last-named  provisional  committee 
agreed  with  the  Promoters  of  the  proposed  ChumM  VaUey  BaUway 

2  R2  2 
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y.-G.  K.     Comjpany  to  take  up  their  project,  and  to  assume  all  the  liabilities 

1865       and  rights  of  such  proriaional  committee,  including  their  agree- 

Eabl  op     naent  of  the  25th  of  February,  1845,  with  the  Earl  of  ShrewAury  ; 

Bhrewsbuby  ^^^  ^^  ^  meeting  of  the  provisional  committee  of  the  then  proposed 
NoBTH      N(yrlh  Staffordshire  Bailway  Company^  held  on  the  10th  of  October, 

suiiiE  BAUi-  1845,  the  chairman  reported  that  the  arrangements  with  the  land-^ 

*     owners  were  progressing  favourably,  and  that  he  considered  the 

^reement  made  between  the  Old  Chumet  directors  and  Lord 
Shrew^ry  was  one  which  the  North  Staffordshire  directors  were 
in  honour  and  good  faith  bound  to  fulfil ;  and  it  was  resolved  that 
the  arrangements,  signed  by  Mr.  Sharp  and  Lord  ShrewAury, 
should  be  considered  binding  on  the  North  Staffordshire  Company. 
On  the  26th  of  Jime,  1846,  the  said  three  bills  having  passed, 
received  the  Boyal  assent ;  the  Defendants  were  incorporated,  and, 
by  one  of  such  Acts,  they  were  authorized  to  execute  the  line  of 
railway  through  the  Chumet  Valley.  At  a  meeting  of  the  diree* 
tors  of  the  North  Staffordshire  Railway  Company,  held  on  the  29th 
of  June,  1846,  three  clays  after  the  passing  of  the  Acts,  a  reso* 
Iiltion  was  passed  that  the  agree&ent  and  arrangements  previously 
entered  into  with  Lord  Shrewsbury  be  approved,  and  that  the  soli- 
citors of  the  company  be  instructed  to  carry  them  into  effect^  and 
that  the  common  seal  be  affixed  to  such  agreements  as  the  soli* 
citors  should  advise  to  be  necessary. 

By  the  North  Staffordshire  Bailway  Act,  1847,  the  three  before- 
mentioned  Acts  were  repealed,  except  as  to  so  much  of  the 
North  Staffordshire  Baffway  (Pottery  Line)  Ad,  1846,  as  estab- 
lished and  incorporated  the  North  Staffordshire  Bailway  Company, 
and  vested  in  them  the  Trent  &  Mersey  Navigation ;  and  by  the 
same  Act  of  1847,  p6wers  were  given  to  the  Defendants  for  the 
construction,  maintenance,  and  management  of  their  aforesaid 
undertaking,  called  the  North  Staffordshire  {Chiimet  VaUey)  Litte, 
and  for  the  purchase  and  taking  of  lands  for  the  purpose  thereof, 
including  two  parcels  of  land  containing  respectively  20a.  Or.  2p. 
and  16a.  3b.  Up.,  situate  in  the  parishes  of  Alton  and  Boeester, 
which  formed  part  of  the  settled  estates;  and  the  Defendants 
were  further  authorissed  to  use,  for  the  diversion  of  the  river 
Chumet,  3r.  19p.  of  land,  also  situate  in  the  parishes  of  Alton  and 
Bocester,  and  further  part  of  the  settled  estates. 


wayOo. 
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The  Lands  Clauses  Aety  1845,  was  passed  after  the  said  agree-     V.-o.  K^ 
ment  of  the  25th  of  February,  1845,  and  was  incorporated  in  all       1865. 
the  HofHh  Staffordshire  Baiiway  Acts ;  and  in  consequence  of  the     eI^of 
pioyiflions  contained  in  the  73rd  section  of  the  said  Lands  Clauses  Sbb=.wbbtot 
Ad,  the  Defendants  declined  to  pay  the  said  sum  of  £20,000  into    ^Nokth 
the  hands  of  Earl  John.  wirk  Raii^ 

Various  negotiations  then  took  place  between  the  Defendants 
and  Earl  John  and  his  agents,  as  to  the  amount  and  valuation  of 
the  land  to  be  purchased  by  the  company,  and  for  the  purpose  of 
carrying  out  the  agreement  of  the  25th  of  February,  1845 ;  and 
at  length  an  instrument  was  executed  by  Earl  John  and  the  De- 
fendants,  dated  the  20th  of  January,  1848,  whereby,  after  reciting 
that  the  bill  for  incorporating  the  Defendants'  company  had  been 
opposed  through  Parliament  by  Earl  John^  and  with  a  yiew  to  the 
countenance  and  support  of  the  said  fkurl  to  the  undertaking,  and  to 
meet  the  expenses  and  inconvenience  to  which  the  Earl  would,  by 
leaaon  thereof,  be  personally  subject,  the  then  Promoters  thereof,  in 
the  event  of  the  company  being  incorporated,  had  promised  that, 
oyer  and  above,  and  exclusive  of  and  in  addition  to  the  compensar 
tion  money  to  be  paid  by  the  company  for  all  damage  and  inconve- 
nience by  severance  or  otherwise,  which  should  be  occasioned  to 
the  remainder  of  the  estate  of  the  said  Earl  by  the  purchase  and 
taking  of  the  said  land,  and  which  said  purchase-money  was  to  be 
paid  into  this  Court,  they  woidd  pay  to  the  Earl  the  sum  of 
£20,000 ;  and  reciting  that  doubts  had  arisen,  or  might  arise,  whe- 
ther it  was  lawful  for  Earl  John  to  retain  the  said  sum  of  £20,000, 
or  any  portion  thereof,  to  bis  own  use,  and  whether  such  sum 
diould  not  be  deemed  to  have  been  contracted  to  be  paid  for  and 
on  account  of  the  several  parties  interested  in  such  land,  as  well 
in  possession  as  in  remainder,  reversion,  or  expectancy ;  and  further 
leciting  that  it  would  be  for  the  benefit  of  Earl  John  that  the  said 
sum  of  £20,000  should  not  be  paid  into  the  Bank  of  England ; 
and  it  had,  therefore,  been  arranged  between  the  Earl  and  the 
company  that  the  company  should  retain  possession  thereof,  and 
should  enter  into  covenants  therein  contained  in  lespeci  thereof, 
and  that  the  Earl  should  also  enter  into  a  covenant  for  indemnify- 
ing the  company  from  the  consequences  of  such  arrangement.    It 
was  witnessed  that  the  company  covenanted  with  the  Earl,  his 
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V.-C.  K.     heirs  and  assigns,  that  they  wonld,  so  long  as  they  should  retain 

1866       possession  of  the  £20,000,  pay  to  Earl  Johnf  his  executors,  admi- 

Eabl  of     nistratois,  or  assigns,  interest  on  the  said  sum  at  the  rate  of  £3 

®""^^'"'  per  cent,  per  annum ;  and  it  was  provided  that  the  Defendants 

NosTH      should,  if  legally  required  to  do  so,  pay  into  the  Bank  of  Bnglandr 

viiBs  Rau^  in  the  name  of  the  acoountantrgeneral,  the  said  sum  of  £20,000, 

,wAT^  .     ^^^  ^^  thereupon,  and  upon  payment  of  interest  upon  the  said 

sum  at  the  rate  of  £5  per  cent  per  annum  to  the  persons  entitled 

thereto  for  the  time  being,  the  covenant  should  cease  and  be 

void ;  and  the  Earl  covenanted  to  indemnify  the  company  against 

all  losses^  damages,  and  expenses  they  might  incur  relative  to  the 

said  sum,  or  the  payment  of  interest  thereon. 

There  was  also  an  indenture  of  even  date  with  the  last-men- 
tioned deed  of  covenant,  and  made  between  Earl  John  and  the 
raHway  company,  for  the  sale  and  purchase  of  so  much  of  the 
settled  estates  as  should  be  required  for  the  purposes  of  the  nil- 
way ;  but  this  indenture  was  abandoned  by  the  mutual  consent  of 
both  parties,  and,  in  lieu  thereof,  an  agreement  was  executed  in 
the  year  1850,  by  which  the  Earl,  as  tenant  in  tail  in  possession  of 
the ',  said  estates,  agreed  to  sell  to  the  railway  company  the  land 
so  required  by  them  for  the  [sum  of  £4473,  which  said  sum  was 
paid  into  Court  and  invested,  and  the  dividends  were  ordered  to 
be  paid  to  the  owner  of  the  estates  for  the  time  being.  The 
Defendants  paid  to  Earl  John  interest  upon  the  said  sum  of 
£20,000  from  the  date  of  the  indenture  of  covenant  of  the  20th 
of  January,  1848,  until  his  death  in  November,  1852,  but  no  part 
of  the  principal  sum  was  paid  to  Earl  John^  nor  had  any  part  of  it 
or  any  interest  in  respect  of  it  ever  been  paid  since  Earl  Jokiis 
death  to  any  other  person  by  the  Defendants,  and  the  same  still 
remained  in  their  possession. 

Earl  John  by  his  will,  dated  in  August,  1845,  appointed  the 
Defendants,  A.  L.  Phillips  and  Charles  8.  Murray^  his  execatois. 
Earl  Bertram  Arthvo',  shortly  after  his  accession  to  the  earldom 
and  settled  estates,  instituted  a  suit  by  his  next  friend  (he  being 
then  an  infemt)  against  the  Defendants  for  the  purpose  of  enforcing 
payment  of  the  said  sum  of  £20,000,  but  the  suit  had  not  been 
brought  to  a  hearing  at  the  time  of  his  death  in  the  year  1856. 

Earl  Bertram  Arthur  made  his  will  on  the  3rd  of  April,  1856^ 
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and  appointed  the  Defendants  J.  B.  H.  Seott  and  R  Bdhm  his     T.-G.K. 
execaton,  but  they  having  declined  to  prosecute  the  suit  instituted       1865 
bj  their  testator,  this  bill  was  filed  by  the  present  Earl  of  ShrewB-     eabl  or 
Imry  against  the  Narlh  Staffordshire  Bailway  Company.     By  the  S«««^by- 
bill  it  was  alleged  that  the  agreement  of  the  25th  of  February,    g^^^JIJ^. 
1845,  was  entered  into  for  the  purpose  of  obtaining  reasonable  and  shire  Rail>  . 

proper  terms  for  the  protection  of  the  settled  estates ;  that  the       ' 

aaid  agreement  was  adopted  by  the  directors  of  the  company 
after  its  formation ;  and  upon  the  fiEuth  of  such  agreement  being 
onied  into  effect.  Earl  John  had  fgiven  his  support  and  counte- 
nance to  the  undertaking ;  that  the  said  Earl  had  not  directly  or 
indirectly  made  any  corrupt  use  of  his  power  or  position  as  a 
peer  of  Earliament  in  the  furtherance  of  the  company's  bills ;  and 
that  the  agreem^it  so  adopted  and  acted  upon  was  a  valid  and 
binding  agreraient  on  the  company,  and  was  not  in  any  way  con- 
tnuy  to  public  polioy. 

The  bm  allied  that  the  Defendants  Phillips  and  Murray ,  as 
lepresentatiyes  of  Earl  John,  claimed  to  be  entitled  to  the  £20,000, 
as  belonging  to  the  personal  estate  of  the  testator ;  but  the  Plain- 
tiff submitted  that  the  said  sum  ought  to  be  inyested  in  ^the 
purchase  of  other  estates  to  be  settled  to  the  same  uses  as  the 
settled  estates.  And  it  stated  that  the  Defendants  8coU  and 
Bdlasis,  as  executors  of  Earl  Bertram  Arthur,  claimed  to  be  en- 
titled to  the  interest  upon  the  £20,000  which  accrued  due  during 
the  lih  of  Earl  Bertram  Arthur, 

The  bill  prayed  that  it  might  be  declared  that  the  agreement  of 
February  25, 1845,  was  valid  and  binding  upon  the  Defendants 
the  railway  company ;  that  the  said  sum  of  £20,000  belonged  to 
the  settled  estates,  whereof  the  Plaintiff  was  tenant  in  tail  in  pos- 
session, and  ought  to  be  laid  out  in  the  purchase  of  other  estates 
to  be  conveyed  to  the  uses  of  the  settled  estates,  and  that  the 
Plaintiff  was  entitled  to  the  interest  since  the  death  of  Earl 
Bertram  Arthur,  and  would  be  entitled  to  the  interest  on  the  rents 
of  the  said  lands,  when  purchased,  for  his  life;    and  that  the 
Defendants  the  railway  company  might  be  ordered  to  pay  the 
said  sum  accordingly. 

The   Plaintiff,  by  an  affidavit  made  in  the  suit,  stated  that, 
although  he  had  been  a  director  of  the  company  for  many  years, 
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y.-G,  K«,'    and  had  l)een  a  shareholder  ever  since  the  year  I8469  he  was  not 

1865       aware  of  the  existence  of  the  agreement  of  Februarys  1845,  until' 

Earl  of     the  month  of  Aprily  I860,  when  he  accidentally  became  acquainted 

^anuBT  ^^^  ^Y^^  circumstances  attending  it. 
g^Jl^^^       The  Defendants  the  railway  company]  by  their  answer  stated 
8HZBB  Rail-  that  the  agreement  of  February,  1845,  was  entered  into  for  the 
purpose  of  inducing  the  then  owner  of  the  settled  estates  to  with- 
hold his  opposition  to  the  undertaking,  and  to  give  his  support  to 
the  bill,  and  that  the  £20,000  was  to  have  been  paid  to  him  for 
•  his  own  personal  and  absolute  benefit;  that  the  said  sum  was 
independent  of  any  payment  for  the  value  of  the  land  or  compai- 
sation  for  severance  or  other  injury.    They  insisted  that  the 
agreement  was  not  binding  upon  them,  and  that  they  oould  not 
legally  apply  the  funds  of  the  company  in  payment  of  the  sum  so 
agreed  upon,  or  in  payment  of  interest,  on  the  same ;  and  they 
submitted  that  the  Plaintiff's  claim  was  a  money  demand  and 
ought  to  be  prosecuted  at  law,  and  also  that  the  right  to  enforce 
such  claim  was  barred  by  the  Statute  of  Limitatioiu. 

Mr.  B0U9  Q.C.,  Mr.  BaUy,  Q.C.,  and  Mr.  Wickens,  in  support  of 
the  bill,  contended,  first,  that  the  agreement  entered  into  by  the 
promoters  of  the  company  was  valid  as  against  the  company  after 
incorporation ;  secondly,  that  the  thing  agreed  to  be  done  was  such 
that  it  would  be  within  the  powers  of  the  company  to  do  it  when 
incorporated ;  and,  thirdly,  that  if  the  thing  agreed  to  be  done  was 
not  strictly  within  the  powers  of  the  company  when  formed,  the 
defect  in  the  powers  of  the  company  to  do  that  whicli  was  con- 
tracted for  was  cured  by  the  acts  of  the  company  after  incorpora- 
tion. Here  the  thing  agreed  to  be  done  was  entirely  within  the 
powers  of  the  company.  It  was  not  illegal  for  a  company  to  buy 
off  an  opposition,  and  to  pay  all  expenses  incurred  in  the  promo* 
tion  of  a  scheme.  It  was  not  illegal  for  a  peer  of  Parliament  to 
enter  into  such  a  contract  as  this.  It  was  not  because  he  was  a 
member  of  Parliament  that  he  could  not  contract  to  do  that 
which  was  for  the  benefit  of  his  estate.  It  was  provided  by  the 
65th  section  of  the  Companies  Clauses  Consolidation  Act  (1)  that 
the  moneys  raised  by  a  company  should,  in  the  first  instance,  be 

(1)  8  Vict  c.  16. 
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a|[)plied  in  paying  the  costs  and  expenses  incurred  in  obtaining  the     V.-C.  K. 

i*pecial  Act,  and  all  expenses  incident  thereto.    The  sum  agreed  to        1865 

be  paid  to  the  Earl  of  ShrewAury  was  money  incurred  in  obtain-      earl  of 

ing  the  Act,  for  without  this  payment  it  was  probable  that  the  Act  SHttEvrouBY 

never  would  have  been  obtained.    In  the  case  of  TJie  East  Anglian    ^Nobth 

Staftomv 
BaHimy  Company  v.  The  Eastern  Counties  Bailway  Company  (1),  the   shibe  Rail- 

oompany  entered  into  a  covenant  which  was  not  within  the  scope 

of  their  powers,  and  it  was  held  that  the  company  had  no  power 

to  pay  the  costs  of  another  railway  company  in  soliciting  bills  then 

pending  in  Parliament ;  but  that  was  no  authority  in  the  present 

case.    In  The  South  Yorkshire  Railway  Company  v.  The  Qreai 

Norihem  Railway  Company  (2)  it  was  held  that  the  company  might 

do  certain  things  because  they  were  within  the  powers  of  their 

Act.    Here  the  contract  was  under  the  seal  of  the  company,  who 

recognized  the  acts  of  the  promoters,  and  this  would  have  made-a 

great  difference  in  Baron  BramwdTs  view  of  the  case  of  Bateman  v. 

The  Mayor  of  Ashtonrunder-Lyne  (3).     The  case  of  Eduoarda  v.  The 

Grand  Junction  Railway  Company  (4)  was  a  case  exactly  in  point, 

where  Lord  Cottenham  held,  that  withholding  opposition  to  a  bill 

then  before  Parliament  formed  a  good  consideration  for  an  agreie- 

ment  to  do  certain  acts,  and  that  the  railway  company  was  bound 

to  perform   an  agreement  made   by  the  projectors  of  it  prior 

to  incorporation.     The  company  was  as  much  bound  by  the 

agreement  as  if  the  clauses  had  been  inserted  in  their  Act  of  Par- 

hament.  \ 

This  case  was  followed  by  Stanley  v.  The  Chester  &  BirJcenhead 

Saihoay  Company  (5),  and  by  Lord  Petre  v.  The  Eastern  Counties 

Bailway  (6).   In  GreenhaJgh  v.  The  Manchester  &  Birmingham  RaiU 

way  Company  (J),  the  Act  originally  contemplated  did  not  pass,  and 

it  was  on  that  ground  that  the  company  was  held  not  to  be  bound 

by  an  agreement  entered  into  by  the  projectors  of  that  railway, 

and  also  because  the  projectors  had  determined  the  agreement  by 

notice.     In  this  case  the  Defendants  had  adopted  the  agreement 

entered  into  by  the  projectors.     In  Tlie  VauxhaU  Bridge  Company 

(1)  11  C.  B.  775.  (5)  3  My.  &  Cr.  773,  and  9  Sira.  264. 

(2)  9  Ex.  55.  (0)  1  Rail.  Ca.  462. 

(3)  3  H.  &  N.  323.  (7)  3  l\y.  &  Cr.  7^4. 

(4)  1  M}-.  &  Cr.  650. 
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V.-C.  K.      V.  Earl  Spencer  (1),  it  was  held  not  to  be  illegal  to  give  securities 
1865       to  persons  on  consideration  of  their  withdrawing  their  oppeaition 
Eaklof     ^  ^ ^^^  ^^  Parliament. 

Shbewsbuby      In  Simpson  v.  Lord  Houden  (2)  it  was  also  held,  that  a  contract 
North      with  a  peer  of  Parlieonent  that  for  a  consideration  he  would  con- 

gHiRE  Kail-  sent  to  a  certain  bill  being  passed,  was  not  illegal,  as  he  had  a 
right  to  bargain  for  compensation  for  his  land,  though  it  might 
become  illegal  by  certain  stipulations^  such  as  concealment  from 
the  Legislature  and  the  public  The  agreement  in  this  case  was 
not  illegal  upon  the  &ce  of  it,  and  it  was  not  illegal  for  a  peer  of 
Parliament  to  enter  into  an  agreement  to  withdraw  his  opposition 
to  the  bill  In  The  Earl  of  Lindseyy.Ths  Great  Northern  Baawaf 
Company  (3),  it  was  held  that  an  agreement  to  oppose  one  line  of 
railway  and  promote  another  was  not  ill^al. 

The  following  case  was  also  cited  on  this  point : — The  Eastern 
Counties  Railway  Company  v.  Sawkes{4^\  and  the  same  case 
before  the  Lord  Chancellor  and  also  before  Yice-CShancellor  ITmyU 
Btuce  (4).    It  was  there  held  to  be  not  mUra  vires  to  enter  into  an 
agreement  with  a  landowner  to  take  part  of  his  land,  and  to  accept 
from  him  a  withdrawal  of  opposition  to  a  bill  in  Parliament.    If 
the  Act  under  which  the  company  is  incorporated  enabled  the 
company  to  pay  all  preliminary  expenses,  or  expenses  attendant 
thereon,  it  could  not  be  %dtra  vires  in  the  company  to  enter  into 
such  a  contract  as  this.    In  Preston  v.  The  Liverpool  RaHioay  Com- 
pany (5)  the  promoters  were  treated  as  agents  of  the  company,  and 
in  Tlie  Caledonian  BaUway  Company  y.  The  Magistrates  of  Hdens- 
hurgh  (6)  it  was  held  that  anterior  arrangements  would  bind  the 
company  if  adopted  by  them.    Suppose  the  contract  was  iU^al  or 
vltra  vires  the  powers  of  the  company  when  they  should  be  called 
into  existence,  still  it  had  become  legal  by  its  adoption  after  the 
formation  of  the  company.    If  the  company  took  the  land  and 
derived  the  benefit   of  the  withdrawal  of  opposition  by  Lord 
Shrewsbury,  they  were  bound  in   justice   and   equity  to  falfil 
the  contract.    The  contract  was  not  simply  for  the  payment  of 

(1)  Jac.  64.  (4)  5  H.  L.  C.  331;  1  D.  M.  &  G 

(2)  3  My.  &  Cr.  97 ;  10  Ad.  &  E.  737 ;  3  D.  G.  &  Sm.  743. 
793  k  807 ;  and  9  CI.  &  F.  61.  (5)  1  Sim.  N.  S.  586. 

(3)  10  Hare,  664.  (6)  2  Macq.  391. 


WAT  Co. 


TOLL]  EQUITY  CASES.  603 

£20,000  for  withdrawing  opposition,  but  it  was  also  for  giving  V.-C.K. 
up  the  land  and  for  the  inconvenience  and  loss  sustained  by  the        1865 
Earl,  who  was  the  tenant  in  possession.    The  contract  for  the  pur-      £j^j^  of 

chase  of  the  land  must  be  considered  as  one  contract  with  the  Sh"*^'®^'"^ 

Vk 

payment  of  £20,000.    It  was  not  a  gratuitous  adoption  by  the    jj^^**™ 

company  of  an  agreement  which  they  were  not  bound  to  perform ;  sbibe  Bajl- 

but,  whether  they  were  bound  or  not,  they  adopted  the  contract  by 

a  formal  resolution  three  days  after  they  came  into  existence  as  a 

company,  by  a  subsequent  formal  deed  executed  by  them,  and  by 

the  payment  of  interest  upon  the  money  up  to  the  death  of  Earl 

John :  Gooday  v.  The  Colchester  BaUtoay  Company  (1).   It  could  not 

now  be  contended  that  Earl  John  was  personally  entitled  to  the 

benefit  of  this  money,  since  it  had  been  decided  in  Pole  v.  Pole  (2) 

that  the  benefit  of  it  must  be  secured  for  the  persons  entitled  in 

remainder  to  the  settled  estates. 

Mr.  Charles  Hall,  for  the  executors  of  Earl  Bertram, 

Mr.  OAamey  Q.O.,  and  Mr.  DicJcinson,  for  the  executors  of  Earl 
John., 

The  Attorney-General  (Sir  JB.  Palmer),  Mr.  Glasse,  Q.C.,  and 
Mr.  BovUly  for  the  Kail  way  Company : — 

This  contract  was  vUra  vires  when  it  was  first  entered  into,  and 
could  not  therefore  be  binding  on  the  company  after  its  formation. 
There  was  no  question  in  this  case  of  honesty,  because  the 
directors  were  bound  by  the  powers  of  their  Act,  and  were  bound 
also  to  act  legally  on  behalf  of  their  shareholders.  If  the  contract 
was  not  valid  as  made  by  the  promoters,  it  could  not  be  ren- 
dered valid  by  the  company  after  formation.  The  seal  of  the 
company  would  add  nothing  to  the  validity  of  a  contract  which 
was  originally  invalid.  The  directors  of  the  company,  after  its 
formation,  were  bound  to  apply  the  funds  for  the  purposes  pointed 
out  by  their  Act,  and  the  payment  of  £20,000  to  a  landov^-ner  for 
the  withdrawal  of  his  opposition  was  not  within  the  powers  of  the 
Act  of  Parliament  The  case  of  The  Eastern  Counties  Railway 
Company  r.  Hauokes  does  not  affect  this  question,  for  there  the 
contract  was  for  the  purchase  of  land ;  and  though  it  might  have 
(1)  17  Bcav.  132.  (2)  2  Dr.  &  Sm.  420. 
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V.-C.  K.     been  a  large  sum  of  money  to  pay  for  it,  there  was  nothing  illegal 

1865       in  the  original  contract  It  was  laid  down  ia  Salomons  y.Ijaing{l), 

Earl  op      Gaffe  V,  T]ie  Newmarket  Railway  Company  (2),  and  Ma/cgreffcr  v. 

Shbewsbuby  rjrj^  J)c^er  d:  Deal  RaUway  Company  (3),  that  railway  companies 

North       ^gj^  bound  to  apply  their  moneys  for  the  purposes  directed  by  the 

£uuiE  Kail-  Act  of  Parliament,  and  no  other.    Such  a  contract  as  this,  if  made 

'      by  the  company  after  its  formation,  would  not  hare  been  within 

their  powers,  and  if  so,  it  could  not  have  been  within  the  powers 
of  the  promoters  of  the  company. 

It  WCU3  necessary  in  this  case  to  examine  the  conflicting  de- 
cisions of  Lord  QMenham  and  the  present  Lord  Chancellor.  The 
decision  of  Lord  Coitenham  in  Edwards  t.  The  Grand  Junction 
Railway  Company,  followed  by  Stanley  v.  The  Clhester  &  Birken- 
head Company  and  Lord  Petre  t.  Th£  Eastern  Counties  Railway 
Company,  was  distinctly  disapproved  of  by  Lord  CranworOh  in  the 
caae  of  The  Caledonian  Railway  Company  v.  Tlie  Magishraies  of 
Helensburffhy  and  in  Preston  v.  The  Liverpool  Railway  Company. 

In  the  latter  case  his  Lordship  said,  that  if  the  validity  of  the 
contract  had  depended  upon  the  withdrawal  of  Mr.  Preston  i 
opposition  to  the  bill,  he  should  have  taken  time  for  considera- 
tion, and  that  there  were  grave  objections  to  the  doctrine  laid  down 
by  Lord  Coitenham.  His  Lordship  observed,  moreover,  that  the 
decision  in  Lord  Petrels  case  made  everybody  start  who  heard  it, 
and  if  the  case  before  him  had  depended  on  that,  he  should  have 
asked  for  time  to  consider  it  But  if  the  general  doctrine  con- 
tended for,  namely,  that  the  directors  were  bound  by  the  contracts 
of  the  projectors,  was  a  sound  doctrine,  still  they  could  only  be  so 
bound  by  contracts  which  the  company  might  itself  make  after 
the  bill  had  passed,  and  the  incorporation  had  been  completed. 
Lord  Campbell  had  decided  that  it  would  be  ultra  vires  to  enter 
into  a  covenant  to  pay  a  sum  of  money  to  a  person  for  merely 
consenting  to  withdraw  an  intended  opposition.  Lord  Brouyham 
had  also  coincided  with  Lord  Cranworth  in  doubting  the  soundness 
of  Lord  Cottenham's  decisions.  The  contract  to  pay  Lord  Shrews- 
bury  £20,000  was  quite  apart  from  the  purchase  of  the  land,  which 
was  altogether  a  separate  affair.  The  danger  of  the  doctrine 
which  bound  the  directors  and  shareholders  of  a  company  by  acts 
(1)  12  Beav.  339.  (2)  18  Q.  B.  457.  (3)  18  Q.  B.  6ia 
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done  by  the  promoters,  derived  considerable  force  from  the  state-     V.-a  K. 
ment  made  by  the  Plaintiff  in  this  case,  who  stated  that,  although       1865 
he  had  himself  been  a  director  of  the  company  for  some  years,  and      eabl  of 

a  shareholder  ever  since  the  year  1846,  he  could  not  remember  SHBEwsBrmr 

V, 

that  he  was  ever  made  aware  of  this  contract  entered  into  with      North 
Earl  John  until  the  year  1861.    If  this  was  the  case  with  regard  amnE  Baii.- 
to  the  Plaintiff,  how  was  it  possible  that  the  shareholders  should      ^^^  ^' 
know  what  sums  they  were  liable  for,  previous  to  the  formation  of 
the  company  ?    In  the  case  of  Williams  v.  The  Si.  George's  Harbour 
Company  (1)  the  money  contracted  to  be  paid  by  the  promoters 
was  for  consequential  damage  to  Colonel  WilHams's  land,  and  Lord 
Justice  Knight  Bruce  said  that  the  judgment  obtained  by  the 
Plaintiff  would  have  been  binding  upon  the  company  if  made  after 
the  passing  of  the  Act,  and  must  therefore  be  treated  as  binding 
upon  them ;  and  in  The  Company  of  Proprietors  of  the  Leominster 
Canal  Navigation  v.  The  Shrewsbury  &  Hereford  Railway  Conv' 
pany  (2)  Vice-Chancellor  Wood  said,  that  that  which  the  directors 
could  not  do  after  the  formation  of  a  company  the  provisional 
directors  could  not  do  before,  for  the  purpose  of  binding  the 
company,  and  this  was  decided  in  27*6  Caledonian  Company  v.  The 
Magistrates   of  Hdendburgh,     If  this  is  the  law :  that  money 
could  not  be  applied  except  for  purposes  within  the  meaning  of  the 
Act  when  passed,  it  is  dear  that  the  contract  in  question  was 
not  within  the  powers  of  the  present  Act.    If  the  arguments  on 
behalf  of  the  Plaintiff  were  to  prevail  they  would  go  to  this  extent : 
that  all  payments  to  buy  off  opposition  to  a  bill,  however  exor-^ 
bitant,  woidd  be  included  as  costs  and  expenses  in  obtaining  the 
Act.    The  meaning  of  the  65th  section  must  necessarily  be,  "  all 
expenses  properly  incurred,**  that  is,  expenses  incident  to  obtaining 
the  Act  in  the  ordinary  course,  but  an  agreement  to  pay  anything 
beyond  what  would  be  payable  under  the  Act,  for  something  not 
mentioned  on  the  face  of  the  Act  is  ultra  vires.    It  is  plain  that 
upon  this  agreement  there  was  nothing  but  buying  off  the  opposi- 
tion of  the  Earl,  for  which  the  £20,000  was  to  be  paid ;  all  other 
expenses,  such  as  value  of  land,  severance,  and  any  act  by  which 
land  might  be  injuriously  affected,  were  to  be  determined  under 
the  ordinary  powers  of  the  Act,  and  paid  for  ultra  the  £20,000i 
.    (1)  2  De  G.  &  J.  547.  (2)  3  K.  &  J.  654. 
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V.-O.  K.      This  sum,  then,  was  a  mere  bonus  to  the  Earl  beyond  every  other 

1865        payment  for  securing  his  non-opposition  to  the  Act,  and  it  was 

■£^0T     evidently  intended  to  be  paid  to  the  Earl  personally,  or  to  his 

Shbewsbuby  executors,  administrators,  and  assigns,  and  not  for  the  benefit  of 
North      the  settled  estates.    It  is  said  that  some  of  the  sections  in  the 

SHIRE  Kail-  Lands  Clauses  Aety  such  as  the  68th,  73rd,  and  76th,  recognised 
watmCo.  g^^j^  ^  contract  as  this;  but  it  is  not  so.  Those  sections  only 
provide  for  the  due  settlement  of  such  sums  as  may  be  payable, 
but  that  is  quite  beside  the  question  whether  the  company  had 
power  to  enter  into  such  a  contract,  and  the  Act  only  applies  to 
sums  of  money  which  may  be  properly  payable  by  the  company. 
This  £20,000  was  not  properly  payable  for  any  species  of  compen- 
sation under  the  Act.  It  had  nothing  to  do  with  the  Act,  and  was 
altogether  vlira  vires.  The  company  took  no  advantage  from  the 
contract  in  respect  of  the  £20,000.  They  did  not  obtain  an  acre 
of  land  for  it,  nor  an  atom  of  benefit  All  the  advantage  was  to 
the  Earl,  who  was  to  get  the  money  and  give  nothing  in  return, 
except  his  co-operation  in  obtaining  the  Act.  Then  as  to  the 
subsequent  acts  done  by  the  company,  there  was  no  intention  on 
their  part  to  do  any  act  to  bind  the  company ;  their  object  seemed 
to  be  to  sail  as  near  the  wind  as  possible,  and,  while  securing  to  the 
Earl  the  benefit  of  the  contract,  to  preserve  themselves  against 
any  liability.  Even  a  ratification  under  seal  was  useless,  since  it 
was  not  within  the  powers  of  the  company  to  enter  into  such 
a  contract.  Under  any  circumstances  this  is  a  mere  money 
demand,  and  Lord  ShrewAury  cannot  maintain  his  demand  in 
equity.  He  is  neither  the  heir  nor  the  executor  of  Earl  John, 
and  it  is  for  the  heir  or  the  executor  to  go  to  law  and  sue  the 
company  by  an  action. 

The  following  cases  were  also  cited : — MaunseU  v.  Tlte  Midland 
Great  Western  (Ireland)  Railway  Company  (1)  ;  Emesi  t. 
NichoOs  (2) ;  Burt  v.  The  British  Nation  Life  Assurance  Associa- 
tion (3). 

Mr.  jBoK,  in  reply : — 

The  Plaintiflf's  right  to  this  money,  or  the  interest  upon  it  in 
perpetuity,  rests  upon  t\vo  alternative  grounds :  either  the  contract 

(1)  1  H.  &  M.  130.  (2)  6  H.  L.  C.  401.  (3)  4  De  G.  &  J.  168. 
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of  1848  must  be  treated  as  an  independent  contract,  by  which  the     V.-O.  K, 
company  bound  themselves,  or  they  must  be  treated  as  bound  by        1865 
the  original  agreement  of  1845,  and  the  steps  taken  subsequent     eakl  of 
to  that  period.    In  construing  the  deed  of  covenant  of  1848  with  S«k*s^'w«^ky 
the  contemporaneous  contract  for  the  purchase  of  the  land,  it  must      ^obth 
be  taken  as  a  payment  of  420,000  m  consideration,  first,  for  the  shire  Bail- 
personal  inconvenience  of  the  occupier  of  the  estate,  wholly  irre-     "^tl^  ' 
spective  of  damage  to  the  land,  and  severance  and  residential 
damage ;  and,  secondly,  there  is  this  consideration  in  treating  it 
as  an  independent  contract,  that  the  price  of  the  land  should  be 
settled  by  agreement,  and  not  by  arbitration,  or  a  compulsory  trial 
by  jury.    The  company  have  had  the  benefit  of  this  agreement  up 
to  the  present  time,  and  it  was  a  very  desirable  thing  to  settle  the 
claims  of  a  landowner  by  amicable  agreement  instead  of  being 
forced  to  determine  the  value  by  reference  to  a  jury.    The  personal 
inconvenience  to  the  Earl  being  included  in  the  bargain,  in  addition 
to  the  value  of  the  land,  was  a  very  great  boon  to  the  company. 
Thirdly,  the  company  also  obtained  the  non-opposition  of  the  Earl 
to  their  scheme,  and  that  non-opposition  was  a  thing  continuing 
after  the  passing  of  the  Act,  and  was  not  at  an  end  when  the  deeds 
of  1848  were  executed ;  all  of  these  considerations  formed,  in  fact, 
part  of  the  contract.     The  company  derived  considerable  benefit 
from  the  contract  taken  as  a  whole,  and  the  £20,000  was  not. 
as  contended,  a  mere  douceur  to  the  Earl  for  >vithdrawing  his 
opposition. 

But  if  the  deeds  of  1848  did  not  constitute  a  new  contract,  still 
the  company  were  bound  by  the  agreement  of  1845,  which  they 
had  distinctly  adopted.  The  doctrine  laid  down  by  Lord  Cotten" 
ham,  although  it  may  have  been  shaken  by  the  cases  decided  in 
the  House  of  Lords,  still  remains  the  law  of  the  land.  Those 
principles  have  been  acted  upon  ever  since,  and  ought  now  to  be 
recognised.  Li  all  the  cases  decided  by  Lord  Cotienham,  the  with- 
drawal from  opposition  was  a  part  only  of  the  consideration  for  the 
contract ;  and  so  it  was  in  this  case ;  and  although  an  extravagant 
sum  might  be  paid  for  the  land,  the  contract  is  not  illegal  because 
it  contains  the  additional  consideration  of  withdrawal  from  oppo- 
sition on  the  part  of  the  landowner.  Therefore,  whether  this  case 
rests  upon  the  deeds  of  1848  or  the  previous  contract  of  1845, 
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V.-C.  K.     the  company,  who  have  derived  the  benefit  of  it,  are  bound  to 
18G5        fulfil  the  whole  contract. 


Karl  of  

suiuiwsbuby 

NoKTH  Dec.  18.    Sir  K.  T.  Kindersley,  V.C,  after  stating  the  terms 

BurRE^Au]-  ^^  *^®  agreement  of  the  25th  of  February,  1845,  continued:— 
^H.  *  I  have  read  tlirough  the  stipulations  contained  in  this  agree- 
ment, for  the  purpose  of  observing  that,  with  respect  to  all  the 
matters  stipulated  for,  it  is  the  company  who  are  to  be  under  the 
obligation  to  do,  or  to  abstain  from  doing,  these  several  things. 
There  is  nothing  tl\at  Lord  Shrewsbury  is  to  do ;  there  is  nothing 
onerous  to  him  and  beneficial  to  the  company.  On  the  contrary, 
everything  that  is  to  be  done  is  onerous  to  the  company  and 
beneficial  to  Lord  Shrewsbury  or  to  the  Shrewsbury  estates.  And, 
therefore,  none  of  those  things  which  are  there  stipulated  can 
constitute  a  consideration  for  the  £20,000  which  is  <»ntracted  to 
be  paid  to  Lord  Shrewsbury. 

The  question,  then,  that  first  presents  itself,  is  this :  what  was 
this  £20,000  to  be  paid  for?  What  was  the  consideration  for  it? 
What  quid  fro  quo  was  there  ?  What  benefit  was  the  company  to 
get  for  which  they  were  to  pay  £20,000  ?  The  agreement  itselt 
which  I  have  just  read,  is  totally  silent  upon  the  subject  One 
thing,  however,  is  perfectly  clear,  that  it  was  intended  that  this 
sum  should  go  into  the  pocket  of  Earl  John,  and  of  nobody  else. 
It  was  intended  that  he  personally,  individually,  and  exclusively 
should  have  the  £20,000,  and  that  no  suooeeding  tenant  in  tail  of 
the  estates  should  have  the  smallest  benefit  from  it 

Now,  upon  that  I  may  observe  that,  although  such  was  clearly 
the  intention  of  the  parties,  yet,  if  it  had  happened  that  Earl 
John  had  actually  received  that  £20,000, 1  should  have  held,  in 
accordance  with  my  decision  in  Pole  v.  Pole  (1),  that  Earl  Joh 
was  a  trustee  of  that  fund  for  the  benefit  of  the  persona  succes- 
sively interested  in  the  settled  estates.  I  should  not  have  enter- 
tained the  smallest  doitbt  about  that  And  the  present  Loitl 
Slirewdmry,  founding  himself  upon  that,  and  insisting  that  the 
£20,000,  which  was  agreed  to  be  paid  to  Earl  John^  ought  to  he 
for  the  benefit  of  the  successive  tenants  in  tail  of  the  settled 
(1)  2  Dr.  &  Sm.  420. 
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estates,  contentls  that  he  has  a  right  to  put  himself  into  tlie     V.-O.  K. 
positioa  of  Earl  John  for  the  purpose  of  enforcing  against  the        1865 
railway  company  the  contract  which  the  promoters  entered  into      jiabl  op 
with  Earl  John  for  his  own  personal  benefit,  and  which  (as  it  is  Shbewsbubt 
contended)  Earl  John  might  have  enforced  against  the  company.       North 
The  question  remains,  could  Earl  John  have  enforced  that  contract  shiuk  Bail- 
against  the  company  ?  ^IL-  ' 

Xow,  as  I  have  said,  except  that  the  agreement  of  the  25th  of 
February,  1845,  shews  clearly  and  beyond  all  doubt  or  ambiguity, 
that  the  intention  of  the  parties  was,  that  the  £20,000  should  be 
for  the  personal  and  exclusive  benefit  of  Earl  John,  it  does  not 
disclose  or  hint  at  the  consideration  for  which  that  sum  was  to  be 
paid.    It  certainly  was  not  intended  as  compensation  for  any  land 
to  be  taken,  nor  for  any  severance  which  the  taking  of  land  might 
occasion,  nor  with  reference  to  any  of  those  compensations  which 
a  landowner  may  be  entitled  to  insist  on  by  reason  of  injury  sus- 
tained in  consequence  of  the  construction  of  the  railway  or  the 
operations  of  the  company,  such  as  the  general  injury  inflicted  on 
his  propsrty,  or  that  sort  of  injury  which  is  called  residential 
damage,  for  that  his  residence  would  be  less  comfortable,  less  con- 
venient, less  valuable,  or  less  desirable,  than  it  was.    The  £20,000 
was  not  meant  to  touch  anything  of  that  kind.    It  is  expressly 
provided  by  the  clause  I  have  read,  that  the  £20,000  is  to  be  inde- 
pendent of  the  ordinary  payment  for  land,  severance,  or  other 
usual  compensation,  the  amount  of  which  is  to  be  ascertained  in 
the  usual  way. 

It  has  been  argued,  indeed,  that  residential  damage,  that  is, 
that  undefined  mischief  which  the  occupier  of  a  house  sustains  by 
the  proximity  of  a  railway,  cannot  be  called  an  usual  compensation, 
because  in  a  large  number  of  cases  there  is  no  residence  on  the 
property  to  give  rise  to  the  question  of  residential  damage.     But  I 
conceive  that  the  term  usual  compensation  means  usual  with  refer- 
ence to  the  nature  of  the  property  interfered  with,  and  the  manner 
in  which  it  is  afiected  by  the  railway ;  and  compensation  for  resi- 
dential damage  is  a  usual  compensation  in  those  cases  where  part 
of  the  property  interfered  with  consists  of  a  residence,  the  con- 
venience or  the  comfort  of  which  is  injuriously  aflfected  by  the 
company's  works.    And  it  appears  to  me  that  the  £20,000  stipu- 
VoL.  I.  2  ^  2 
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V.-C.  K.  lated  by  this  contract  to  be  paid  to  Earl  John  was  intended  to  Le 

1865  over  and  above  every  compensation  which  Earl  Jokn^oi  any  person 

Eabl  or  beneficially  interested  in  the  settled  estates,  could  legally  demand 

Shbewsburt  £j^jj^  ^^  company,  on  any  account  whatever. 

NoBTH  Ifow,  let  us  see  whether  any  light  is  thrown  on  the  intenti<Hi  of 

spiRB  Kail-  the  parties  by  what  took  place  subsequently  to  the  agreement  of 

^tL-  ■  the  25th  of  February,  1845,  and  before  the  .Eailway  Act  was 


On  the  10th  of  October,  1845,  a  meeting  of  the  provisional 
committee  was  held,  at  which  the  chairman  reported  that  an 
arrangement  had  been  made  between  the  old  Chumet  directors 
and  Lord  Shrewsbury  (meaning  the  agreement  of  the  25th  of  Feb- 
ruary, 1845),  which,  it  appeared  to  him  (the  chairman),  the 
railway  company  were  in  honour  and  good  faith  bound  to  fulfil. 
Whereupon  it  was  resolved,  that  the  arrangement  signed  by  Mr. 
Sharp  and  Lord  Shrewsbury  (meaning  the  agreement  in  question) 
be  considered  binding  on  The  North  Staffordshire  Company.  Neither 
the  report  nor  the  resolution  states  what  the  consideration  was  for 
the  £20,000  stipulated  to  be  paid  by  the  contract  thus  adopted 
by  the  provisional  committee ;  but  the  fact  that  it  was  adopted 
by  them,  because  it  was  considered  that  they  were  bound  in 
honour  and  good  faith  to  adopt  it,  is  a  pretty  dear  indication  that 
it  was  not  considered  as  being  legally  binding  upon  them. 

Seeing,  then,  that  we  fail  to  ascertain  either  from  the  agreement 
of  the  25th  of  February  itself,  or  from  the  report  and  resolution  of 
the  10th  of  October,  what  the  consideration  for  the  £20,000  was, 
let  us  see  what  the  Flaintifif  alleges  in  his  bill  on  this  subject  In 
one  paragraph  it  is  stated  that  Earl  John^  as  tenant  in  tail  in  pos- 
session of  the  settled  estates  in  the  year  1845,  threatened  to  oppose 
the  bill  imless  reasonable  and  proper  terms  for  the  protection  of 
the  settled  estates  coiild  be  arranged  with  the  promoters  of  the 
bill.  On  the  other  hand,  the  promoters  of  the  scheme,  which  was 
exposed  to  considerable  rivalry  and  opposition,  were  desirous  to 
secure  the  countenance  and  support  of  so  large  and  influential  a 
landowner  as  Lord  Shrewsbury ;  and  in  consequence  thereof  an 
agreement  was  entered  into  on  the  25th  of  February  between  Earl 
John,  on  behalf  of  the  settled  estates,  and  Mr.  Sharp.  Then  the 
bill  proceeds  to  state  the  terms  of  the  contract.    So  that  here  we 
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hare  the  Plaintiff's  own  statement  on  the  record,  that  the  only     V.-C.  K. 
inducement  which  led  the  promoters  to  make  this  contract,  con-        1885 
taining  not  only  those  stipulations  onerous  to  the  company  for  the      Easl  of 
protection  of  the  estates,  but  also  the  stipulation  that  £20,000  Shbiiwbbdht 
should  be  paid  to  Earl  John  was,  that  they  desired  to  have  the    ^ob™ 
countenance  and  support  of  so  large  and  influential  a  landowner  as  sbibe  Baut 
Lord  Shretptintri/,    And  notwithstanding  all  the  able  and  ingenious 
arguments  used  for  the  purpose  of  inducing  the  Court  to  think 
that  this  £20,000  was  to  be  paid  as  compensation  for  some  unde- 
fined injury  which  might  be  sustained  by  Lord  Shrewslnm/,  and 
for  which  the  company  would  hare  been  bound  to  pay,  at  least  to 
some  extent,  it  appears  to  me  that  the  conclusion  to  be  drawn  from 
the  contract  itself,  and  from  all  that  took  place  prior  to  the  actual 
formation  of  the  company,  and  from  the  Plaintift* 's  own  statement, 
is  this — that  the  £20,000  was  to  be  paid  to  Lord  SlirenDsbu/ry  for 
his  own  personal  benefit,  as  the  price  at  which  the  promoters 
agreed  to   purchase   his   countenance  and  support  in  the  pro- 
ceedings  they  were  taking  with  a  view  to  obtain  their  Act  of 
Parliament. 

Let  us  now  see  whether  anything  that  took  place  subsequently 

to  the  formation  of  the  company  throws  any  light  on  the  question 

of  the  consideration  for  the  agreement  to  pay  the  £20,000.    Two 

acts  are  referred  to   which  took  place  after  the  company  was 

formed.     The  one  was  a  resolution  passed  by  the  directors  on  the 

29th  of  June,  1846,  within  a  few  days  after  the  passing  of  the 

Railway  Act,  by  which,  after  referring  to  certain  agreements  and 

awangements  which  had  been  entered  into  with  certain  landowners 

and  others,  with  a  view  to  and  during  the  application  for  the  Act 

of  Parliament,  and,  among  the  rest,  the  arrangement  with  Lord 

Shrewsbwry,  it  was  resolved  that  the  same  be  approved,  and  that 

the  solicitor  and  engineers  be  instructed  to  carry  them  into  effect, 

and  that  the  common  seal  be  afiBxed  to  such  agreements  as  the 

solicitors  cidvise  to  be  necessary.    Nothing  is  there  said  as  to  the 

particulars  of  the  agreement. 

The  other  act,  which  took  place  subsequently  to  the  formation 
of  the  company,  is  the  indenture  of  covenant  of  the  20th  of 
January,  1848,  prepared  by  a  professional  gentleman,  for  the  pur- 
l)ose  of  carrying  into  effect,  so  far  as  could  safely  be  done,  the 

2/9  2  2 
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V.-C.  K.      contract  of  the  25th  of  February,  1845 ;  and  in  this  instrument 

1865       we  find  two  considerations  suggested  for  the  £20,000,  vk,  1st, 

Eablop     the  securing  the  countenance  and  support  of  Lord  ShrewAuri/Xo 

Shrewsbury  ^Yxq  undertaking ;  and,  2ndly,  to  meet  the  expense  and  inconve- 

NoRTH      nience  to  which  Earl  John  would,  by  reason  thereot  be  personally 
•  (Stafford-         _  _  _         ...  -n  *    i  •       3    ^        i 

SHIRE  Rail-  subject.     !Now,  it  is  impossible  not  to  feel  convincea  that  the 

second  consideration,  thus  assigned,  is  a  mere  conveyancing  fiction. 
The  framer  of  the  deed,  finding  no  consideration  mentioned  in  the 
agreement  of  the  25th  of  February,  1845,  would  naturally  inquire 
what  the  consideration  was,  and  would  be  told  (as  the  iact  was) 
that  it  was  to  secure  the  countenance  and  support  of  Lord  Shreia^ 
bury ;  but  he  would  feel  that  th^tt  consideration,  standing  alone, 
would  form  a  very  unsatisfactory  consideration  for  £20,000,  and, 
therefore,  he  cast  about  for  something  that  would  wear  a  better 
appearance  as  a  consideration,  in  case  the  transaction  should  come 
to  be  challenged  in  a  court  of  justice,  and  suggested,  as  an  addi- 
tional consideration,  the  expense  and  inconvenience  to  which  the 
earl  would,  by  reason  of  the  undertaking,  be  personally  subject 
I  think  it  is  not  too  much  to  assume  that  the  suggestion  of  this 
consideration  in  the  deed  of  the  20th  of  January,  1848,  originated 
in  some  such  way  as  this,  when  it  is  recollected  that  it  was  never 
before  even  hinted  at,  and,  moreover,  that  there  is  not  now,  on  the 
part  of  the  company,  nor  on  the  part  of  the  Plaintiff,  Lord  Skre^ 
burtfy  nor  on  the  part  of  the  representatives  of  Earl  JohUy  nor  on 
the  part  of  any  other  person,  any  suggestion  that  there  was  any- 
thing in  the  shape  of  expense  or  inconvenience  to  which  the  earl 
would  or  could  be,  by  reason  of  the  making  of  the  railway,  person- 
ally subject.    There  is  not  an  attempt  to  shew  anything  of  the 
kind.    And  having  adverted  to  what  took  place  subsequently  to 
the  formation  of  the  company,  merely  for  the  purpose  of  seeing 
what  light  it  throws  on  the  question,  what  was  the  consideration 
for  the  £20,000  agreed  to  be  paid  to  Earl  John  by  the  agreement 
of  the  25th  of  February,  1845,  it  appears  to  me  the  result  of  the 
M  hole  case  is  that  the  real  consideration  was,  as  the  Plcdntiff  him- 
seK  alleges  by  his  bill,  the  securing  the  countenance  and  snpprt, 
in  lieu  of  the  opposition,  of  Earl  John  to  the  railway  scheme  in 
its  passage  through  Parliament,  and  no  other  consideration  what- 
ever. 
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And  to  this  view  I  must  adhere  throughout.    I  do  not  say,  nor     V.-C.  K. 
do  I  mean  to  insinuate,  that  the  object  was  to  influence  the  earl's        1865 
vote  in  the  House  of  Lords ;  but  it  was  that  he  might  be  converted      eaul  of 
from  an  enemy  into  an  ally.    I  cannot  look  upon  this  contract  in  SimKW8BCBr 
any  other  light  than  that ;  I  cannot  suppose  there  was  any  other      Noimi 
consideration  for  the  agreement  to  pay  the  £20,000.  bhibk  Bail- 

Such  being  the  view  that  I  take  as  to  the  consideration  for  the 
agreement  of  the  25th  of  February,  1845,  is  there  anything  illegal 
in  such  a  contract  ?  Is  it  illegal  for  the  promoters  of  a  railway  to 
agree  with  a  landowner  to  pay  him  £20,000,  in  consideration  of 
his  withdrawing  his  opposition  to  the  scheme,  or  of  his  giving  it 
his  countenance  and  support?  I  apprehend  there  is  nothing, 
illegal  in  it ;  and  if  Earl  John  were  to  bring  an  action  against  the 
promoters  who  contracted  with  him  to  recover  the  amount  they 
contracted  to  pay,  they  could  not  resist  the  action  on  the  ground 
of  illegality.  Nor  would  it  be  rendered  illegal  by  the  fact  that 
Earl  John  was  not  merely  a  landowner,  but  also  a  peer  of  Parlia- 
ment ;  for,  though  that  fact  might  give  rise  to  more  or  less  of 
suspicion  that  it  was  designed  to  influence  his  vote,  yet,  unless 
such  a  bargain  were  proved,  the  contract  could  not  be  impeached. 
A  landowner  cannot  be  restricted  of  his  rights  because  he  happens 
to  be  a  member  of  Parliament. 

Then  comes  this  question.  Is  such  a  contract  by  the  promoters 
binding  on  the  company  when  subsequently  formed  ?  This  is  a 
question  which,  even  if  it  were  untouched  by  authority,  would  be 
one  of  considerable  difficulty.  Veiy  cogent  arguments  present 
themselves  on  both  sides  of  the  question.  In  support  of  the  view 
that  contracts  of  this  description  between  the  promoters  and  land- 
owners ought  to  be  binding  on  the  company,  it  may  be  observed 
that  the  company  owes  its  existence  to  the  labours  and  exertions 
of  the  promoters.  That  in  order  to  accomplish  the  object  of  pro- 
curing the  Act  of  Parliament  by  which  the  company  is  to  be 
formed,  and  to  remove  the  difficulties  and  impediments  which 
stand  in  the  way,  it  is  necessary  for  the  promoters  to  negotiate 
and  arrange  with  the  landowners  with  respect  to  various  matters 
relating  to  the  intended  operations  of  the  company,  and  to  con- 
tract with  them,  not  only  that  certain  works  shall  be  effected  in  a 
particular  manner,  but  also  that  certain  sums  of  money  shall  be 
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V.-C.  K.  paid  to  them  by  the  company ;  that  without  such  arrangements 
1865       and  contracts  the  object  of  procuring  the  formation  of  the  com- 

Earl  op  pany  might  possibly  never  have  been  attained ;  and  that>  therefore, 
SHUi^sntBT  j^  ge^nig  Qjjy  cousisteut  with  the  principles  <5f  honour  and  iaimess 

NoBTH  and  justice  that  the  company,  when  formed,  should  be  bound  to 
gums  Bail-  undertake  the  obligations  and  responsibilities  thus  created.    Fui- 

WAT  Cou 

ther,  it  has  been  urged  that  the  promoters  may  be  considered  as 

standing  in  the  position  of  agents  of  the  company,  and  that^  there- 
fore, the  company  ought  to  be  bound  by  their  engagements.  And 
another  reason  suggested  for  holding  that  the  company  ought  to 
be  bound  by  the  contracts  of  the  promoters  is  this,  that  (as  it  is 
alleged)  a  committee  of  either  House  of  Parliament  is  always 
averse  to  introduce  into  the  bill  special  clauses  for  effecting  par- 
ticular arrangements  with  landowners,  on  the  ground  that  such 
arrangements  may  be  effected  by  private  agreement  between  the 
promoters  and  the  landowner,  and  it  would  be  unjust  to  the  hmd- 
owner  if,  after  the  Act  has  passed,  such  agreement  should  be  held 
not  to  be  binding  on  the  company. 

On  the  other  hand,  the  arguments  for  holding  that  the  company 
ought  not  to  be  bound  by  the  engagements  of  the  promoters  are 
not  less  weighty.  It  is  observed  with  much  truth  that  it  is  a 
fallacy  to  regard  the  promoters  as  standing  in  the  position  of 
agents  of  the  company,  inasmuch  as  they  cannot  be  agents  of  a 
non-existing  body ;  nor  is  there  any  analogy  between  their  positiOD 
and  that  of  agents ;  they  are  merely  persons  who,  for  purposes  of 
their  own^  are  desirous  of  forming  a  company  to  oonstroct  a  rail- 
way ;  and  although  it  may  happen  that  the  promoters  themselves 
become  members  of  the  company  when  it  is  formed,  yet  the  great 
mass  of  shareholders  who  constitute  the  company  have  no  connec- 
tion with  the  promoters  or  their  acts,  and  certainly  never  recognise 
in  them  the  character  of  agents  of  the  company.  Then,  again, 
there  is  this  strong  argument  on  the  same  side,  that  those  who 
become  shareholders  when  the  company  is  formed,  take  their 
shares  on  the  faith  of  what  they  find  in  the  Act  of  Parliament 
constituting  the  company;  that  Act,  in  conjunction  with  the 
general  Acts  on  the  subject,  is  the  only  source  &om  which  they 
can  derive  a  knowledge  of  the  obligations  they  incur  and  the 
advantages  they  acquire  by  taking  shares ;  and  it  would  be  eon- 
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trary  to  justice  that  they  should  be  told  after  they  had  taken  their     V.-C.  K, 
shares  that  they  were  liable  to  certain  heavy  pecuniary  obligations,       1805 
not  noticed  in  the  Act,  which  had  been  incurred  by  the  promoters     Eablot 
in  order  to  induce  landowners  to  support  or  to  abstain  from   °"^*^^^''^ 
opposing  the  bill  in  its  passage  through  Parliament.    Another    ^o«ra 
ai^oment  against  holding  the  company  bound  by  the  contracts  of  &h:ub  Rail- 
the  promoters  not  sanctioned  by  the  Act,  is  that  the  e£Eect  would       ^...^ 
be  the  misleading  of  Parliament      When  the  Legislature  is 
applied  to  for  an  Act  to  sanction  the  construction  of  a  railway,  it 
has  to  take  into  consideration,  not  merely  the  benefit  of  the 
scheme  to.  the  public,  but  also  what  sum  the  work  will  cost,  and 
with  reference  to  that  to  fix  the  amount  of  capital  of  the  company, 
and  to  regulate  its  borrowing  powers.    But  if  the  company  is  to 
be  held  liable  for  all  the  contracts  of  the  promoters,  the  calcula* 
tions  upon  which  the  Legislature  proceeded  in  passing  the  Act 
might  be  rendered  yain  and  of  none  effect,  and  their  intentions 
defeated  by  reason  of  the  company  being  obliged  to  derote  its 
capital  to  the  discharge  of  a  large  amount  of  pecuniary  obligations 
contracted  by  the  promoters,  which  were  never  disclosed  during 
the  passage  of  the  bill  through  Parliament.    And  this  will  not 
appear  to  be  a  mere  idle  apprehension  when  it  is  recollected  that 
such  cases  as  that  of  Lord  Petre  have  occurred.    And  in  answer  to 
the  argument  founded  on  the  alleged  practice  of  committees  of 
the  Houses  of  Parliament  to  refuse  to  introduce  into  the  bill 
clauses  relating  to  particular  arrangements  between  the  promoters 
and  the  landowners,  it  may  be  observed  that  such  practice  (if, 
indeed,  it  exists)  has  its  origin  in  the  assumption  that  arrange- 
ments of  this  description  will  be  valid   and  binding  against 
the  company  without  being  sanctioned  by  the  Act ;  and  if  the 
law  were  only  settled   otherwise,    the  practice  would  of  course 
cease,  and  committees  would  not  refuse  to  introduce  clauses  into 
the  bill  to  sanction  any  contracts  between  the  promoters  and 
particular  landowners  which   should  appear  deserving  of  that 
sanction. 

Such  are  some  of  the  leading  arguments  upon  this  question 
considered  in  the  abstract^  and  supposing  it  ^were  unaffected  by 
decision.  And  on  that  supposition  I  own  that  in  my  opinion  it 
would  be  most  consonant  with  legal  principle,  most  just,  and  most 
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for  the  public  benefit,  to  hold  that  contracts  of  the  promoters  with 
landowners  are  not  binding  on  the  company  unless  sanctioned  by 
the  Act  constituting  the  company. 

It  remains,  however,  to  consider  how  the  question  is  altected  bj 
authority.    We  have,  on  the  one  hand,  in  favour  of  the  view  that 
contracts  with  promoters  are  binding  on  the  company,  the  autho 
rity  of  three  actual  decisions  by  Lord  Ccttenham  in  the  cases  of 
Edwards  v.  The  Grand  Junction  BaUway  Company,  Stanley  v.  The 
Birkenhead  BaUway  Company,  and  Lord  Petre  v.  The  Baskrn 
Counties  BaUway    Company.      In    these  cases    Lord   Cotienham 
decided,  imquestionably  and  distinctly,  that  the  contracts  of  pro- 
moters are  or  may  be   binding   on  the  company.     We  have, 
on  the  other  hand,  observations  made  by  learned  judges,  certainly 
not  overruling    the    decisions    of  Lord  Cottenham,  but  tending 
to  throw   doubt   on  the  propriety  of  those  decisions — ^I  mean 
Lord    Campbell    and    the    present    Master    of  the  BoUs.     In 
addition  to  that  we  have  strong  expressions  of  opinion  by  Lord 
Cranwdrth,  supported  by  clear  and  forcible  reasoning,  in  the  two 
cases  referred  to,  of  Preston  v.  The  Proprietors  of  the  Liverpool, 
Manchester,  dt  NewcasUe^ponrTyne  BaUway  Company,  and  Tlie 
Caledonian  BaUway  Company  v.  Tlie  Magistrates  of  Helensburgh 
in  favour  of  holding  that  the  company  ought  not  to  be  bound 
by  the  pecuniary  contracts  of  the   promoters,  unsanctioned  by 
the  Legislature.    In  the  second  of  those  two  cases,  after  haying 
taken  time  to  deliberate  upon  the  matter,  in  a  carefully  prepared 
judgment,  His  Lordship  expressed  himself  very  strongly  against 
the  view  of  Lord  Cottenham  in  the  three  cases  to  which  I  have 
referred,  and  doubted  .whether  he  should  not  advise  their  Lord- 
ships to  declare  that  those  decisions  of   Lord   Cotienham  were 
no  longer  to  be  considered  as  law ;   but  he  hesitated  to  do  so, 
from  a  reluctance  to  disturb  that  which  had  been  for  a  certain 
time  acted  upon,  and  considered  to  be  the  law  of  the  land,  espe- 
cially as  it  was  not  necessary  in  that  case  to  call  upon  their 
Lordships  to  pronounce  a  decision  one  way  or  the  other  ujwn 
the  abstract  question,  inasmuch  as  there  the  particular  contract 
was  ultra  vires  of  the  company.      He  held  distinctly,  and  the 
House  of  Lords  must  be  taken  to  have  so  decided,  that  Lord 
Cottenham's  decision,  even  supposing  it  to  be  right,  did  not  apply 
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to  any  contract  of  the  promoters,  where  the  thing  contracted  to  be     V.-C.  K. 
done  was  ulira  vires  of  the  company.  18G5 

Lord  Crantoorth,  in  his  judgment,  points  out  that  in  each  of  the     eabl  of 
three  cases  decided  by  Lord  Cottenham,  however  extravagant  the  S^"*^^^^^' 
bargain  might  have  been,  particularly  in  Stanley' s  Case,  where  the       North 
contract  was  to  give  £20,000  for  fourteen  acres  of  land,  and  in   siiike  Kail- 
Lord  Petren  Case,  where  the  contract  was  to  give  £20,000  for  a 
certain  inconsiderable  portion  of  land,  and  £100,000  for  damage 
sustained ;  yet,  what  was  to  be  done  was  in  its  nature  within  the 
powers  of  the  company.    And  Lord  Cottenham  himself,  in  Edwards 
V.  The  Grand  Junction  Railway  Company,  points  to  this  distinction. 
Now,  it  appears  to  me  that  in  the  case  now  before  the  Court  the 
contract  of  the  25th  of  February,  1845,  for  the  payment  of  the 
£20,000  to  the  Earl  of  Shrewsbury  is  ultra  vires  of  the  company. 
I  have  already  said  that  I  eannot  hold  it  to  be  anything  else  than 
a  contract  to  give  Lord  Shrewsbury  £20,000  for  his  countenance 
and  support — the  countenance  and  support  of  a  large  and  influen- 
tial landowner.    Now  it  might  be  that  as  long  as  the  promoters 
were  before  Parliament  struggling  to  accomplish  their  object  of 
procuring  an  Act  of  Parliament,  it  was  well  worth  their  while  to 
pay  £20,000  for  the  countenance  and  support  of  a  powerful  land- 
owner, who,  if  an  opponent,  might  defeat  the  project  altogether. 
But  when  once  the  Act  is  passed,  what  is  meant  by  "  the  coun- 
tenance and  support  of  a  large  and  influential  landowner  ?"   What 
is  such  countenance  and  support  to  the  company  when  once 
formed?    It  has,  indeed,  been  contended  that  the  countenance 
and  support  of  Lord  Shrewsbury  was  a  continuing  countenance 
and  support  after  the  passing  of  the  Act  and  the  formation  of  the 
company,  which  it  would  be  competent  for  the  company  to  pui> 
chase.     And  the  question  for  consideration  really  resolves  itself 
into  this :  supposing  that  in  1848,  without  any  prior  agreement 
between  the  promoters  and  Lord  Shrewsbury,  the  directors  of  the 
company   had    contracted    with  Lord  Shrewsbury  to    pay  him 
£20,000  in  consideration  of  his  giving  the  company  his  counte- 
nance and  support,  could  such  a  contract  be  maintained  against 
the  shareholders ;  or  (which  is  the  same  thing)  could  such  a  con- 
tract be  maintained  if  now  entered  into  with  the  present  Plaintiff*? 
Clearly  it  could  not.    By  the  Act  of  Parliament  constituting  the 
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V.-C.  K.     company,  taken  in  conjunction  with  the  Companies  Clauses  Qm- 

^^        sdlidaiion  Ad  and  the  BaUway   Clauses  Cansolidaiim  Ad^  the 

Earl  of     capital  contributed  by  the  shareholders  is  dedicated  to  the  pur- 

Shbewsburt 

r.         poses  of  constructing  and  maintaining  and  working  a  railway; 

SxAiTOBD-    *^^  I  am  at  a  loss  to  comprehend  how  the  countenance  and  sup- 

^^^  c^  P^^  ^^  ^  landowner,  however  influential,  and  even  though  he  be  a 

member  of  either  House  of   Parliament,  can  conduce  to  the 

furtherance  of  either  of  those  purposes ;  and  I  am  of  opinion  that 
neither  a  resolution  of  a  board  of  Directors  nor  the  vote  of  the 
majority  of  shareholders  at  a  general  meeting,  could  authorize 
the  application  of  any  portion  of  the  funds  of  the  company  to  the 
purchase  of  such  countenance  and  support,  even  as  against  a  single 
dissentient  shareholder.  Such  an  application  of  the  funds  of  the 
company  would  be  clearly  vUra  vires. 

Therefore,  even  supposing  that  Lord  CoUenhams  principle,  as 
interpreted  by  the  House  of  Lords  in  the  before-^mentioned  case  of 
The  Caledonian  Bailway  Company  v.  The  Magittraies  of  EdeM- 
hurgh,  is  stUl  to  be  considered  as  law,  namely,  that  the  contracts 
of  the  promoters  are  binding  on  the  company,  provided  that  what 
is  contracted  to  be  done  by  the  company  is  not  idtra  ffires,  I  am  of 
opinion  that  the  case  now  before  the  Court  does  not  come  mthin 
that  principle,  because  the  payment  of  £20,000  to  Lord  Shrews- 
bury for  his  countenance  and  support  is  uUra  vires. 

Feeling  the  impossibility  of  maintaining  that  the  payment  of 
£20,000  to  Lord  ShrewAury  for  his  countenance  and  support,  ac- 
cording to  the  agreement  of  the  25th  of  February,  1845,  was  not 
ultra  vires,  the  learned  counsel  for  the  Plaintiff  fell  box^k  upon  this 
argument :  that  the  deed  of  covenant  of  the  20th  of  January,  ISliy 
ought  to  be  regarded  as  a  new  and  original  contract- between  the 
company  and  Earl  John^  connected  with  and  forming  one  tzansac- 
tion  with  the  contemporaneous  deed  relating  to  the  purchase  of 
land  by  the  company,  and  that  the  £20,000  was  in  fact  to  be  paid 
as  part  of  the  consideration  for  the  purchase  of  that  land,  and 
that  it  was  therefore  within  the  scope  of  the  powers  of  the  com- 
pany to  bind  itself  to  the  payment  of  that  sum. 

I  cannot  accede  to  any  such  argument.  In  the  first  place,  theie 
is  no  connection  between  the  two  deeds  of  1848 ;  the  consideration 
for  the  land  agreed  to  be  taken  was  fixed  and  agreed  upon  by  the 
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contemporaneous  deed,  and  the  £20,000  was  altogether  irrespec-  v.<J.  K. 

tiye  of  it;  and  in  the  next  place,  so  far  from  the  deed  of  cove-  1865 

nant  of  the  20th  of  January,  1848,  being  capable  of  being  regarded  -ej^of 

as  a  new  and  original  contract  between  the  company  and  Earl  ^^ 


V. 


WAY  Co. 


John,  it  professes,  upon  its  very  face,  to  be  a  mere  adoption  and      North 
carrying  out,  in  a  particular  form,  of  the  contract  of  the  25th  of  smBE  Bailt- 
February,  1845,  which  was  the  contract  of  the  promoters. 

And  why  did  the  company  enter  into  this  deed  of  covenant, 
instead  of  simply  paying  the  money?  Merely  because,  having 
regard  to  the  73rd  section  of  the  Lands  CloMsea  Act,  they  appre- 
hended that  if  they  paid  the  money  to  Earl  John,  they  might 
possibly  be  made  to  pay  it  over  again  for  the  benefit  of  the  suc> 
cessors  of  Earl  John,  as  tenants  in  tail  of  the  settled  estates ;  and, 
therefore,  they  substituted  for  actual  payment  the  arrangement 
contained  in  the  deed  of  covenant  of  January,  1848. 

The  only  remaining  question  is,  whether  the  £20,000,  contracted 
by  the  promoters  to  be  paid  to  Lord  Shrewfhury,  can  be  maintained 
as  a  liability  of  the  company,  on  the  ground  that  it  comes  within 
the  meaning  of  the  term  "  costs  and  expenses  incurred  in  obtaining 
the  special  Act  and  all  expenses  incident  thereto,"  which  words 
occur  in  the  65th  section  of  the  Companies  Clauses  Consolidation 
Act  r  Is  the  promise  to  pay  £20,000  to  Lord  Shrewsbury  for  his 
countenance  and  support,  an  expense  properly  incident  to  the 
obtaining  the  special  Act  ?  It  seems  to  me  to  be  quite  impossible 
to  put  that  construction  on  the  65th  section.  The  effect  of  so 
doing  would  be,  that  every  sum  of  money,  for  any  purpose  what- 
ever, that  the  promoters  might  think  fit  to  promise  (however 
unreasonable  or  unrighteous  such  promise),  in  order  to  get  their 
scheme  passed  through  Parliament,  would  come  within  the  meaning 
of  expenses  incurred  in  obtaining  the  Act,  or  expenses  incident 
thereto. 

Upon  the  whole,  I  am  of  opinion  that  the  Plaintiff  cannot 
maintain  this  bill,  and  it  must,  therefore,  be  dismissed  with  costs. 

Mr.  Bolt  asked  that  the  costs  of  Earl  John  and  Earl  Bertram 
should  be  excepted,  as  Earl  John  entered  into  the  contract,  and 
the  representatives  of  both  the  deceased  earls  claimed  the  benefit 
of  it. 
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V.-C. K.  Mr.  OS)orm  sail  the  executors  of  Earl  John  did  not  support 

1865  the  claim ;  but  they  submitted  that  if  the  Plaintiff  should  be 

Eakl  op  successful,  they  should  wish  to  have  a  clause  inserted  in  the  decree 

HREwsBiBY  ^^  ^j^^  cffcct  that  it  was  without  prejudice  to  any  question  aato 

North      tbe  rights  of  the  earl. 
Stafforiv  ° 
BHiRE  Rail- 
way Co. 
The  Vice-Chaxcellou  said  he  could  make  no  difference. 

The  costs  of  Earl  Bertram  were  not  asked  for  by  Ids  counsel. 

Solicitoi-s:    Mr.   Nichdson;    Mr.   Herbert;    Messrs.  Burehdl; 
Messrs.  Younff  <&  JacJison ;  Slessrs.  Carr  &  Williamson. 


Jan.  is. 


v.-CK.  CORPORATION  OF  HYTHE  v.  EAST. 

ISGG 

Practice — Breach  of  covenant — Damages— 21  &  22  Vict,  c.  27. 

The  Court  has  no  power  under  Sir  Hugh  Cairns^  Actj  upon  motion  in  a 
cause,  after  a  decree  for  specific  pcrfonnance  of  a  covenant,  to  add  an  order  for 
assessing  damages  for  breach  of  the  covenant. 

Such  an  order  would  bo  a  supplemental  decree  upon  facts  which  had 
subsequently  occurred. 

IHIS  was  a  motion  on  behalf  of  the  Plaintiffs,  that  in  addition 
to  the  specific  performance  ordered  by  the  order  of  the  17th  of 
January,  1854  (on  the  hearing  of  this  cause  for  further  consideia- 
tion)  of  the  covenant  contained  in  the  indenture  of  the  7th  of  June, 
1851,  damages  might  be  awarded  to  the  Plaintiffs  for  the  breach 
by  the  Defendant  of  the  said  covenant  to  the  present  time,  and 
that  an  inquiry  might  be  directed  to  assess  such  dami^es  accord- 
ingly. 

The  suit  was  instituted  for  the  specific  performance  of  a  covenant 
contained  in  an  indenture  dated  the  7th  of  June,  1851,  wherebv 
the  Defendant  covenanted  to  erect  on  certain  land  in  the  parish  of 
Hytlie  thereby  conveyed  to  him,  a  building  or  buildings  of  the 
value  of  £1200. 

By  an  order  in  the  cause  dated  the  17th  of  January,  1854,  the 
Defendant  was  ordered,  on  or  before  the  1st  of  November  then 
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next,  specifically  to  perform  the  said  covenant  so  far  as  the  same      V.-C.  K. 
remained  to  be  fulfilled.  186C 

After  this  order,  the  Defendant  proceeded  at  intervals,  and  to  c«)RronATioN 
some  extent,  with  the  erection  of  the  buildings ;  but  the  Plaintiffs     ^*"  ^^™*^ 
finding  that  the  Defendant  was  not  proceeding  with  diligence  to       ^^• 
perform  his  covenant,  presented  a  Petition  to  compel  him  to  com- 
plete the  erection,  and  an  order  was  made  on  the  1st  of  June,  1861, 
that  the  Defendant  should  within  six  months  specifically  perform 
the  covenant.    This  order  was  duly  served  upon  the  Defendant, 
but  he  took  no  steps  to  obey  it  until  the  middle  of  October, 
when  a  few  workmen  were  put  on,  who  continued  at  intervals 
to  work  upon  the  buildings;  but  very  little  progress  having 
been  made,  the  Plaintifls  moved  to  commit  the  Defendant  for ' 
contempt  in  disobeying  the  order.    The  motion  was  postponed 
from  time  to  time,  on  the  representations  of  the  Defendant  that 
he  intended  completing  the  buildings  as  soon  as  possible.    He, 
however,  still  neglected  to  do  so,  and  in  May,  1864,  the  Court  pro- 
nomiced  an  order  for  committal  of  the  Defendant.     Owing  to  some 
informality,  the  order  was  not  drawn  up ;  but  before  it  could  have 
been  served,  the  Defendant  had  absconded  from  Hi/the,  and  had 
ever  since  kept  out  of  the  way. 

There  was  an  affidavit  in  support  of  the  motion,  shewing  that  in 
consequence  of  the  waste  and  desolate  condition  of  the  buildings, 
and  their  being  in  such  an  unfinished  state  as  to  render  them  most 
unsightly,  and  a  nuisance  and  eyesore  to  the  town,  the  adjoining 
property  belonging  to  the  Plaintifls  (which  otherwise  would  be 
well  adapted  for  building  purposes),  remained  unbuilt  upon,  and 
would  continue  so  if  the  Defendant's  buildings  were  allowed  to 
remain  in  their  present  unfinished  and  unsightly  state.  That  the 
state  of  these  buildings  had  for  many  years  had  the  effect  of  de- 
creasing to  a  very  considerable  extent  the  value  of  the  adjoining 
property  belonging  to  the  Plaintiffs,  and  that  the  non-performance 
of  the  Defendant's  covenant  had  infiicted  very  great  pecuniary  loss 
and  damage  on  the  Plaintiffs  and  the  individual  members  of  the 
corporation,  as  well  as  upon  the  whole  town  of  Hythe  and  the 
inhabitants  thereof.  It  was  also  in  evidence,  that  the  Plaintiffs 
had  been  unable  to  ascertain  the  residence  of  the  Defendant,  and 
that  all  efforts  to  find  him  had  been  unsuccessful. 
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V.-C.K.      '    Mr.  Bat7y,  Q.C.,  and  Mr.  Dauney,  in  support  of  the  motion, 
1866        referred  to  the  second  section  of  Sir  Huffh  Cairns'  Ad,  21  &  22 
CoBPOBATioK  Vict.  c.  27,  and  submitted  that  the  damage  caused  by  the  Defen- 
op  Htthe    Jj^jj^  arose  out  of  the  non-performance  of  the  covenant,  and  the 
Eaot.       Court  consequently,  in  addition  to  directing  specific  performance 
of  the  agreement,  had  power  under  the  above  Act  to  assess 
damages.    The  intention  of  the  Legislature  was  that  the  Court  of 
Chancery*  should  have  power  to  give  full  relief,  and  not  send 
parties  about  from  one  Court  to  another.    In  this  case  it  would  be 
necessary  to  file  a  supplemental  bill  in  order  to  obtain  the  neces- 
sary relief,  unless  the  Court  could  grant  relief  upon  this  motion. 
They  referred  to  Hindley  v.  Emery  (1),  in  which  Vice-Chancellor 
Wood  said,  "  The  intention  of  the  Act  21  &  22  Vict.  c.  27,  was  to 
give  the  Court  power  to  grant  complete  relief  wherever  it  had  a 
well-founded  jurisdiction  to  entertain  the  case,  and  not  to  compel 
a  Plaintiff  to  seek  partial  relief  in  one  Court,  and  then  turn  him 
over  to  another  in  order  to  obtain  supplemental  relief." 

The  circumstances  of  this  case,  arising  from  the  difficulty  of 
proceeding  against  the  Defendant  by  any  other  process,  rendered 
it  very  desirable  that  this  order  should  be  made. 

Sib  E.  T.  Kindebsley,  V.C.  : — 

I  must  assume  that  when  the  decree  was  made  for  specific  per- 
formance, that  decree  gave  the  full  measure  of  relief  to  which 
the  Plaintiffs  were  entitled  upon  the  facts  then  alleged  and 
proved.  If  it  were  not  so,  the  remedy  would  be  by  a  rehearing 
or  appeal.  Since  the  decree,  certain  facts  have  occurred  from 
which  it  is  alleged  that  damage  has  arisen  to  the  Plaintifis,  and  I 
am  asked  to  put  this  construction  upon  the  Act, — ^that  it  is  com- 
petent to  the  Court,  on  motion  after  decree,  to  make  an  order 
giving  to  the  Plaintiffs  some  further  relief  beyond  what  they 
were  entitled  to  have  at  the  time  when  the  decree  was  made: 
that  is,  in  other  words,  that  the  Court  may  make  a  supplemental 
decree  on  motion  in  the  cause,  on  facts  which  have  happened  sub- 
sequently to  the  decree.  That  cannot  be  the  right  construction 
of  the  Act.  It  is  said  that  the  Court  will  not  be  doing  complete 
(1)  Law  Kep.  1  Eq.  52. 
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justice  unless  it  makes  the  order  now  asked  for.    Bat  it  must     Y.-O.  K. 
be  recollected  that  before  this  Act  the  Court  of  Chancery  had  no        1866 
power  to  give  damages  at  all ;  and  although  the  Act  has  given  oobpotTtiok 
the  Court  power  in  certain  cases  in  making  a  decree,  to  give     ovKttbs, 
damages  upon  the  facts  then  alleged  and  proved,  it  could  not       East. 
have  been  intended  to  give  the  Court  power  to  make  an  order  on 
motion,  which  would  in  effect  be  a  supplemental  decree  founded 
on  what  has  occurred  since  the  decree  was  made. 
Motion  refused. 

Solicitors :  Messrs.  Kingsford  &  Dorman. 


PIFFAED  V.  BEEBY.  v.^.K. 


Practice — Inteirogatory — Documents — Exceptions — Affidavit,    "" 

A  Defendant  may  decline  to  answer  the  usual  interrogatcMy  as  to  docu- 
ments. It  is  sufficient  if  he  expresses  his  willingness  to  make  the  affidavit 
prescribed  by  the  new  practice,  and  it  makes  no  difference  whether  the  excep- 
tion as  to  documents  is  a  single  exception  or  is  included  among  others.  ^But  if 
a  Defendant  professes  to  answer  the  interrogatory  be  must  do  so  fully. 

The  introduction  of  interrogatories  as  to  documents  should  now  be 
avoided. 

XBIS  case  came  on  upon  exceptions  to  an  answer. 

There  were  nine  exceptions,  six  of  which  were  allowed  upon 
grounds  not  requiring  a  report ;  the  other  three  exceptions  were 
on  the  ground  that  the  Defendants  had  not  sufficiently  answered 
the  interrogatories  as  to  documents  which  required  the  Defendants 
to  set  forth  in  a  schedule  all  books,  papers,  and  documents  in  their 
possession,  relating  to  the  matters  in  the  bill  mentioned.  To  these 
interrogatories  the  Defendants  answered  that  they  were  ready  to 
make  the  usual  affidavit  as  to  documents  in  their  possession,  and 
to  produce  tlie  same  when  required  to  do  so  according  to  the  prac- 
tice of  the  CJourt 

The  exceptions  were  that  the  Defendants  had  not  answered  the 
interrogatories ;  that  they  had  not  set  out  a  schedule  of  the  docu- 
ments required;  and  that  they  had  not  in  a  schedule  distin- 
guished the  particulars  of  such  documents. 


1S66 
Jan,  23. 
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V.-C.  K.         Mr.  Baily,  Q.C.,  and  Mr,  Benshaw,  in  support  of  the  exceptions, 

1866        submitted  that  the  Defendants  had  not  sufficiently  answered  the 

PiFFAKD     interrogatories.     They  cited  Beade  \.  Woodrooffe  (1),  where  the 

BixBy.      Master  of  the  Kolls  held  that  if  a  Defendant  answer,  he  must 

answer  fully. 

Although  the  Plaintiffs  might  have  obtained  production  by 
means  of  an  affidavit  upon  summons  under  the  new  practice,  there 
was  nothing  to  prevent  them  from  requiring  a  list  of  documents  to 
be  set  out  in  a  schedule,  by  which  course  the  further  expense  and 
trouble  of  proceedings  in  Chambers  would  be  avoided. 

Blr.  Oust,  for  the  Defendants,  contended  that  since  the  new  orders 
had  been  introduced,  it  was  the  universal  practice  never  to  answer 
the  interrogatory  as  to  documents.  It  was  now  sufficiently  an- 
swered by  the  form  used  in  this  answer,  that  the  Defendants  were 
willing  to  make  the  usual  affidavit  to  produce  the  documents  when 
required  to  do  so  according  to  the  practice  of  the  Court  The 
course  now  adopted  of  making  an  affidavit  as  to  documents  was  a 
less  exj)ensive  fonn  of  proceeding,  and  it  was  no  answer  to  say  that 
because  exceptions  were  taken  to  other  portions  of  the  answer,  the 
Plaintiffs  might  also  except  for  documents. 

In  the  case  of  Law  v.  The  Indisputable  Life  Insurance  Company  (2), 
Vice-Chancellor  Wood  said  Tie  should  hope  that  exceptions  to 
answers  on  the  ground  of  the  interrogatory  as  to  books  and  papers 
not  having  been  sufficiently  answered,  would  not  hereafter  be  gene- 
rally taken  in  such  cases,  though  in  the  particular  case  before  him 
His  Honour  thought  there  might  be  some  ground  for  the  exception- 
In  that  case  the  exception  was  one  of  other  exceptions.  In  Perry 
V.  Turpin  (3),  Vice-Chancellor  Wood  held  that  it  was  not  necessary 
now  in  every  case  to  insert  a  charge  of  documents  in  a  bill  as  a 
foundation  for  the  usual  interrogatory  concerning  them,  and  His 
Honour  observed  that  he  disliked  extremely  these  exceptions  as  to 
documents,  when  the  discovery  could  be  easily  obtained  at  Cham- 
bei-s  under  the  new  practice.  And  in  Kidger  v.  Worswick  (4)  Vice- 
Chancellor  Wood  said  he  considered  it  right  not  to  encourage 
exceptions  as  to  documents ;  the  case  was  one  of  simple  interroga- 

(1)  24  Bear.  421.  (3)  Kay,  apjx  49. 

(2)  10  Hare,  app.  20.  (4)  6  Jur.  (N.S.)  37. 
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tory  only ;  there  was  nothing  special  in  its  tenns,  and  the  form  of  V.O.  K. 
affidavit  in  Chambers  would  give  to  the  Plaintiff  as  large  a  security       1866 

against  fraud  as  an  answer  to  the  interrogatory  would  give.     He  Piffasd 
therefore  refused  to  make  any  order  upon  the  exceptions.  be^'by 

Mr.  Baity,  in  reply. 

Sir  E.  T.  Kindersley,  V.C.  :— 

With  regard  to  the  general  view  of  this  question,  I  concur  with 
the  Vice-Chancellor  Wood.  Formerly  the  only  mode  of  getting 
discovery  was  by  a  charge  and  interrogatory  in  the  bill ;  but  a  new 
practice  has  been  introduced  for  obtaining  production  of  documents 
in  a  summary  way  by  summons  in  Chambers ;  and  there  is  this 
advantage  in  its  being  done  by  that  mode — that  any  questions 
arising  as  to  the  suflBciency  of  the  discovery  are  discussed  and  dealt 
with  in  a  cheaper  and  more  summary  form  in  Chambers  than  by 
means  of  formal  exceptions  brought  into  Court  for  argument ;  and 
other  advantages  might  bo  suggested  as  resulting  from  the  new 
practice. 

I  must  say  I  think  that  the  new  practice  ought  to  be  observed, 
both  by  the  draftsman  who  draws  the  bill  and  interrogatory,  and 
by  the  draftsman  who  draws  the  answer.  It  would  be  better  that 
there  should  be  no  interrogatory  as  to  documents.  There  is  no 
use  in  it  whatever.  And  if  there  be  such  an  interrogatory,  it 
would  be  better  that  the  Defendant  should  not  answer  it.  That  is 
equally  useless,  for  if  the  Defendant  takes  that  course  and  omits 
to  answer  the  interrogatory,  except  by  saying  that  he  is  ready  and 
willing  to  make  the  usual  affidavit  as  to  documents,  then  I  think, 
consistently  with  the  view  taken  by  Vice-Chancollor  Wood  and  the 
reasoning  founded  on  the  change  of  practice,  he  is  justified  in  not 
answering  it,  and  no  exception  on  the  ground  of  his  not  having 
answered  it  ought  to  be  allowed.  But  if  the  Defendant  thinks  fit 
to  answer  it,  and  professing  to  answer  it,  answers  it  insufficiently, 
then  I  think  the  Plaintiff  ought  to  have  the  right  to  except.  I 
confess  I  do  not  see  the  difference  in  principle  between  the  ease 
where  such  an  exception  is  the  only  one,  and  the  case  where  it  is 
one  of  many.  In  either  case  I  think  that  where  the  Defendant 
has  altogether  omitted  to  answer  the  interrogatory,  the  exception 
Vol.  I.  2  T  2 
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ought  to  be  overruled ;  and  where  he  has  professed  to  answer  it,  but 
has  answered  insufficiently,  the  exception  ought  to  be  allowed.  It 
is  true  there  is  no  decision,  that  I  am  aware  of,  to  the  effect  that 
if  there  be  other  exceptions  the  Plaintiff  may  not  except  on  the 
ground  that  the  Defendant  has  omitted  to  answer  the  interrogatory 
for  production  of  documents ;  but  the  Vice-ChanceUor  Wood  has 
shewn  what  his  view  of  the  general  subject  is,  and  I  think  I  am 
following  out  that  view  by  overruling  these  three  exceptions. 

Solicitors  for  the  Plaintiffs :  Messrs.  WaUers  d:  Chuh. 
Solicitors  for  the  Defendants :  Messrs.  Taylor,  Mason,  &  Taybr. 


V.-C.  K. 

1866 

March  9. 10. 


SMITH  V.  WHITE. 
Immoral  purpom — Brothel — Amignment. 

A  lessee  of  a  house  which,  to  his  knowledge,  had  for  many  years  been  used 
as  a  brothel,  assigned  the  lease  absolutely,  knowing  that  the  assignee  intended 
to  use  the  house  for  the  same  purpose.  The  original  lease  oontained 
covenants  to  deliver  up  at  the  end  of  the  term,  in  good  repair,  and  not  to  nse 
the  house  as  a  brothel ;  and  the  assignment  contained  a  covenant  to  indem- 
nify the  lessee  from  the  covenants  in  the  lease.  The  lessee  having  been 
compelled  to  pay  for  dilapidations  at  the  end  of  the  lease,  sought  to  recover 
the  amount  from  the  estate  of  the  assignee  which  was  being  administered  :-- 

Eeld,  that  the  assignment,  and  every  thing  arising  out  of  it,  was  so 
tainted  with  the  immoral  purpose,  that  the  Plaintiff  could  not  recover. 

X  HE  question  which  arose  on  this  adjourned  summons  was  as  to 
the  validity  of  a  debt  claimed  by  the  Plaintiff,  from  the  Defendant, 
James  White,  as  executor  of  Eimund,  John  Lacey. 

The  Plaintiff,  Henry  Smith,  was  lessee  under  a  lease  granted  in 
1843,  by  the  Marquis  of  Exeter,  for  a  term  of  twenty-one  years,  at 
the  yearly  rent  of  £150,  of  the  Fountain  Tavern,  in  Catherine 
Street,  Strand.  This  lease  contained  a  covenant  to  repair  and 
yield  up  the  premises  in  good  repair  at  the  end  of  the  term,  and 
also  a  covenant  not  to  suffer  the  house  to  be  used  as  a  brothel  &(^ 
during  the  term  thereby  granted. 

In  December,  1845,  the  Plaintiff  agreed  to  sell  the  lease  of  the 
Fowntain,  with  furniture  and  fixtures,  to  Lacey,  for  £1400;  but 
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as  Lacey  had  not  suflScient  capital,  in  order  to  secure  the  unpaid     V.-C.  K. 
pnichase-monev  the  agreement  was  carried  out  by  means  of  an        1866 
Tinderlease,  the  rent  reserved  for  the  first  four  years  (in  addition       smttb 
to  the  £150  a-year)  amounting  to  £1400,  and  interest,  which      'ivrnTE. 

included  furniture,  &c.,  to  the  value  of  £1000,  and  £150  the  cost        

of  repairs.  This  underlease  contained  an  express  covenant  that 
the  premises  should  not  be  used  as  a  brothel,  and  also  a  proviso 
for  re-entry  by  Smith,  on  default  in  payment  of  rent  or  on  breach 
of  covenant  by  Lcicey,  It  also  contained  a  covenant  on  the  part 
oi  Smithy  that  if  Lacey  should  duly  pay  the  rent  reserved  during 
the  first  four  years  of  the  term,  then  Smith  would  assign  the 
premises  to  Lacey  for  all  the  residue  of  the  term  granted  by  the 
original  lease.  The  underlease  then  contained  a  recital,  that 
Bills  of  Exchange  should  be  given  to  Lacey  as  a  collateral  security^ 
and  a  covenant  by  Smith,  that  in  the  event  of  the  demise  thereby 
made  being  avoided  before  the  bills  had  become  due  and  payable, 
he  would  keep  Lacey  indemnified  against  payment  of  such  parts  of 
them  as  should  fall  due  after  the  avoidance  of  the  demise. 

The  rent  reserved  during  the  four  years  having  been  paid,  Smith, 
by  an  indenture  dated  in  March,  1850,  assigned  to  Lacey,  the 
premises  in  question  for  all  the  residue  of  the  term  granted  by 
the  lease  of  1843 ;  and  this  assignment  contained  a  covenant  on 
the  part  of  Lacey,  to  pay  the  rent  and  observe  and  perform  the 
lessee  8  covenants  contained  in  the  original  lease,  and  to  save, 
defend,  keep  harmless,  and  indemnify  the  said  Henry  Smith  of  and 
from  the  same,  and  the  payment,  and  observance,  and  performance 
thereof,  respectively. 

On  the  termination  of  the  term  granted  by  the  lease  of  1843, 
the  Marquis  of  Exeter  applied  to  Lacey  for  £(55,  for  dilapidations 
under  the  covenant  contained  in  the  lease,  but  Lacey  not  paying 
that  amount,  he  applied  to,  and  compelled,  the  Plaintiff  to  pay 
that  sum,  under  a  threat  of  proceedings;  and  the  Plaintiff 
having  paid  it,  now  sought  to  have  it  repaid  to  him  from  the  estate 
of  Lacey,  who  had  died,  in  accordance  with  the  indemnity  clause 
in  the  assignment  to  Lacey, 

The  evidence  went  to  shew  that  the  rent  of  the  house  was  very 
niuch  larger  than  the  house  was  worth  for  ordinary  purposes. 
The  Plaintiff  in  his  examination  swore  that  he  derived  no  benefit 

2  72  2 
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V.-C.  K.     from  the  purposes  for  which  the  house  was  used,  but  declined  to 

1SGG        swear  that  he  did  not  know  that  it  was  used  for  an  immoral 

Smith       purpose.     It  will  be  seen  from  the  judgment  that  upon  the  en- 

Whitt.      dence  the  Court  arrived  at  the  conclusion  that  the  house  had  been 

used  as  a  brothel  for  many  years,  and  that  the  Plaintiff  was 

aware  of  that  &ct,  and  knew  that  Lacey  intended  to  continue  so 

to  use  it. 

Mr.  Baily,  Q.C.,  and  Mr.  D.  Jones,  for  the  Plaintifif : — 

The  debt  claimed  is  a  valid  debt,  and  is  not  affected  by  any 
immoral  purpose.  The  lease  having  been  assigned,  the  assignee  is 
bound  to  perform  all  the  covenants  in  the  assignment,  and  one  of 
those  covenants  is  to  indemnify  the  assignor  against  all  the  cove- 
nants in  the  original  lease ;  and  the  present  claim  arises  upon  one 
of  those  covenants.  This  is  not  a  case  of  lessor  and  lessee,  or  that 
of  a  person  supplying  goods  for  an  immoral  purpose ;  but  here 
Smith  having  assigned  the  lease  to  Lacey ^  he  had  no  longer  any 
control  over  or  interest  in  the  user  of  the  premises. 

There  being  a  joint  liability  to  pay  for  the  dilapidations,  first  on 
the  assignee,  and,  on  his  default,  on  the  original  lessee,  the  money 
has  been  paid  by  the  original  lessee  for  the  use  of  his  assignee,  and 
at  his  request,  and  as  such  would  be  recoverable  by  him  from  the 
assignee  in  an  action  at  law. 

They  referred  to  Burnett  v.  Lynch  (1),  Wdveridge  v.  Stewart  (2). 

Mr.  Olasse,  Q.C.,  and  Mr.  Barnard,  for  the  Defendant : — 

This  debt  is  so  tainted  with  the  immoral  purpose,  that  it  canni^i 
be  recovered  either  in  equity  or  at  law.  There  can  be  no  doubt 
from  the  eudence  that  Smith,  when  he  assigned  the  premises  to 
Lacey, \ine\y  well  the  purpose  for  which  Lac&y  took  the  assignment. 
The  rent  given  for  the  premises  and  the  price  paid  are  alone  suffi- 
cient to  shew  the  purpose  for  which  the  premises  were  to  be  use  J. 
The  whole  transaction,  therefore,  and  everything  arising  out  of  it, 
is  so  tainted  with  the  immoral  purpose,  that  no  claim  arising  ont 
of  it  can  be  recovered  in  any  Court  of  justice.  It  matters  not 
whether  the  purpose  is  immoral  or  illegal. 

The  principle  applicable  to  the  case  of  one  paying  money  fv: 
(1)  5  B.  &  C.  569.  J  (2)  1  C.  &  M.  644. 
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another's  use  at  his  request  does  not  arise  here ;  there  being  no      V.-C.  k! 
such  priyity  between  the  parties  as  would  enable  the  Court  to        1866 
imply  a  promise.  Smith 

They  referred  to  Jennings  r.  Throffmarion  (1) ;  Bowry  v.  Bennet,      y,-^^ 

and  note  to  that  case  (2);   Gctdight  <&  Coke  Company  v.  Tur^       

ner  (3) ;  Fisher  v.  Bridges  (4) ;  CoUins  v.  Blantern  (5) ;  Qirardy 
T.  Bichardson  (6) ;  Biichie  v.  Smith  (7) ;  Paxtan  v.  PopJiam  (8) ; 
Beg.  V.  Bice  (9);  WiUyams  t.  BvUmore  (10);  HauleY.  Baxter  (U); 
Pownal  V.  Fi&rrand  (12);  Walker  v.  Pcr7;«n«  (13);  BarUeti  v. 
Ftnor  (14). 

Mr.  Bailyy  in  reply : — 

The  present  case  differs  from  all  the  cases  which  have  been 
cited;  the  immoral  purposes  being  in  all  of  them  part  of  the 
contract.  But  that  is  not  so  in  the  present  case ;  Smith  having 
absolutely  assigned  the  lease  to  Lacey,  had  no  further  control  over 
the  premises.  The  claim,  in  fact,  arises  out  of  the  original  lease ; 
the  liability  to  such  claim,  it  is  true,  arises  out  of  the  assignment, 
but  it  cannot  be  said  to  have  formed  part  of  the  contract. 

Sir  E.  T.  Kdtdeksley,  V.C.  : — 

It  appears  to  me  impossible  to  hold  that  the  Plaintiff  is  a 
creditor  of  Lacey^  his  claim  arising  out  of  an  illegal  transaction ; 
that  is,  a  transaction  which  was  intended  to  carry  into  effect  an 
immoral  purpose. 

The  evidence  shews  that  for  the  last  forty  years  the  house  in 
question  has  been  used  as  a  brothel  by  the  persons  who  have  been 
successively  lessees  or  occupiers  thereof ;  and  I  conclude  from  the 
evidence  that  the  Plaintiff,  when  he  granted  the  lease  to  Lacey, 
and  agreed  to  assign,  and  also  when  he  assigned,  the  premises  to 
Laeey,  perfectly  well  knew  that  the  house  had  long  been  so  used, 

(1)  Ry.  &  Mood.  251.  (8)  9  East.  408. 

(2)  1  Camp.  348.  (9)  Law.  Rep.  1  G.  C.  21. 

(3)  6  Bing.  N.  C.  324.  (10)  .^3  L.  J.  (Ch.)  461. 

(4)  2  E.  &  B.  118;  S.  C.  3  E.  &  (11)  3  East  177. 
B.  642.                                                           (12)  6  B.  &  C.  439. 

(5)  1  Sm.  L.  C.  5th  cd.  310.  (13)  3  Burr.  1568. 
(G)  1  Esp.  13.                                            (14)  Carth.  251. 
(7)  6  C.  B.  462. 
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T.-O.  K.      and  that  it  was  intended  by  Lucey  to  be  used  for  the  same 

186G       purpose.    Knowing  all  this,  he  assigned  his  lease  over  to  Lace^, 

SsfiTH  Now,  it  appears  to  me  that  the  authorities  dearly  shew  that 

WmTE.      ^^^  ^^  ^^^  ^  transaction  as  this  no  legal  right  can  be  created; 

and  that  no  action  would  lie  for  the  rent,  or  for  the  breach  of  any 

of  the  coTcnants,  or  for  anything  else  arising  out  of  the  trans- 
action. The  case  most  nearly  in  point  is  that  of  Jennings  v.  Throg- 
morion  (1),  where  rent  was  sought  to  be  recoyered  for  lodgings  let 
to  a  prostitute  on  a  weekly  tenancy.  In  that  case  it  signified 
nothing  to  the  lessor  whether  the  woman  carried  on  the  busiiiess 
of  a  courtezan  or  any  most  proper  business,  provided  only  she 
paid  her  rent ;  and  the  only  difference  between  that  case  and  the 
present  is,  that  in  that  case  there  was  a  weekly  tenancy,  so  that 
the  lessor  might  at  any  time  have  determined  the  tenancy  without 
the  impediment  of  any  existing  lease ;  but  knowing  the  purpose 
for  which  the  woman  hired  the  lodgings  he  continued  to  let  to 
her ;  and  it  was  held  that  the*  contract  was  so  tainted  with  im- 
morality that  the  Plaintiff  could  not  recover. 

Another  case  cited  is  also  in  point,  namely,  Bowrtf  v.  Bennd{i\ 
where  the  Plaintiff  knew  that  the  articles  of  dress  suppUed  by 
him  to  the  Defendant  were  intended  to  be  used  by  her  in  carrying 
on  her  vocation  of  a  prostitute ;  and  it  was  held  that  he  could  not 
recover. 

It  cannot  be  doubted  that  in  the  present  case  the  Plaintiff 
knew  that  the  means  of  paying  the  high  rent  which  was  to  be 
paid  by  Lacey  for  the  premises  would  be  derived  from  the  profits 
of  the  immoral  trade  to  be  carried  on  in  the  house ;  and  although 
he  had  no  lien  on  those  profits,  he  expected  to  be  paid  out  of 
them,  and  knew  that  unless  Lacey  carried  on  such  trade  he  would 
not  be  able  to  pay  the  rent. 

It  has  been  argued,  on  the  part  of  the  Plaintiff,  that  his  claim 
is  not  a  claim  for  rent,  but  for  money  which  Lacey  ought  to  have 
paid,  and  which  the  Plaintiff  has  been  forced  to  pay  under  his 
•covenant  with  the  Marquis  of  Exeler  contained  in  the  original 
lease ;  and  that  it  is  in  effect  money  paid  by  Plaintiff  io  the  use 
of  Lacey ^  which  ought  to  be  repaid  to  him  out  of  Lacey' 8  estate. 
But  it  appears  to  me  that  this  claim  arises  just  as  much  out  of 
(1)  Ry.  &  Mood.  251.  (2)  1  Camp.  348. 
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the  immoral  contract,  and  is  just  as  much  affected  by  the  taint  V.4D.  K. 

of  immoraKty  as  a  claim  for  rent.  '^^^ 

I  am  of  opinion  that  every  right  and  obligation  arising  out  of  Smith 

this  contract  is  affected  by  the  taint  of  immorality,  and,  there-  white. 
fore,  that  the  Plaintiff  cannot  be  regarded  as  a  creditor  of  Lacey, 

Solicitors  for  the  Plaintiff:  Messrs.  Johnston  &  Jackson. 
Solicitors  for  the  Defendant :  Messrs.  WaUer  &  Moojen. 
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M.R.  In  re  BIBMINGHAM  BLUE-COAT  SCHOOL. 

186G 

N-py^         Investment — Casfh  under  tJie  control  of  the  Court — Direction  in  prtvate  Act  to 

March  10, 12,      invegt  in  Exchequer  Bilk— 23  d:  2-^  Vict.  c.  38  s.  lO^General  Order  1st  of 

February,  1861,  rule  1. 

The  Court  may,  under  23  &  24  Vict.  c.  38,  s.  10,  and  the  General  Order 
of  the  1st  of  February,  1861,  rule  1,  order  the  investment  in  Consols  of  money 
I)aid  into  Court  under  a  private  Act,  although  such  private  Act  directs  the 
investment  to  be  in  Exchequer  Bills. 

15  Y  a  private  Act  of  Parliament  (8  &  9  Vict.  c.  27)  regulating  the 
management  of  tlie  estates  of  the  Blue-^oat  School  Charily  in 
Birmingham^  the  trustees  were  empowered  to  sell  clay,  sand,  and 
gravel,  which  it  should  be  necessary  to  remove  from  the  charity 
estates,  and  the  Act  directed  that  the  money  to  arise  from  such 
sale  should  be  paid  into  Court,  and  should  in  the  mean  time,  until 
otherwise  applied  in  pursuance  of  the  Act,  be  :&om  time  to  time 
laid  out  in  the  purchase  of  Navy,  Victualling,  or  Exchequer 
Bills,  and  that  the  interest  arising  from  the  money  so  laid  out  and 
the  money  received  for  the  bills  as  they  should  be  respectively 
paid  off  should  be  laid  out  from  time  to  time  in  the  purchase  of 
other  Navy,  Victualling,  or  Exchequer  Bills,  and  that  the  money 
so  paid  into  Court  should,  after  payment  of  certain  costs,  be  laid 
out  in  the  purchase  of  freehold  hereditaments  within  or  near  the 
borough  of  Birminffham,  to  be  conveyed  to  the  trustees  for  the 
general  purposes  of  the  charity. 

The  trustees  having  sold  some  clay,  sand,  and  gravel,  and  paid 
the  proceeds  (£2895)  into  Court,  presented  this  Petition  for  the 
investment  of  the  £2895  in  Consols,  and  the  payment  of  the 
dividends  to  the  trustees  for  the  time  being. 

Mr.  Speed,  for  the  Petitioners,  submitted  that  the  money  in 
question  was  "  cash  under  the  control  of  the  Court,**  within  the 
meaning  of  the  10th  section  of  the  23  &  24^Vict.  c.  38,  and  the 
1st  rule  of  the  General  Order  of  the  1st  of  February,  1861,  made 
under  that  section,  and  that  consequently  the  Court  could,  not- 
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withstanding  the  provision  of  the  private  Act,  order  the  invest-       *^«  la- 
ment to  be  made  in  Consols.  ISOG 


Blue-Coat 

SCUOOT.. 


Lord  Ko^iilly,  M.R :—  ^^'^c^t:^ 

I  am  inclined  to  think  that  the  statutory  power  of  the  Court 
as  to  investment  conferred  .by  the  23  &  24  Vict.  c.  38,  was 
intended  to  apply  only  to  cash  coming  into  Court  in  the  ordinary 
course,  and  not  to  money  paid  in  under  an  Act  of  Parliament, 
wliich  contains  an  express  provision  as  to  the  mode  of  invest- 
ment; but  I  will  consider  it  further,  and  I  should  wish  you  in 
the  mean  time  to  ascertain  whether  there  is  any  authority  upon 
the  subject, 

ilarch  12.  Mr.  Speed  said  that  he  had  not  been  able  to  find 
any  reported  decision,  but  he  had  been  informed  that  in  a  case  of 
Re  MUford^B  Estate  (1),  under  a  private  Act  containing  a  similar 
provision,  Vice-Chancellor  Wood  had  ordered  a  small  sum,  which 
remained  in  Court  after  a  re-investment  in  land,  to  be  invested  in 
Consols. 

Mr.  Dichinson,  amicus  airise,  confirmed  the  statement,  but  said 
that  the  question  was  not  argued  in  that  case. 

LoBD  RoMiLLY,  MR.: — ^Nevertheless,  I  will  act  upon  that 
authority  if  you  can  produce  it  to  the  Registrar. 

Mr.  Speed : — ^The  Act  directs  the  interest  of  the  Exchequer  Bills 
to  be  invested,  together  with  the  money  received  when  the  Bills 
are  paid  off,  to  be  invested  in  other  Exchequer  Bills,  but  that 
provision  appears  to  be  inapplicable  to  an  investment  in  Consols, 
which  is  an  investment  of  a  more  permanent  nature ;  the  Petition 
therefore  asks  for  the  payment  of  the  dividends  to  the  trustees. 

Lord  Romilly,  M.R. : — I  think  that  is  right 


Note  : — The  order  in  Be  MUford's  Estate  being  exactly  in  point,  the  order  was 
drawn  up  accordingly. 

Solicitors :  Messrs.  Taylor,  Hoare^  it  Taylor. 
(1)  Jan.  13th,  1866. 
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M.  R.  SHAEP  V.  WRIGHT, 

1866 


March 


r*  /. 


Practice — Chamhera — Costa  of  Beceivt/a  Accounts — SoUcUor  appearing  for  tm 

partita. 

AVhen  a  Beceiver,  appointed  in  a  suit,  passes  his  aooounts  in  Cbamben, 
and  the  same  solicitor  appears  both  for  the  Receiver  and  one  of  the  parties  to 
the  suit,  only  one  copy  of  the  account  can  be  allowed  between  them  oq  taxa- 
tion. 

In  this  suit,  which  was  instituted  for  the  administration  of  an 
estate,  a  Eeceiver  had  been  appointed,  and  the  PlaintifTs  solicitor 
acted  also  as  solicitor  to  the  Eeceiyer.  By  the  order  of  the  Judge 
in  Chambers,  the  solicitors  for  some  of  the  .residuary  legatees 
attended  the  passing  of  the  Keceiver's  half-yearly  account,  which 
consisted  of  upwards  of  1300  items. 

A  question  arose  on  the  Eeceiver's  costs  of  passing  his  account 
as  to  the  allowance  of  a  second  copy  of  the  account  for  the 
Plaintiff's  solicitor,  besides  the  one  which  he  had  as  solicitor 
for  the  Eeceiver,  the  cost  of  each  copy  being  £8.  The  question 
was  referred  by  the  chief  clerk  to  the  Master  of  the  RoUs,  who 
submitted  to  the  taxing  masters  of  the  Courts  first,  whether  in 
taxing  the  accounts  of  a  Beceiyer,  the  taxing  masters  allowed  a 
copy  to  be  taken  by  the  Plaintiff,  when  the  same  solicitors  were 
properly  employed  by  the  Plaintiff  and  by  the  Eeceiver;  sec^ndlT, 
whether  in  taxing  the  costs  of  proceedings  in  a  suit  where  the 
same  solicitors  were  properly  employed  for  the  Plaintiff  an<i 
Defendant,  it  was  the  practice  to  allow  copies  to  be  taken  by 
either  party  of  documents  ^brought  into  Chambers  by  the  other 
side. 

To  these  questions  the  taxing  masters  returned  the  following 
answers : — 

1.  "  The  costs  of  passing  a  Eeceiver's  account  so  seldom  come 
into  this  oJBBce,  that  there  cannot  be  said  to  be  any  practice  with 
us  expressly  relating  to  such  costs. 

"  We  are  unable  to  discover  any  reasons  which  should  except 
copies  of  a  Eeceiver's  account  from  the  general  rule,  that  a 
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solicitor  concerned  for  two  or  more  parties  is  not  allowed  to  M.  K. 
ctarge  for  supplying  to  himself  copies  of  documents  which  he  has  isco 
himself  prepared,  and  we  are  of  opinion  that  a  charge  for  a  copy  Shabp 
of  the  Eeoeiver'tf  account  for  the  Plaintiff,  the  same  solicitor     wmght 

being  concerned  for  the  Eeceiver  and  the  Plaintiff,  ought  not  to        

be  allowed. 

2.  "  It  is  not  the  practice  of  the  taxing  masters,  in  taxing  the 
costs  of  proceedings  in  a  suit  where  the  same  solicitor  is  concerned 
both  for  Plaintiff  and  Defendant,  to  allow  copies  to  be  taken  by 
either  party  of  documents  brought  into  Chambers  by  the  other 
side. 

"  We  are  unable  to  point  out  any  exceptions  to  this  rule. 
(Signed) 

"  E.  W.  FOLLETT. 

"  EicHARD  Mills. 
"  JoHX  Wainewright. 

"  KiCHABD  BlOXAM. 

"  A.  H.  Shadwell. 
"  C.  F.  Skibrow." 

The  case  was,  by  the  direction  of  the  Master  of  the  Rolls, 
adjourned  from  Chambers  into  Court. 

Mr.  Jessd,  Q.C.,  and  Mr.  Smarts  appeared  for  the  solicitor  for 
the  Plaintiff  and  Receiver. 

Mr.  Sioanstan,  for  the  Residuary  Legatees,  was  not  called  on. 

Lord  Romilly,  M.R. : — 

I  am  of  opinion  that  when  the  same  solicitor  appears  for  the 
Plaintiff  and  Receiver,  two  copies  of  the  account  ought  not  to  be 
allowed,  and  I  therefore  direct  that  one  copy  only  of  the  Receiver's 
account  be  allowed,  as  between  the  Plaintiff  and^Receiver. 

Solicitors  for  the  Petitioner  and  Receiver :  Messrs.  TF.  d  H.  P. 
Sharp. 
SolicitoiB  fbr  the  Residuary  Legatees :  Messrs.  Oraham  &  Lyde. 
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M.R.  ATTOENEY-GENEKAL  v.  SITTINGBOTJENE  AND 

186G.  SHEERNESS  EAILWAY  COMPANY. 

Feb^lO,  12.    Specific  performance — Petit  hn  to  evfovce  Vendor's  lien — Bight  0/ Incumbrancfn 

not  parties  to  the  suit. 

Where  a  decree  liail  been  obtained  by  a  vendor  against  a  lailway  com- 
pany for  Bi^ccific  ixTformance  of  a  contract  for  sale,  in  which  inquiries  wen- 
directed  to  ascertain  the  amount  due  for  damages  and  costs,  and  the  amount, 
when  found  due,  together  with  the  purchase-money,  was  ordered  to  he  paid, 
but  was  not  declared  to  be  a  charge  on  the  land : — 

Htld^  that  the  vendor  was  not  entitled,  under  the  liberty  to  apply,  to  enforce 
by  Petition  a  lien  on  the  land  for  the  sums  due,  especially  as  there  were  incum- 
brancers not  i^arties  to  the  suit,  whoso  rights  would  be  affected  by  such  liea 

XHIS  was  a  Petition  presented  by  tlie  Attomev-Gcneral  on 
behalf  of  the  Crown  under  the  following  circumstances : — 

By  an  agreement  entered  into  in  1858  between  the  Commis- 
sioners of  Woods  and  Forests  and  the  Sittinghoume  <St  Sheef- 
nes8  Railway  Company,  the  company  agreed  to  purchase  certain 
land  for  the  purposes  of  their  railway,  giving  other  land  in  ex- 
change ;  or,  if  unable  to  effect  the  exchange,  the  company  ag:reed 
to  pay  £2000  as  purchase-money. 

About  the  date  of  the  agreement  the  company  entered  into 
possession  of  the  land  comprised  in  the  agreement,  but  were  mi- 
able  to  complete  the  exchange,  and  failed  to  perform  their  part  by 
paying  the  purchase-money. 

A  suit  was  instituted,  by  way  of  infonnation,  by  the  Attorney- 
General  against  the  Company  to  enforce  specific  performance  of 
the  contract ;  and  by  the  decree  made  in  January,  1864,  it  was 
declared  that  the  agreement  entered  into  ought  to  be  specifically 
performed ;  that  the  Defendants  ought  to  pay  to  Her  Majesty  tk 
,sum  of  £2000  by  way  of  purchase-money  and  for  severance;  and 
£500  for  liquidated  damages,  subject  to  certain  inquiries.  Inquiries 
were  directed  whether  certain  works  mentioned  in  the  agreement 
had  been  executed,  and,  if  not,  what  compensation  ought  to  be 
paid  by  the  Defendants,  with  directions  for  the  payment  of  costs, 
and  liberty  to  all  parties  to  apply. 
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The  Defendants  made  default  in  payment  of  the  enms  so       ^-^^ 
ordered  to  be  paid  by  the  decree.  ^^^ 


V, 

SlTTIKa- 

BOURNE  AND 


Preyiously  to  the  fih'ng  of  the  information,  in  1863  a  suit  of    Attobnet- 
Skinner  v.  Sittingboume  &  Sheemess  Railway  Company  was  insti- 
tuted by  the  mortgage  creditors  of  the  railway  company,  under 
which  a  receiver  was  appointed ;  and,  by  a  decree  made  in  January,    Sheerniss 

1864,  the   Plaintiflfs  in  the  last-mentioned  suit  were  declared        

entitled  to  a  charge  on  the  tolls  of  the  company. 

The  railway  had,  before  the  decree  of  January,  1864,  iK^en  leased 
to  the  London^  Cliatliam,  &  Dover  Railway  Company ^  who  were  now  in 
possession  and  conducting  the  traffic.  Neither  the  mortgage  credi- 
tors nor  the  lessees  were  parties  to  the  suit  for  specific  performance. 

The  Petition  stated  that  the  Attorney-General  conceived  that  it 
was  not  practicable  by  writ  of  sequestration  to  compel  the  Defen- 
dants to  obey  the  decree  of  January,  1864,  and  prayed  that  the 
Defendants  might  be  ordered  to  pay  to  the  Commissionei'S  of 
Woods  and  Forests,  on  behalf  of  Her  Majesty,  the  several  sums 
due,  with  interest  and  costs;  and  that,  in  default  of  payment, 
the  land  taken  from  the  Crown  might  be  sold, 

Mr.  W,  M.  Jam£8,  Q.C.,  and  Mr.  Peynherton,  for  the  Petitioner  :— 
The  Crown  is  entitled  to  a  lien  on  the  land  taken  by  the  De- 
fendants for  the  unpaid  purchase-money,  notwithstanding  that  a 
railway  has  been  constructed  over  it.  In  the  case  of  WalJcer  v. 
Warey  Hadham^  &  Buntin^ford  Railway  Company  (1),  it  was  held 
that  the  owner  of  land  taken  by  a  railway  company  was  entitled 
to  a  lien  for  the  purchase-money  and  for  compensation,  and  that 
the  Court  would  enforce  the  lien  by  sale,  though  the  railway  was 
constructed  and  in  use.  The  present  Petition  only  asks  for  an 
order  in  this  suit  which  will  not  aifect  the  rights  of  the  creditors 
or  of  the  lessees  of  the  line.  The  Crown  has  the  legal  estate  and 
the  first  equity,  and  is  entitled  to  enforce  the  decree,  as  prayed 
by  the  Petition. 

Mr.  F.  H.  CoU,  for  R,  F.  SJcinner,  and  F.  Duinergv£,  the  Plain- 
tiffs in  the  suit  of  Skinner  v.  Sitiingbourne  &  Sheerness  Railway 
Company : — 

The  information  was  not  registered  as  a  lis  pendens  ;  it  was  only 
(1)  Law  Rep.  1  Eq.  195. 
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M.R.  a  suit  for  specific  perfonnanoe  to  which  the  incumbrancers  were 

1866  not  parties.    If  a  decree  for  specific  perfonnanoe  is  obtained 

Attornit-  agaiiist  an  insolvent  Defendant,  that  does  not  entitle  the  Plaintiff 

General  ^^  ^j^^  proceedings  by  Petition  which  will  affect  the  rights  of 

SrrnNG-  other  incumbrancers.     No  lien  can  be  enforced  under  such  a 

BOURNE  AND      _  .        _  .   ,   .         .  .  i       t^     •  . 

SuKERVEss    decree ;  it  does  not  come  withm  its  scope,  nor  is  the  Petition  a 

AiLWAY     .  pj^pgj  proceeding  within  the  liberty  to  apply.     Besides,  the 

Petition  seeks  to  enforce  a  lien  not  only  for  the  purchase-money 

but  also  for  damages,  costs,  and  other  collateral   matters.    On 

these  grounds  the  order  prayed  for  cannot  be  granted. 

Mr.  Bevir,  for  the  Defendants,  the  SUtinghaume  &  8heemes$ 
Railway  Company : — 

The  Crown  cannot  enforce  this  lien  on  Petition.  It  should  have  I 
been  asked  for  in  the  first  instance  in  the  suit,  if  at  alL  The  ' 
Crown  has  the  usual  remedy  of  sequestration. 

Mr.  BaggaHay^  Q.C.,  and  Mr.  KeJcewich,  for  the  London,  Chaiham. 
&  Dover  Railway  Company  :— 

The  Petition  asks  first  for  a  lien,  and  then,  in  effect,  for  a  de- 
claration of  the  priority  of  the  Crown ;  for  if  the  money  is  not  paid 
the  land  is  to  be  sold  on  which  the  railway  is  constructed,  which 
is  under  lease  to  the  London,  Chatham,  &  Dover  Railway.  The 
order  is  asked  for  on  Petition  against  this  company,  which  is  not  a 
party  to  any  suit  whatever.  In  Walker  y.  Ware,  Hadham,  &  JJtin^ 
iingford  Railway  Company  (1),  the  lien  was  asked  for  in  the  first 
instance  in  the  bill,  and  so  it  might  have  been  in  the  first 
instance  here.  It  might,  possibly,  be  enforced  as  against  the  De- 
fendants now,  but  not  as  against  the  lessees  of  the  line,  whose  right 
accrued  before  the  decree  was  made,  and  against  whom  no  right 
can  be  enforced  merely  by  service  of  this  Petition.  As  against 
the  lessees,  therefore,  the  Petition  should  be  dismissed  with  costs. 

Mr.  W.  M,  James,  in  reply. 


Feb.  12.    Lord  Eomilly,  M.R. : — 

I  think  this  Petition  is  misconceived.     It  is,  in  feet,  presented 
(1)  Law  Rep.  1  Eq.  195. 
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for  the  purpose  of  enforcing  alien  which  has  not  hitherto  been  M.K. 

declared  by  the  decree  of  the  Court.     It  is  true  that  a  purchaser  1866 

has  a  lien  for  his  unpaid  purchase-money,  but  he  cannot,  if  he  Attoekkv- 

require  the  aid  of  the  Court,  act  differently  from  a  mortgagee  or  <^ei^»al 

any  other  person  claiming  a  lien ;  he  must  institute  a  suit,  and  get  Sirnwo- 

ii'i-ii  •  111  •  i«"i  B0T7RK!!  AND 

that  hen  declared  against  all  the  persons  interested  m  the  estate,  SHEERyEsss 
or  at  least  all  those  who  are  subsequent  to  him  in  date,  and  who  are  JIU 
foreclosed  by  his  decree.  But  if  I  were  to  make  this  order  per^ 
mitting  or  directing  the  sale  of  this  property,  I  should  not  only 
be  giving  to  the  Petitioner,  on  behalf  of  the  Crown,  the  benefit 
of  a  hen  which  has  not  been  established  by  any  proceeding  in  this 
Court,  but  I  should  be  doing  so  against  Eespondents  who  hitherto 
have  had  no  opportunity  of  contesting  the  case  of  the  Petitioner 
or  the  amount  of  the  debt  which  he  claims  to  be  due  to  him. 

In  this  case  the  decree  which  has  been  made  simply  directs" 
specific  performance,  and  payment  of  various  sums  to  be  ascer- 
tained, six  months  after  the  certificate  of  the  chief  clerk ;  but  the 
Court  does  not  declare  that  this  amount  is  a  charge  upon  the 
property  sold;  and  part  of  that  amount,  as  it  appears  to  me, 
cannot,  consistently  with  the  ordinary  rules,  be  supposed  to  con- 
stitute a  lien  upon  the  property — I  mean  that  part  of  it  which 
consists  of  damages  to  be  estimated  as  due  from  the  railway 
company  in  respect  of  certain  works  which  were  not  executed, 
which  would  appear  to  be  a  debt,  and  not  a  charge  on  any  of  the 
property  sold,  unless  it  had  been  so  expressly  declared.  I  mention 
this,  not  for  the  purpose  of  expressing  any  opinion  upon  the  subject, 
but  for  the  purpose  of  shewing  the  difficulty  I  should  have  if  I 
were  to  enter  into  this  question  now  without  the  proper  materials, 
anrl  with  Respondents  not  properly  instructed  to  meet  the  case. 

If  the  Petitioner  on  behalf  of  the  Crown  claims  a  lien  upon  the 
estate,  or  on  the  piece  of  land  so  sold,  it  would  be  necessary,  before 
I  could  direct  the  sale  of  it,  to  have  a  decree  declaring  the  amount 
of  that  lien,  that  decree  being  made  in  the  presence  of  persons 
who  claim  subsequent  charges  upon  the  property,  and  also  the 
person  claiming  the  equity  of  redemption  of  the  property  itself. 

Even  assuming  that  the  decree  obtained  had  established  that 
the  Petitioner  is  right,  and  is  entitled  to  a  lien  or  charge  upon  this 
property,  and  that  the  amount  had  been  ascertained,  neither  the 
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M.  B.      Plaintiffs  for  whom  Mr.  Colt  appeared,  nor  the  London,  Ch4dhkm,& 

18C6       Dover  Company  were  present  at  the  taking  of  the  accounts,  though 

Attorxey-    ^^^  of  them  are  materially  interested  in  disputing  the  amonnt 

Gexkbal     claimed ;  and  if  I  directed  a  sale,  I  should,  in  fact,  without  a  suit 

Sitting-     and  without  a  decree  for  that  purpose,  be  giving  priority  to  the 

SuEEBNE&j    charge  of  the  Crown  over  the  other  charges,  and  foreclose  them 

Kailwai  Co.  j^^  (jipg^ting  the  purchase-money  to  be  paid  to  the  Petitioner  on 

behalf  of  the  Crown  without  the  others  having  had  any  oppr- 

tunity,  not  merely  of  contesting  the  right  of  the  Petitioner,  but 

of  contesting  the  extent  of  that  right 

Whatever  remedies  are  open  to  the  Petitioner  upon  a  decree,  by 
sequestration  or  otherwise,  he  is  entitled  to  adopt,  and  he  does  not 
want  the  help  of  this  Court  for  that  purpose ;  but  if  the  Court 
is  to  go  beyond  that,  he  must  file  a  bill  in  the  usual  way  against 
the  proper  parties  to  enforce  the  lien  and  to  get  the  benefit  of  it; 
the  consequence  of  which  is  that  I  must  dismiss  this  Petition  ^ith 
costs  as  against  the  Plaintiffs  in  the  creditors'  suit,  and  the 
,  London^   CJiailiam,  &  Dover  Bailway    Company,    so  far   as  the 

practice  of  the  Court  sanctions  it  in  a  Petition  on  behalf  of  the 
Crown,  and  without  costs  as  against  the  Defendants. 


MixUTES : — Order  that  the  Petition  stand  dismissed,  and  that  the  costs  of  tlie 
London^  Cliatham,  <fc  Dover  Bailway  Company,  and  of  R.  F,  Skinner,  and  F. 
Dumergue,  be  taxed  and  paid  to  them  in  the  manner  directed  by  the  Act  18  &  19 
Vict.  c.  90. 

Solicitor  for  the  Petitioner :  Solicitor  of  Inland  Revenue, 
Solicitors  for  the  Respondents:   Mr.  R.  H.  Peacock;  Messrs. 
Eyre  &  Lawson ;  Messrs.  Freshjields  &  Nemman. 
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EARL  HOWE  V.  EAEL  OF  LICHFIELD.  M.E. 

Vendor  and  Purchaser. — Specific  performance — Trust  for  SaU^Legacy  or  Sue*         ^^y^ 
cession  Duty— Certificate—Succession  Duty  Act,  1853,  ».  61.  Feb.  28  ; 


MarchlB. 


Where  trustees  for  sale  under  a  will,  who  have  entered  into  a  contract 
with  a  purchaser,  and  paid  legacy  duty  on  the  amount  of  the  purchase- 
money,  afterwards  vest  the  estate  in  the  person  to  whom  (subject  to  the 
trust),  the  land  is  devised,  whereby  he  becomes  the  proper  party  to  convey, 
such  legacy  duty  is  proj^erly  paid,  and  no  new  contract  is  created  whereby 
succession  duty  becomes  payable. 

A  certificate  from  the  Inland  lievenve  Office,  that  the  duty  is  paid  in 
respect  of  the  land  contracted  to  bo  sold,  discharges  a  purchaser,  and  no 
particular  form  of  certificate  can  be  required  by  a  purchaser  under  the 
Succession  Duty  Act^  1853,  s.  51. 

1  HIS  was  a  suit  for  the  specific  performance  of  a  contract  entered 
into  by  the  Defendant  with  the  Plaintiffs,  for  the  purchase  of 
certain  lands  at  Hagley,  being  a  portion  of  the  hereditaments 
in  Staffordshire  devised  by  the  will  of  the  late  Hon.  Robert  Curzon. 
The  testator,  by  his  will,  devised  his  lands,  in  the  county  of 
Stafford  (subject  to  a  mortgage  for  £12,500),  unto  and  to  the  use 
of  the  Plaintiffs,  Earl  Howe  and  W.  S,  Duffdale,  in  fee,  upon  trust, 
by  mortgage  or  sale  of  all  or  any  part  of  the  testator's  real  estate 
in  the  county  of  Stafford,  to  raise  the  sum  of  £20,000 ;  and  if  such 
sum  should  be  raised  by  any  sale,  such  sale  might  be  either  free 
from,  or  subject  to,  the  said  principal  sum  of  £12,500  and  inte- 
rest, and  the  trustees  were  authorized  to  raise,  by  means  of  the 
trusts  for  sale  before  declared,  such  further  sum  as  might  be  neces- 
sary to  pay  off  the  said  sum  of  £12,500 ;  and,  upon  further  trust, 
to  execute  such  conveyances  and  assurances  as  they  should  deem 
necessary  to  make  any  such  sale  as  aforesaid ;  and  the  testator 
declared  that,  subject  to  the  said  trusts,  the  estates  in  the  county 
of  Stafford  should  be  in  trust  for  his  son  the  Plaintiff,  Moberi 
Curzon. 

The  testator  died  in  1863,  and  in  the  same  year  the  trustees 
under  the  trusts  of  the  will  put  up  the  Hagley  Estate  for  sale  in 
lots,  and  the  Defendant  was  declared  the  purchaser  of  the  lands 
comprised  in  Lots  2  and  15.    At  that  time  no  part  of  the  sum  of 

Vol.  L  2  Cr  2 
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M.  B.      £12,500,  due  on  mortgage,  or  of  the  sum  of  £20,000  had  been 
1866       raised,  and  the  sale  was  made  for  the  purpose  of  raising  those 
EablHowe  sums. 

EablofLich-  I^  186^  *^®  mortgage  money,  and  also  the  sum  of  £20,000, 
nt-hj).  ^QYe  paid  by  the  trustees  out  of  the  purchase-money  of  other 
parts  of  the  Hagley  Estate,  and  of  other  lands  subsequently  sold, 
and  the  mortgagees,  by  the  direction  of  the  trustees,  recon- 
veyed  the  hereditaments  so  mortgaged  to  them,  to  the  Plaintiff, 
JB.  Curzon. 

The  title  was  accepted  by  the  purchaser,  except  as  to  the  ques- 
tion of  the  proper  duty  payable  in  respect  of  the  land  purchased, 
referred  to  in  the  following  requisition  by  his  solicitors : — 

"  As  Mr.  B.  Curzon  is  now  to  be  treated  as  vendor,  by  virtue 
of  his  beneficial  interest  under  the  will  of  his  father,  it  must  be 
proved  by  the  usual  evidence  that  the  succession  duty  has  been 
paid." 

To  this  the  Plaintiffs'  solicitors  replied  : — 

"  The  devise  upon  trust  for  sale  was  absolute,  and  we  therefore 
submit  that  legacy,  and  not  succession  duty,  is  payable." 

A  long  correspondence  ensued,  and  on  the  22nd  of  April,  1865, 
the  Plaintiffs  made  a  formal  tender  to  the  Commissioners  of 
Inland  Eevenue  of  the  amount  payable  on  the  death  of  tie 
testator  for  succession  duty  in  respect  of  the  land  sold  to  the 
Defendant,  but  the  commissioners  declined  to  receive  the  same, 
on  the  ground  that  legacy,  and  not  succession  duty,  was  pay- 
able. 

The  Plaintiffs,  therefore,  paid  the  sum  of  £51  19«.  8d,  being 
legacy  duty  on  the  amount  of  the  purchase^money  of  the  land 
purchased  by  the  Defendant,  and  obtained  a  proper  receipt. 

The  Defendant's  solicitors  having  still  declined  to  complete,  a 
letter  agreed  upon  by  both  parties  was  addressed  by  the  Plain- 
tiffs' solicitors  to  Mr.  Trevor,  the  Comptroller  of  Legacy  and 
Succession  Duties,  which,  after  stating  the  circumstances  and  the 
contention  of  the  parties  as  to  the  proper  duty,  requested  a  receipt 
for  succession  duty,  if  that  were  payable,  or  a  certificate  that 
the  land  was  free  from  duty  if  the  duty  had  been  properly 
paid. 
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To  this  jJIr.  Trevor  sent  the  following  certificate  or  letter,  of  the       M.  B. 
29th  of  May,  1865:—  1866 

"I  beg  to  acknowledge  your  letter  of  the  17th  instant,  and  to  EablHowb 
observe  that  legacy  duty  appears  to  have  been  properly  paiti,  EablotLxcb- 
under  the  4th  and  5th  sections  of  45  Geo.  3,  c.  28,  for  the  proceeds       ^^' 
of  the  sale  of  the  real  estate  sold  under  the  directions  contained 
in  the  will  of  the  late  Hon.  jB.  Curzan,  and,  being  so  paid,  there 
is  no  charge  on  the  property  so  sold,  under  the  16  &  17  Vict, 
c.  51." 

The  Defendant's  solicitors  considered  this  to  be  unsatisfactory, 
as  being  based  on  the  hypothesis  that  the  Defendant  was  pur- 
chasing under  the  trusts  of  the  will,  instead  of  directly  from  the 
Plaintiff,  JJ.  Curzon. 

On  the  20th  of  Juno  they  addressed  a  letter  to  Mr.  Trevor, 
requesting  to  be  furnished  with  a  certificate  that  the  land  about 
to  be  conveyed  was  free  from  duty,  and  enclosed  a  form  of  certi- 
ficate to  that  effect.  In  reply  Mr.  Trevor  sent  the  following  letter 
or  certificate,  dated  June  2l8t,  1865  : — 

"  In  reply  to  your  letter  of  the  20th  instant,  I  beg  to  state  that 
the  duty,  at  the  rate  of  £1  per  cent.,  amounting  to  £51  19a.  8d., 
appears  to  have  been  paid  upon  a  sum  of  £5198  11«.  6d.,  described 
to  be  the  proceeds  of  the  sale  of  the  following  property"  (de- 
scribing the  land  comprised  in  the  contract),  **  being  part  of  the 
Staffordshire  Estates  of  the  late  Hon.  JB.  Curzon,  and  which  are 
devised  to  his  son,  B,  Curzon" 

The  Defendant  contended  that  this  was  insufficient,  and  declined 
to  complete  the  contract  unless  succession  duty  was  paid.  The 
Plaintiffs  accordingly  filed  their  bill,  praying  that  the  contract 
might  be  specifically  performed. 

Mr.  Selwyn,  Q.C.,  and  Mr.  O.  Osborne  Morgan,  for  the  Plain- 
tiffs:— 

The  legacy  duty,  amounting  to  £51  19«.  8d.,  on  the  proceeds  of 
the  sale  of  the  land,  was  properly  paid  by  the  Plaintiffs.  The 
Defendant  alleges  that,  in  consequence  of  the  legal  estate  having 
been  conveyed  to  JB.  Curzon,  from  whom  the  conveyance  would 
now  be  made  to  the  Defendant,  succession  duty  becomes  payable, 

2  U2  2 
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M.  B.       but  no  sabseqaent  dealing  with  the  legal  estate,  after  the  contract 

1866       has  been  entered  into,  can  affect  the  right  of  the  Crown  in  respect 

Earl  Hows  to  the  duty ;  and  one  duty  having  been  paid,  no  other  is  payable, 

Eabl  opLich-  ^^^  ^^  1^*^  section  of  the  ""  Succession  Duty  Ad,  1853,"  provides 

'Jl^-  that  **no  person  charged  with  the  duties  on  legacies  and  shares 
of  personal  estate,  under  the  Legacy  Duty  Acts,  in  respect  of  any 
property  subject  to  such  duties,  shall  be  charged  also  with  the 
duty  granted  by  this  Act  in  respect  of  the  same  acquisition  of  the 
same  property."  It  is  now  immaterial  which  is  the  proper  duty, 
for  that  was  a  question  to  be  decided  on  the  death  of  the  testator, 
or  at  the  time  of  the  contract.  Even  if  succession  duty  were  now 
payable,  it  would  be  a  charge  on  the  purchase-money  under  the 
29th  section,  not  on  the  land.  It  is  impossible  to  say  that  this  is 
not  a  sale  under  the  trust  because  the  legal  estate  has  been  con- 
veyed to  Mr.  Curzon,  for  after  that  conveyance  the  purchaser  could 
have  obtained  a  decree  for  specific  performance  against  the  trustees, 
without  making  Mr.  Owrzon  a  party.  A  case  has  been  submitted 
to  Mr.  Trevor  in  which  both  parties  concurred,  and  his  certificate 
is  sufficient ;  but,  apart  from  that,  the  Crown  is  precluded,  by 
receiving  legacy  duty,  from  claiming  any  other. 

Mr.  HchhoiLse,  Q.C.,  and  Mr.  Cecil  Bu^sseU,  for  the  Defendant : — 

The  first  question  is  whether  succession  duty  is  payable  in 
respect  of  the  land;  for  if  so,  it  is  the  duty  of  the  vendors  to 
procure  a  certificate  that  it  is  properly  paid,  which  they  have 
not  done.    In  order  to  shew  that  legacy  duty  was  payable^  the 
Plaintiffs  must  shew  that  it  was  a  trust  for  sale  out  and  out,  and 
that  the  land  has  actually  been  sold.     There  was  no  trust  for 
sale,  only  a  power.  There  was  an  inchoate  exercise  of  that  power, 
but  before  its  complete  exercise  there  was  a  dealing  with  the  pro- 
perty, by  which  it  became  vested  in  B.  Ourzon,  and  the  contract 
then  proceeded  on  the  footing  of  his  being  absolute  owner.    The 
power  in  the  will  was  to  raise,  by  sale  or  mortgage,  £20,000;  so 
legacy  duty  was  payable  on  that  sum  and  nothing  else.    The 
contract  had  been  practically  abandoned  and  a  new  one  entered 
into.    For  legacy  duty  to  be  paid,  there  must  be  an  actual  sum 
received  by  the  sale.    In  Hobson  v.  Neale  (1),  where  there  was  a 

(1)  17  Beav.  178. 
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power  to  sell  and  invest  enough  out  of  the  proceeds  to  answer  two       ^*  ^* 
annnities,  and  a  sale  was  ordered  by  the  Court  to  raise  £20.000  to        isee 
meet  the  annuities,  it  was  held  that  no  legacy  duty  was  payable.  Eabl  Howb 
The  certificates  furnished  by  the  Inland  Eevenue  Oflfice  are  both  -r^w.  of  Lice- 
ambiguous.    It  is  the  duty  of  the  vendors  to  procure  a  certificate       '"•"^' 
that  the  land  is  discharged  from  succession  duty  in  a  simple  forrn^ 
according  to  the  51st  section  of  the  Act.    This  they  have  £Etiled 
to  do. 

Mr.  OAome  MorgcMy  in  reply : — 

The  Plaintiffii  cannot  compel  the  Crown  to  accept  succession 
duty.  Hdbson  v.  Neale  (1)  does  not  apply,  for  that  was  a  case  of 
discretionary  trust  not  carried  into  efifect.  Here  there  was  a  con- 
tract for  an  actual  sale,  though,  through  the  Defendant's  laches,  it 
has  not  been  completed. 


March  13.    Lobd  Eomillt,  M.B. : — 

This  is  nominally  a  suit  for  the  specific  performance  of  a  con- 
tract, but  the  leal  question  is,  whether  the  Plaintiffs  have  produced 
to  the  Defendant  the  proper  evidence  that  no  claim  has  been  or 
can  be  made  from  the  Inland  Revenue  OfiSce  for  succession  duty 
in  respect  of  the  hereditaments  contracted  to  be  bought  by  the 
Defendant.  [His  Lordship  then  stated  the  terms  of  the  devise, 
the  sale  of  the  Hagley  Estate,  and  the  contract  by  the  Defendant  to 
purchase  Lots  2  and  13,  and  continued : — ^] 

If  the  matter  had  rested  there,  no  question  could  have  arisen 
but  that  legacy  duty  and  not  succession  duty  was  properly  payable 
in  respect  of  the  purchase-money  to  be  produced  by  this  sale.  But 
on  the  13th  of  July,  1864,  the  mortgagees  of  the  property,  who 
were  paid  off,  with  the  concurrence  and  by  the  direction  of  the 
Plaintiffs,  the  trustees,  conveyed  the  hereditaments  in  question  to 
the  Plaintiff,  jB.  Ourzon,  in  fee ;  and  by  this  and  the  other  matters 
mentioned  in  the  bill  and  answer,  the  Plaintiff,  B.  Curzan,  became 
the  owner  in  fee-simple  of  the  whole  of  the  estate.  Thereupon  the 
Defendant's  counsel  stated  that,  as  Mr»  Curzan  was  then  to  be 

(1)  17  Beav.  178. 


646  EQUITY  CASES.  [L.  B. 

M.  B.      considered  as  the  vendor,  it  mnBt  be  shewn  that  succession  duty 

1866       had  been  paid.    The  legacy  duty,  which  exceeds  in  amount  the 

Eabl  Howb  succession  duty,  has  been  paid ;  but  the  Defendant  contends  that 

Earl  op  Ltch-  succession  duty  is  properly  payable,  and  that  he  is  entitled  to  the 

HELD.       usual  certificate  under  the  statute  that  all  succession  duty  has 

been  discharged. 

After  much  correspondence,  the  parties  agreed  on  a  case  to  be 
submitted  to  the  Inland  Kevenue  Office,  which  states  the  case  very 
fairly.  Mr.  Trevors  letter  of  the  29th  of  May  appears  to  me  to 
satisfy  the  requirements  of  the  case ;  and  Mr.  Trevor,  by  writing 
that  letter,  stated  that  the  property  was  free  from  duty,  and 
the  Inland  Eevenue  Office  could  not  claim  anything  more  after 
such  a  letter  irom  their  comptroller. 

The  solicitors  of  the  Defendant  wrote  a  letter  to  Mr.  Trevor  on 
the  20th  of  June,  1865,  in  which  they  asked  him  to  furnish  them 
with  a  certificate  in  the  form  which  they  suggested.  Mr.  Trevors 
letter  of  the  21st  of  June,  1865,  does  not  say  whether  the  payment 
was  for  legacy  or  succession  duty,  but  it  says  that  the  duty  was 
paid.  The  Defendant's  advisers  were  still  dissatisfied  with  this 
answer  and  refused  to  complete  the  sale,  and  threatened  to  bring 
an  action  for  the  deposit  money,  on  which  this  bill  was  filed. 

A  suit  founded  on  a  more  unfortunate  contention  can  scarcely 
be  conceived.  I  have  considered  the  matter  as  carefully  as  I 
can,  and  I  am  of  opinion  that  the  Defendant  has  been  ill  advised, 
and  must  submit  to  a  decree.  In  the  first  place,  all  the  purchaser 
can  require  is  distinct  evidence  that  no  claim  will  be  made  by 
the  Inland  Kevenue  Office  for  any  duty  on  the  hereditaments 
sold  by  reason  of  the  death  of  the  testator.  I  am  of  opinion 
that  if  the  Inland  Eevenue  Office  distinctly  states  this,  the  vendor 
is  not  compellable  to  institute  proceedings  against  the  Inland 
Revenue  Office  to  compel  them  to  give  a  certificate  in  any 
particular  form. 

I  am  also  further  of  opinion  that  Mr.  Trevor's  answer  of  the 
29th  of  May  was  decisive  that  the  proper  duty  had  been  paid.  I 
am  also  farther  of  opinion  that  his  second  answer  to  the  solicitors 
was  decisive,  that  no  more  duty  could  be  claimed  upon  this  pro- 
perty ;  and  I  am  of  opinion  that,  after  these  two  letters,  assuming 
the  rest  of  the  title  to  be  unobjectionable,  no  purchaser  could  have 
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resisted  the  performance  of  a  contract  to  buy  the  land  in  future,  on        M.  R. 
the  ground  that  any  claim  could  be  made  by  the  Inland  Beyenue        1866 
Office  for  duty.    I  think  that  the  Defendant  is  not  entitled  to  eablHowe 
compel  the  Inland  Eevenue  Office  to  give  a  certificate  in  a^iy  e^^blopLich- 
particular  form.  tizld. 

I  am,  therefore,  of  opinion  that  it  is  immaterial  whether  the 
legacy  duty  or  succession  duty  was  payable  originally.    I  haye, 
however,  thought  it  necessary,  in  consequence  of  the  argument,  to 
go  into  that  question ;  and  I  am  of  opinion  that  legacy  duty  was 
payable,  and  not  succession  duty.    On  this  point  the  sole  question 
is,  whether  the  sale  was  made  under  the  power  given  to  the  trustees, 
or  whether  the  sale  was  made  by  Mr.  B.  Ourzon,  the  son,  as  owner 
in  fee-simple ;  and  I  think  that  the  sale  was  made  under  the  power 
given  to  the  trustees,  the  original  Plaintiffs,  by  the  will  of  the 
testator.    That  the  original  sale  by  auction  was  so  is  obvious.    The 
contract  was  with  them,  and  solely  with  them.    There  was  no  con- 
tract with  Mr.  B.  Curzon.    It  is  true  that  by  reason  of  subsequent 
conveyances  the  whole  of  the  property  in  fee-simple  was  vested  in 
R.  Curzon,  and  he  alone  became  the  necessary  party  to  convey. 
But  this  circumstance  did  not  alter  the  original  contract,  or  make 
him  the  vendor.    The  test,  in  my  opinion,  is  this :  that  if  the  De- 
fendant had  filed  a  bill  for  the  specific  prformance  of  this  contract, 
and  had  made  JS.  Ou/rzon  a  Defendant  to  such  suit,  and  B.  Curzon 
had  put  in  a  demurrer  to  that  bill,  that  demurrer  would,  in  my 
opinion,  have  been  allowed.    The  parties  to  the  contract,  and  the 
parties  to  the  contract  alone,  are  the  proper  parties  to  be  sued  for 
that  purpose.    They  are  the  trustees  on  one  side  and  the  Defendant 
on  the  other ;   and  in  my  opinion  Bdbert  Curzon  was  properly 
omitted,  in  the  first  instance,  as  a  co-Plaintiff  in  this  suit^and  need 
not,  notwithstanding  the  contention  of  the  Defendant,  have  been 
made  a  party  to  it. 

If  the  original  contract  had  been  cancelled  by  the  consent  of 
both  parties,  and  if  a  fresh  contract  had  been  entered  into  with 
jB.  Curzon,  the  matter  would  have  been  different.  But  this  is  not 
so.  There  is  no  such  fresh  contract,  and  there  is  not  the  slightest 
appearance  of  any  such  in  the  evidence  or  in  the  pleadings.  There 
is  no  such  allegation.  It  is  simply  a  case  of  this  description :  The 
original  vendors  have,  by  subsequent  proceedings  and  deeds  which 
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^'  ^'  they  have  sanctioned,  vested  the  whole  of  the  legal  estate,  and  the 
1866  whole  of  the  equitable  interest  in  the  hereditaments,  free  from  all 
Eabl  Howx  charge,  in  the  son  of  the  testator.  But  this  does  not  affect  the 
Eabl  ofLich-  original  contract,  which  was  perfectly  valid  when  they  entered  into 
"°^'  it,  and  which  they  are  bound  to  perform  either  personally,  or  by 
procuring  the  conveyance  of  the  property  from  the  persons  in 
whom  they  have  vested  it,  or  allowed  it  to  become  vested.  The 
error  of  the  Defendant  is,  in  my  opinion,  in  supposing  that  the 
transactions  which  have  taken  place  since  October,  1863,  have  sub- 
stituted a  new  contract  for  the  old  one.  In  my  opinion  they  have 
not  done  so.  It  is  the  old  contract  of  October,  1863,  which  con- 
stitutes the  sale,  and  which  alone  can  have  been  in  force,  although 
the  persons  to  convey  were  altered  by  the  subsequent  acts  of  the 
parties.  In  equity,  assuming  the  contract  to  be  finally  and  ulti- 
mately executed,  all  the  interests  in  it  and  all  the  rights  weie 
complete  the  moment  the  contract  was  signed;  and  from  that 
moment  the  Defendant  was  the  owner  of  the  estate  in  equity  under 
that  contract,  although  if  he  had  taken  a  conveyance  the  next  day, 
the  trustees  would  have  been  the  proper  parties  to  convey ;  and, 
although  after  the  lapse  of  two  years  the  son  of  the  testator  be- 
came the  party  to  convey,  it  does  not,  in  my  opinion,  affect  the  real 
sale,  which  was  made  under  the  powers  contained  in  the  will,  and 
to  which  the  final  conveyance  of  the  legal  estate  is  a  mere  accessory, 
which  completes  at  law  in  1866  that  which  was  complete  in  equity 
in  1863. 

I  am  of  opinion,  therefore,  that  the  Plaintifife  are  in  the  right; 
that  they  are  entitled  to  a  decree;  and  that  the  Defendant  must 
pay  the  costs  of  the  suit. 

Solicitors  for  the  Plaintiffs :  Messrs.  Elsdale  &  Byrne. 
Solicitors  for  the  Defendant:  Messrs,    White,  BrougUon,  d- 
White. 
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In  re  BILL  POTTERY  CJOMPAI^Y.  m.  b. 

Company-^Winding-up — Execution  issued  before  Petition  presented — Companies         .^.^^ 

Act,  1862  (25  ^  26  Vict,  c.  89),  s,  85.  March  15. 

After  a  Petition  has  "been  presented  for  the  winding-up  of  a  company, 
the  Court  has  jurisdiction  under  the  85th  section  of  the  Companies  Act,     . 
1862,  to  restrain  the  sale  by  the  sheriff  of  property  of  the  company,  seized 
under  a  writ  ot  fi.fa.  before  the  presentation  of  the  Petition. 

IHIS  was  a  motion  under  the  85th  section  of 'the  Companies  Act, 
1862,  on  behalf  of  the  HUl  Pottery  Company,  Limited,  a  company 
fonned  and  registered  under  that  Act,  and  five  of  its  directors, 
who,  together  with  the  company,  had  presented  a  Petition  for  the 
winding-up  of  the  company,  for  an  injunction  to  restrain  the 
Merchant  Banking  Company  of  London  from  taking  or  continuing 
any  further  or  other  proceedings  under  a  judgment  and  execu- 
tion obtained  and  issued  by  them  against  the  HiU  Pottery  Com- 
pany,  and  to  restrain  the  banking  company  and  the  Sheriff  of 
Staffordsfiire  from  selling  any  goods  of  the  HiU  Pottery  Com^ 
pany,  which  had  been  seized  under  the  execution,  until  further 
order. 

On  the  5th  of  March,  1866,  the  banking  company  obtained  a 
judgment  against  the  HiU  Pottery  Company  for  £3052,  upon 
which  execution  issued,  and  the  goods  were  seized  by  the  Sheriff 
on  the  6th  of  March,  and  the  sale  was  advertised  to  take  place  on 
the  14th.  The  winding-up  Petition  was  presented  on  the  13th,  and 
on  the  same  day  the  Petitioners  obtained  an  ex  parte  injunction 
restraining  the  sale  until  the  16th,  with  leave  to*  give  notice  of 
the  present  motion  for  the  15th. 

It  appeared  from  the  affidavits  of  the  manager  of  the  works  and 
others  that  the  stock-in-trade,  though  worth  from  £10,000  to 
£13,000,  being  for  the  most  part  in  an]  unfinished  state,  was  not 
likely  at  a  forced  sale  to  produce  more  than  £2000  or  £3000,  and 
that  the  works  of  the  company  would  sell  much  better  as  a  going 
concern.  After  the  judgment  and  execution,  one  of  the  directors  of 
the  HiU  Pottery  Company  had  given  the  MercJuint  Banking  Com- 
pany an  equitable  mortgage  of  a  leasehold  house  and  a  bill  of  sale 
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M.  R.       of  furniture,  which  he  estimated  to  be  worth  £3000,  as  a  farther 
1866       security  for  the  same  debt. 

jn  re  On  the  15th  of  March,  before  this  motion  was  heard,  the  Peti- 
CoMPAirr.^^  tioners  obtained  an  order  for  the  appointment  of  a  provisional 
official  liquidator. 

Mr.  BoffgdUay,  Q.C.,  and  Mr.  Hemming^  in  support  of  the 
motion : — 

The  property  of  the  company  is  amply  sufficient  to  pay  the 
judgment  debt.  The  creditor  will  gain  nothing  by  an  immediate 
sale,  and  it  \iill  be  ruinous  to  the  company  and  the  other  creditors. 
It  is,  therefore,  a  case  in  which  the  Court  will  exercise  the  power 
given  to  it  by  the  statute  to  prevent  one  creditor  from  exercising 
his  rights  so  as  to  destroy  the  estate. 

Mr.  Sdwyn,  Q.C.  (with  him,  Mr.  Eddts)^  for  the  Banking  Com- 
pany : — 

The  creditors  having  recovered  judgment,  and  the  execution 
having  been  perfected  by  seizure  before  the  Petition  was  presented, 
the  Court  will  not,  even  if  it  can,  prevent  them  from  reaping  tlie 
fruits  of  their  diligence :  In  re  Tlie  Great  Ship  Company  (1). 

Mr.  Birley,  for  the  Sheriff. 

Lord  Eomillt,  M.E. : — Will  the  execution  creditors  consent  to 

give  up  the  execution  upon  the  Court  declaring  them  entitled  to  the 
first  charge  on  the  property  for  the  amount  of  their  debt  and  costs? 

Mr.  Sdwyn  said  that  he  was  not  instructed  to  consent. 

Lord  Romilly,  M.R. : — 

Then  the  order  will  be  this.  The  Court  having  offered  to  give 
the  execution  creditors  the  first  charge  on  the  goods  seized  for  the 
amount  of  the  debt  and  costs,  and  they  having  refused  to  accept 
such  offer,  order  injunction  restraining  the  sale ;  the  Sheriff  to  ^'o 
out  of  possession ;  the  provisional  liquidator  to  pay  the  Sheriff's 
costs  of  this  application.  Order  the  provisional  liquidator  to  sell 
the  property  the  subject  of  the  execution,  the  proceeds  of  the  sale  io 
be  brought  into  Court  and  carried  to  a  separate  account,  and  not 
(1)  33  L.  J.  (Ch.)  245. 
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to  be  paid  out  without  notice  to  the  execution  creditors.     The        M.  R, 
execution  creditors  to  have  liberty  to  accept  the  offer  of  the  Court       1866 
before  appealing,  and  in  that  c^se,  but  not  otherwise,  to  have  their       jn  re 
costs  of  this  application  added  to  their  security.  ^Ctonwj^^ 

Mr.  Sdwyn  subsequently  stated  that  he  was  instructed  to  accept 
the  terms  offered  by  the  Court,  but  asked 'that  the  sale  might  be 
ordered  to  be  made  within  a  time  to  be  fixed  by  the  order. 

Lord  Romilly,  M.R. : — I   wish  the   property  to  be   sold  as 
speedily  as  i)ossible,  provided  it  is  not  a  forced  sale.    You  can 
apply  for  the  conduct  of  the  sale,  if  it  does  not  take  place  with 
reasonable  speed.     I  will  make  the  declaration  I  mentioned,  and  , 
the  rest  of  the  order  will  be  by  consent. 

Solicitor  for  the  Company  and  Directors :  Mr.  James  Bdh 
Solicitors  for  the  Execution  Creditors :  Messrs.  Flux  <&  Argles, 
Solicitors  for  the  Sheriff:  Messrs.  Tlwrnas  Wliiie  &  Sons. 


SMITH  V.  DEESSER.  m.r. 

Dehtor  and  creditor — Composition  deed — Bankruptcy — Trustee — Invalid  trust —  >-y^ 

liight  of  trustee  to  retain  costs.  March  2,  5. 

A  debtor  made  a  conveyance  of  all  Lis  property  in  trust  for  his  creditors, 
Ly  a  deed  in  the  form  in  schedule  D  to  the  Bankruptcy  Act,  1861.  The 
deed  was  executed  by  the  debtor  and  the  trustees  and  duly  registered,  but 
was  not  assented  to  by  the  proportion  of  creditore  required  by  section  192. 
The  trustees  got  in  and  converted  the  estate  and  deposited  the  proceeds  in 
their  joint  names  in  a  bank.  Four  mouths  after  the  date  of  the  deed  the 
debtor  was  adjudicated  banknipt  on  a  judgment-debtor  summons  for  non- 
jwiyment  of  a  judgment  debt  due  before  the  date  of  the  deed  : — 

Held,  upon  a  bill  filed  by  the  assignee  in  bankruptcy,  and  one  of  the 
trustees  of  the  composition  deed,  against  the  other  trustee,  to  comix^l  payment 
to  the  assignee  of  the  proceeds  of  the  bankrupt's  estate,  that  as  the  trusts  of 
the  deed  were  invalid,  the  trustee  was  not  entitled  to  retain  the  costs  and 
expenses  incurred  by  him  in  the  execution  thereof. 

JjY  a  deed  dated  the  25th  of  January,  1864,  and  made  in  the 
form  of  schedule  D  to  the  Bankruptcy  Act,  1861,  Oilbert  Hodgson, 
a  timber  merchant,  conveyed  all  his  estate  and  effects  to  Jlenry 
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H.  B.  Dresser  and  John  Herring^  to  be  applied  and  administered  for  the 
1866  benefit  of  bis  creditors,  as  if  be  bad  been  doly  adjudged  bankrupt 
gMm  Tbe  deed  was  executed  hj  Hodgson  and  the  trustees,  and  vas 
registered  on  the  4th  of  February,  1864,  in  the  Court  of  Sank* 
ruptcy.  It  was  assented  to  by  a  majority  in  number,  who  were 
stated  in  the  deed  to  represent,  but  did  not  in  fact  represent^ 
three-fourths  in  yalue  of  the  creditors  whose  debts  amounted  to 
£10. 

The  trustees  collected  and  sold  part  of  the  estate,  and  deposited 
£700,  the  proceeds  of  the  sale,  in  their  joint  names,  in  the 
Newcaslle-ujfonrTyne  branch  of  the  Bank  of  England. 

On  the  15th  of  April,  1864,  Thomas  Greenhow^  who  had  re- 
coyered  a  judgment  against  Hodgson,  on  the  16th  of  January, 
1864,  and  had  not  assented  to  the  deed,  served  Hodgson  with  a 
judgment-debtor  summons ;  and  on  the  13th  of  May  Hodgson  was 
adjudicated  a  bankrupt  for  non-payment  of  the  judgment  debt 
upon  the  summons,  the  Commissioner  being  of  opinion  that  the 
deed  had  not  been  assented  to  by  the  requisite  proportion  of 
creditors  under  the  192nd  section  of  the  Bankruptcy  Act,  1861, 
and  therefore  did  not  preclude  Qreenhow  from  proceeding  in 
bankruptcy.  On  the  8th  of  June,  1864,  Charles  Septimus  Smith 
was  appointed  assignee  under  the  bankruptcy. 

In  August,  1864,  William  Harle,  one  of  the  creditors  who  had 
assented  to  the  deed,  filed  a  bill  in  Chancery  on  behalf  of  himself 
and  the  other  creditors,  against  Herring,  Dresser,  and  Smith, 
praying  for  the  execution  of  the  trusts  of  the  deed.  Upon  the 
hearing  of  this  suit  in  March,  1865,  the  Master  of  the  Bolls 
expressed  his  opinion  that  the  trusts  of  the  deed  were  superseded 
by  the  bankruptcy,  and  ordered  the  hearing  to  stand  over  until 
the  assignee  should  have  made  an  application  to  the  Court  of 
Bankruptcy  to  dispose  of  the  estate. 

On  the  12th  of  April,  1865,  the  Commissioner  in  Bankruptcy 
being  of  opinion  that  the  deed  of  the  25th  of  January,  1864  was 
an  act  of  bankruptcy,  and  yoid  as  against  the  creditors  under  the 
bankruptcy,  ordered  the  estate  and  effects  conveyed  or  purported 
to  be  conveyed  by  the  deed  to  be  sold  and  disposed  of  for  the 
benefit  of  the  creditors  under  the  bankruptcy. 

On  the  29th  of  June,  1865,  the  bill  in  Harle  v.  Herring  was 
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dismissed  with  costs,  the  Master  of  the  Bolls  being  of  opinion       M.  B. 
that  the  deed  was  void  as  against  the  assignee  in  bankruptcy.  1866 

SmUh  thereupon  applied  to  the  trustees  to  pay  him  the  £700       Bxtte 
deposited  in  their  names;  Herrinff  was  willing  to  do  this,  but     -^^^ 
Dresser  insisted  on  his  right  to  retain  the  amount  of  the  costs  and 
expenses  incurred  by  him  in  getting  in  and  converting  the 
estate. 

The  bill  in  this  suit  was  then  filed  by  SmUh  and  Herrinff 
against  Dresser,  praying  that  the  Defendant  might  be  decreed  to 
sign  all  such  cheques  or  orders,  and  to  do  all  such  other  things  as 
might  be  necessary  for  enabling  the  Plaintiff  Smith  to  obtain  pay- 
ment of  the  £700  and  the  interest  thereon. 

Mr.  SatUhffoley  Q.C.,  and  Mr.  BusJ^,  for  the  Plaintiffs  :— 

The  trusts  of  the  deed  being  void  against  the  assignee,  the 
Defendant  cannot  retain  out  of  the  estate  his  costs  of  executing 
them :  EUey  v.  Cox  (1). 

Mr.  Ode,  Q.C.,  and  Mr.  Freding,  for  the  Defendant : — 

The  deed  was  a  valid  conveyance  of  the  debtor's  property: 
Symons  v.  Oeorge  (2).  No  doubt  it  was  an  act  of  bankruptcy,  upon 
which  the  debtor  might  have  been  adjudged  bankrupt,  but  the 
adjudication  in  £act  was  upon  non-payment  after  a  judgment- 
debtor  summons,  and,  therefore,  only  related  back  to  the  service 
of  the  summons :  24  &  25  Vict.  c.  134,  s.  84.  The  effect  of  the 
bankruptcy  was  not  to  invalidate  the  deed  ah  initio,  but  only 
to  supersede  its  trusts  in  favour  of  the  creditors  under  the 
bankruptcy.  That  is  all  that  was  decided  either]^by  the  Commis- 
sioner, or  by  this  Court  in  Harle  v.  Herring.  The  deed  being 
valid  and  appearing  to  comply  with  the  requisitions  of  the  192nd 
section  of  the  Bcunkruptcy  Ad,  1861,  the  trustees  were  justified  in 
acting  under  it,  just  as  in  lAoyi  v.  Harrison  (3),  the  sheriff  was 
held  justified  in  releasing  a  debtor  on  production  of  the  certificate 
of  registration  of  a  composition  deed,  though  the  deed  did  not  in 
fact  satisfy  the  conditions  of  the  Act.    It  would  be  inequitable  to 

(1)  26  Beav.  95.  (2)  3  H.  &  C.  68,  996. 

(3)  34  L.  J.  (Q.B.)  97. 
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M.  B.       allow  the  creditors  under  the  bankruptcy  to  have  the  benefit  of 

1866        the  expense  incurred  by  the  tirustees  without  reimbursing  them. 

Smith       Trustees  have  been  allowed  their  costs  under  deeds  void  under  27 

Dbuber.     ■^^^'  ^  *»  ^^^  ^3  -^^^  ^  ^ '  -iDaitny  v.  Whimper  (1) ;  Goldsmiih  v. 

BusseU  (2).    If  the  deed  is  void,  and  the  Defendant  is  no  longer  a 

trustee,  the  assignee  might  have  sued  him  at  law  for  the  money, 
and  the  Plaintiffs  have  no  locus  standi  in  equity. 

They  also  referred  to  In  re  Tresidder  (3) ;  Sievensan  v.  Newn- 
ham  (4) ;  WaUioyn  v.  CotUts  (5). 

Mr.  Sovihgate^  in  reply  : — 

The  deed  was  void  against  creditors  under  13  Eliz.  c.  5,  and  under 
the  Bankruptcy  Acts  as  an  act  of  bankruptcy :  Ex  parte  Alsop  (6). 
A  trustee  can  only  retain  his  costs  out  of  the  trust  estate,  and  here 
there  is  no  trust  estate,  the  trusts  being  void.  In  Daldng  v. 
Whimper  (1)  the  trustees'  costs  were  in  effect  paid  by  the  settlor; 
in  Qoldsmith  v.  BusseU  (2)  the  point  was  not  argued,  and  it 
appears  probable  from  the  decree  in  that  case  that  there  was  a 
surplus,  after  payment  of  the  debts,  available  for  the  trustees'  costs. 
The  money  being  deposited  in  the  joint  names  of  the  Defendant 
and  Herring,  this  suit  was  necessary,  and  the  Defendant  ought  to 
pay  the  costs. 


March  5.    Lord  Romilly,  M.II. : — 

This  is  a  suit  instituted  by  the  assignee  of  a  bankrupt  to  recover 
a  sum  of  money  belonging  to  his  estate. 

The  case  is  this :  Gilbert  Hodgson,  who  afterwards  became  bank- 
rupt, having  a  judgment  debt  entered  up  against  him,  made  an 
assignment  of  his  estate  and  effects  to  two  trustees,  Herring,  the 
co-Plaintiff,  and  Dresser,  the  Defendant,  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861 ;  three-fourths  in  value  of  the  credi- 
tors of  Gilbert  Hodgson  did  not  execute  the  deed,  and  consequently 
it  had  no  validity  under  the  Act,  and,  being  a  conveyance  of  his 
estate  and  effects  by  a  debtor  in  order  to  defeat  the  payment  of 

(1)  26  Beav.  5C8.  (4)  13  C.  B.  285. 

(2)  5  D.  M.  &  G.  547.  (6)  3  Men  707 ;  3  Sinu  14. 

(3)  Law  Rep.  1  Ch.  21.  (6)  1  D.  F.  &  J.  289, 
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8  judgment  debt,  it  was  void  as  regards  his  creditors.  On  the  M.  R. 
13th  of  May,  1864,  Otlbert  HodffMn  was  adjudicated  bankrupt  1866 
upon  a  summons  for  non-payment  of  a  judgment  debt,  and  in  sma 
June,  1864,  the    Plaintiff   Smith  was    appointed  his  assignee.  *• 

Under  the  trusts  of  the  deed  of  the  25th  of  January,  1864,  Dresser        

and  Eerring  received  £700,  which  they  paid  in  their  joint  names 
into  the  NeweasUe  branch  of  the  Bank  of  England;  application 
was  made  by  the  Plaintiff  to  have  this  sum  paid  to  him,  which  was 
refused  by  the  Defendant  Dresser,  unless  he  were  allowed  payment 
of  costs  and  expenses  incurred  by  him  as  trustee  under  the  deed, 
and  thereupon  in  October,  1865,  this  bill  was  filed. 

In  my  opinion  the  Defendant  has  mistaken  his  position  in  this 
matter.    He  was  appointed  trustee  under  a  deed,  the  trosts  of 
which  were  all  invalid.    He  was,  or  ought  to  have  been,  aware  of 
tills  &ct  before  he  began  to  act  in  the  trusts,  and  he  should  have 
taken  no  step  in  the  matter  until  he  had  satisfied  himself  that 
three-fourths  in  value  of  the  creditors  had  assented  to  the  deed. 
A  very  little  inquiry  would  have  made  it  clear  that  this  had  not 
been  done,  although  on  the  face  of  the  deed  the  contrary  is 
alleged;  but,  even  if  this  were  not  so,  I  could  not  give  the 
Defendant  the  costs  of  a  trustee,  when,  in  fact,  he  is  no  trustee  at 
all.    What  a  trustee  is  entitled  to  have  are  the  costs  of  executing 
trusts,  existing  and  valid,  which  he  has  undertaken  to  perform ; 
but,  if  the  trusts  are  invalid,  he  has  no  trusts  to  execute,  and  it  is 
not  competent  to  him  to  executo  any.    It  is  said  that  this  deed  is 
effective  for  certain  purposes — ^that  is,  it  is  effective  for  the  pur- 
pose of  conveying  tlie  property  thereby  purported  tcr  be  conveyed. 
Assuming  this  to  be  the  fact,  the  trustee  has  by  such  conveyance 
incurred  no  costs ;  and,  if  there  is  any  property  vested  in  him,  he  is 
entitled  to  have  his  costs  of  a  reconveyance,  if  a  reconveyance  from 
him  is  necessary.    But,  as  all  the  trusts  are  void,  he  cannot  have 
incurred  charges  and  expenses  which  could  be  allowed  by  this 
Court,  in  the  performance  of  that  which  is,  in  truth,  a  mere  invalid 
and  inoperative  nominal  trust.    In  one  sense,  no  doubt  the  Defen- 
dant is  a  trustee,  as  every  man  is  constructively  a  trustee  who  is  in 
possession  of  property  belonging  to  another,  of  which  property  he 
flid  not  culpably  obtain  possession :  in  a  sense  every  debtor  is  a 
trustee  for  the  creditors,  in  respect  of  the  money  which  he  owes  to 
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M.  B.       the  creditors ;  but,  niiless  adverse  clauns  are  made  to  the  money 
18G6       in  his  hands,  he  cannot  properly  be  called  a  trustee,  even  con- 

gJiJJI,  structively ;  and,  when  such  claims  are  not  made,  he  is  simply  a 
debtor ;  and  such  is  the  position  of  the  Defendant.  The  trusts 
being  void,  he  had  no  duty  to  perform,  and  he  ought  to  have  paid 
the  money  over  at  once  to  the  assignee,  no  claim  being  made,  or 
being  possible  to  be  made,  against  the  money  in  his  hands.  He  is 
the  less  justified  in  the  course  he  has  adopted  in  causing  this  suit 
to  be  instituted,  because  in  the  cause  of  Harie  v.  Herring ,  which 
was  instituted  for  the  purpose  of  carrying  into  effect  the  trusts  of 
this  deed,  and  to  which  suit  he  was  a  Defendant,  he  did  ascertain 
by  the  decision  of  the  Court  that  the  trusts  of  the  deed  of  January, 
1864,  were  wholly  void,  and  that  he  could  not  therefore  claim  any 
of  the  rights  incidental  to  a  trust,  which,  in  truth,  never  existed. 

In  my  opinion  he  has  occasioned  the  suit^  and  he  must  pay  the 
costs  of  it. 

Solicitors  for  the  Plaintiffs :  Messrs.  HiU  &  Hoyle. 

Solicitors  for  the  Defendant :  Messrs.  LinTdaiers  <&  H<ickwaoi. 


M.  R.  EAEL  COWLEY  v.  WELLESLEY. 

J^         Trustees,  management  ly — Tenant  for  life  and  remainderman — Timher — Tkin- 
F^.  28.  -  ning» — Fines  en  grants — Sale  of  gravet — Fencing — Enfranckisemeni — Cost* 

"""  of  rendering  accounts  for  Succession  Duty, 

On  a  case  submitted  to  the  Court  by  trustees  as  to  eertun  questions 
arising  between  the  equitable  tenant  for  life  and  tbe  remainderman  in  the 
management  of  the  estate : — 

Held,  that  the  produce  of  the  sale  of  underwood  and  of  timber  cut  periodi- 
cally, in  the  regular  course  of  thinning,  was  to  be  treated  as  income,  and 
that  of  timber  not  cut  in  the  regular  course,  but  to  improTe  the  growth  of 
the  remaining  trees,  as  capital. 

Held,  also,  that  the  produce  of  the  sale  of  gravel  on  the  waste  lands,  and 
likewise  the  fines  payable  on  grants  of  waste  lands  made  by  the  trustee 
and  moneys  payable  in  consideration  of  the  waiver  by  the  trustees  of  restrictife 
conditions  in  grants  made  by  them  (but  not  where  the  grants  were  made  br 
the  testator),  and  likewise  preliminary  fines  paid  to  the  trustees  as  lords  of 
the  manor  on  the  enfranchisement  of  copyholds  by  persons  admitted  before 
the  1st  of  July,  1853,  pursuant  to  the  Copyhold  Act^  1852,  were  respectively 
to  be  treated  as  income. 
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Eeld,  also,  that  the  expense  of  fcDcing  waste  lauds  granted  to  a  trustee  for  M.  R. 
the  benefit  of  the  estate  must  be  paid  out  of  capital ;  and  that  the  orats  of  ^o^ 
rendering  accounts  for  the  succession  duty,  payable  for  the  first  equitable  v-y^ 

tenant  for  life,  must  be  paid  out  of  income.  Earl  Cowley 

V. 

m                                                                                                                            Wklleslet. 
IHIS  was  a  special  case  for  the  opinion  of  the  Court  on  certain        

questions  between  the  tenant  for  life  and  those  entitled  in  re- 
mainder under  the  will  of  the  late  Earl  of  Momingion. 

The  testator  devised  all  his  real  estates  lo  trustees,  upon  trust 
for  the  Plaintiff  Earl  Cowley  for  life,  and  after  his  decease  for  the 
Plaintiff  Viscount  Bargan  for  life ;  with  divers  remainders  over, 
and  an  ultimate  trust,  for  his  own  right  heirs,  with  directions 
that  his  trustees  should  manage  the  same  premises,  and  might 
cut  timber  and  underwood  from  time  to  time  in  the  usual  course, 
for  sale  or  repairs  or  otherwise. 

The  Plaintiffs  were  the  successive  equitable  tenants  for  life  of 
the  estate ;  the  Defendants  were  the  persons  entitled  to  tiie  first 
estate  in  remainder,  and  the  trustees. 

Part  of  the  real  estate  of  the  testator  in  Hampshire  consisted  of 
about  338  acres  of  woodland,  on  which  there  were  trees  and  under- 
wood, both  of  a  thriving  description,  the  trees  being  principally 
oak,  and  the  course  of  management  had  for  many  years  been  to 
cut  the  underwood  of  from  ten  to  twelve  years'  growth  every  year, 
and  the  underwood  upon  about  twenty  acres  of  the  woodland  had 
been  cut  every  year.  In  the  ensuing  spring  it  was  usual,  where  the 
underwood  had  been  cleared,  to  cut  down  such  trees  as  were  likely 
to  obstruct  or  prejudice  the  growth  of  those  intended  to  be  pre- 
served, and  which,  having  regard  to  the  general  improvement  of 
the  woods,  should  be  cut  down. 

The  trustees  had  followed  this  rule,  and  had  applied  the  pro- 
ceeds of  the  sale  of  the  underwood  as  income,  and  the  timber, 
being  such  thinnings  as  aforesaid,  had  been  partly  used  in  repairs 
on  the  estate,  and  the  larger  part  had  been  sold. 

Part  of  the  real  estate  in  Wiltshire  also  consisted  of  woodlands, 
containing  oak,  ash,  elm,  Scotch  fir,  larch,  and  spruce  trees,  and 
underwood.  During  the  testator's  life  the  underwood  ni^as  occa- 
sionally cut,  but  the  trees  in  such  woods  and  plantations  were  not 
thinned.  It  was  considered  desirable,  in  order  to  improve  the 
growth  of  the  woods,  to  fell  a  number  of  the  trees^  including  trees 
Vol.  I.  2X  2 
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M.  R.       of  all  the  above-mention^  descriptions.     The  trees  which  had 

1866        been  felled  were  felled  for  the  purpose  of  improving  the  growth  of 

Earl  Cowley  ihose  remaining.    Part  of  the  trees  so  felled  had  been  used  for 

Welleslet    r^P^^rs  upon  the  estate,  and  the  remainder  had  been  sold  standing. 

The  first  question  for  the  opinion  of  the  Court  was  whether  the 

money  produced  by  the  sale  of  timber  in  the  counties  of  Saudi 
and  Wilts,  cut  as  before  stated,  should  be  treated  as  capital  or 
income. 

Mr.  Hohhciisey  Q.C.,  and  Mr.  /.  Pearson,  for  the  Plaintiffs  :— 

These  cuttings  belong  to  the  tenant  for  life,  and  should  be 
applied  as  income.  In  Bwges  y.  Lamb  (1),  Lord  Eldon,  after 
stating  that  there  was  a  large  quantity  of  underwood  on  the  estate 
which  was  to  be  considered  not  only  with  regard  to  its  own  value, 
but  also  to  the  timber  growing  among  it,  said,  "With  reference  to 
that.  Lord  Hardwiokes  opinion  in  Knight  v.  Duplessis  (2),  is  mate- 
rial that  it  is  not  waste  to  cut  timber  where  necessary  tot  the 
growth  of  the  underwood  in  which  it  is  situated.**  If  this  be  so  a 
»  fortiori  it  is  not  waste  to  cut  underwood  where  it  is  necessary  for 

the  growth  of  other  timber.  In  Pidgdey  v.  Raiding  (3),  Sr  /.  L 
Knight  Bruce  expressed  his  opinion  that  the  thinnings  of  fir  trees 
belonged  to  the  tenant  for  life.  In  Sex  v.  Ferrybridge  (4)  it  was 
held  that  Scotch  fir  trees  were  not  rateable  to  the  poor  as  saleable 
underwood.  In  Baseman  v.  Hotchkin  (No.  2)  (5),  a  tenant  for  life 
impeachable  for  waste  was  held  to  be  entitled  to  such  part  of  a 
wind-fall  as  he  would  have  been  entitled  to  cut  himself,  and  to  all 
fair  and  proper  thinnings.  In  Bagot  v.  Bagoi  (6\  the  rights  of  a 
tenant  for  life  and  remainderman  to  such  cuttings  were  also 
considered.  In  Tooker  v.  Annedey  (7),  a  tenant  for  iifia,  sulject 
to  impeachment  for  waste,  was  held  to  be  entitled  to  the  interest 
of  money  produced  by  the  sale  of  timber  that  was  deteiiorating, 
cut  by  order  of  the  Court. 

Mr.  Joshua  WiUiams,  Q.C.,  and  Mr.  Nalder,  for  the  Defen- 
dants : — 

(1)  16  Ves.  174, 179.  (5)  31  Beav.  486. 

(2)  2  Ves.  Sen.  360.  (6)  32  Bcav.  609, 517. 

(3)  2  CJoIl.  275.  (7)  5  Sim.  235. 

(4)  1  B.  &  C.  375. 
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The  enttingg  of  the  timber  in  both  estates  must  be  treated  as       X.  B. 
capital,  and  belong  to  the  inheritance.    In  Baieman  y.  Hatchkin  (1)        isas 
a  distinction  was  drawn  between  waste  committed  by  a  tenant  for  b^bl  Oowur 
life  in  catting  timber,  the  produce  of  the  sale  of  which  belonged   wr.t^.«y 

to  the  inheritance,  and  the  sale  of  timber  blown  down  by  a  storm,        

such  as  he  would  hare  been  entitled  to  cut  himself  the  produce 
of  which  belonged  to  the  tenant  for  life.  In  this  case  the  will  con- 
tains no  direction  that  the  produce  of  the  timber  shall  belong  to 
the  tenant  for  life,  and  at  any  rate  the  cuttings  made  for  the 
improvement  of  other  timber  belong  to  the  inheritance. 

Mr.  G.  WiUiajiison,  for  the  Trusteea 

LOBD  BOMILLT,  MJR. : — 

I  am  of  opinion  that  the  money  produced  by  the  sale  of  timber 
in  the  estate  in  the  county  of  Hants,  where  it  has  been  cut  in  the 
regular  course  of  thinning,  should  be  treated  as  income ;  and  that 
the  money  produced  by  the  sale  of  timber  in  the  estates  in  the 
county  of  WHU  should  be  treated  as  capital,  except  where  it  has 
been  cut  in  the  regular  course  of  thinning. 


A  further  question  submitted  to  the  Court,  was,  whether  the 
money  produced  by  the  sale  made  by  the  trustees  of  gravel  dug 
and  taken  from  the  waste  lands  of  the  manors,  the  profits  of  which 
had  been  usually  gained  for  many  years  by  working  the  gravel 
pits,  should  be  treated  as  capital  or  income. 

Lord  Bomillt,  M.R. : — 

I  think  that  the  money  so  produced  by  the  sale  of  gravel 
belongs  to  the  tenant  for  life.  The  whole  of  the  gravel  or  sand  on 
the  waste  land  must  be  treated  as  a  mine,  and  each  gravel  pit  as  if 
it  were  a  fresh  pit  in  the  mine. 


A  further  question  submitted  to  the  Court  arose  as  follows  i-^ 
The  testator  was,  at  the  time  of  his  decease,  seised  of  certain 
manons,   and  the  trustees  had  since  his  death,  as  lords  of  the 

(1)  31  Beav.  486. 

2  i:  2  2 


660  EQUm  CASES.  [LB, 

H-  B.       manors,  made  grants  of  portions  of  the  waste  lands  belonging  to 

1866       them,  and  received   fines  in  respect  of  the  admissions  on  sacli 

Babl  Ooi?let  grants,  which  they  had  treated  as  income.    In  some  cases  granta 

Wbu^blet.   '^   been  made  subject  to  certain  restrictive  conditions  as  to 

building;  and  the  trustees,  as  lords  of  the  manors,  might  be 

applied  to  foi;  releases  or  a  waiver  of  those  conditions,  in  oon- 
sideration  of  a  sum  of  money  to  be  paid  by  the  persons  requiring 
the  same. 

It  was  submitted  for  the  opinion  of  the  Court  whether  such 
fines  and  the  consideration  moneys  for  releasing  conditions  shoiild 
be  considered  capital  or  income. 

Mr.  HdbJuyuse,  for  the  Plaintiffs,  contended  that  both  the  fines 
and  the  consideration  for  the  release  of  the  conditions  were  in- 
come, and  the  ordinary  profits  of  the  manor. 

Mr.  Joshua  WiUiams,  for  the  Defendants,  contended  that,  at  any 
rate,  as  regarded  the  release  of  the  conditions  by  the  trustees,  the 
consideration  belonged  to  the  inheritance. 

LoBD  BoMiLLT,  M.B. : — ^In  the  case  of  grants  made  by  the 
trustees  since  the  death  of  the  testator,  the  trustees  who  imposed 
the  conditions  may  also  release  them,  and  the  tenant  for  life  is 
entitled,  to  the  benefit  of  the  consideration.  With  respect  to  the 
fines  on  grants  made  by  the  testator,  they  belong  tp  the  inhe- 
ritance, and  must  be  treated  as  capital. 


A  further  question  related  to  enfranchisements  effected  in  the 
manors  since  the  testator's  death,  where  preliminary  fines  had 
been  paid  to  the  trustees  as  lords  of  the  manors  by  the  persons 
enfranchising  the  same,  by  reason  of  their  admission  having  taken 
place  before  July  1st,  1853,  as  is  mentioned  and  provided  for  in 
the  Copyhold  Ad  of  1852,  s.  1.  It  was  submitted  to  the  Court 
whether  such  fines  were  to  be  treated  as  capital  or  income. 

LoBD  BoMiLLY,  M.R. : — These  preliminary  fines  must  be  treated 
as  income. 
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A  further  question  was  whether  the  expense  of  fencing  waste       M.  K 
lands  granted  since   the  testator's  death  by  the  trustees  to  a         1866 
trustee  for  them,  for  the  benefit  of  the  estate,  was  to  be  paid  eabl  Cowlkt 
out  of  capital  or  income.    The  will  empowered  the  trustees  to  w«lmwlby. 
drain  and  otherwise  to  improve  the  land. 

Mr.  Joskua  Williams  referred  to  Dent  y.  Bent  (1). 

LoBD  EoMiLLY,  M.E. : — ^The  expense  of  such  fencing  must  come 
out  of  capital 

A  further  question  was  as  follows : — By  the  testator's  will,  the 
PlaintifiF,  Earl  Cowley^  was  equitable  tenant  for  life  of  the  devised 
estates,  and  it  became  necessary  to  render  to  the  Inland  Kevenue 
office  an  account  of  the  estates  for  the  purpose  of  paying  the 
succession  duty  in  respect  of  his  life  interest,  and  the  trustees  had 
prepared  and  rendered  such  account.  It  was  submitted  to  the 
Court  whether  the  costs  of  preparing  and  rendering  the  same 
should  be  paid  out  of  capital  or  income. 

Mr.  Sohhouse,  for  the  Plaintiffs  : — 

The  cost  of  rendering  the  first  account  for  succession  duty  is  by 
£ar  the  most  expensive,  and  the  same  returns  are  available  for  the 
remainderman,  so  the  cost'  of  rendering  them  may  fairly  be 
dej&ajed  out  of  capital. 

Mr.  Joshua  WiUiams^  for  the  Defendants  : — 

If  the  tenant  for  life  were  in  possession  he  must  have  borne  the 
expense  of  these  returns.  All  costs  relating  to  succession  duty 
are  properly  incident  to  the  tenant  for  life. 

LOKJD  BOMILLY,  M.R. : — 

The  cost  of  these  returns  must  be  paid  by  the  tenant  for  life. 

Solicitors :  Messrs.  Coverdale^  Lee,  &  Co, 
(1)  30  Beav.  363. 
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v.-a  s.  HUME  v.  POCOCK. 

1806 


Feb.23; 

March  8. 


Vendor  and  Purchaser — Defective  Tide — Specific  Perfcrmanee. 

Defendant  porcbaaer  in  poflBession,  who,  hy  decree  directing  an  inqoiiy  as 
to  title,  was  ordered  to  pay  into  Court  the  interest  on  his  purchase-moaey; 
the  decree  also  declaring  the  purchase-money  a  lien  on  the  estate : — 

Held,  not  entitled  to  dismiss  the  bill  for  specific  performance,  althoagk 
the  certificate  was  that  the  Plaintiff  could  not  shew  a  good  title,  it  appetriog 
on  the  evidence  that  the  Defendant  had  since  the  purchase,  by  his  own  act, 
acquired  the  means  of  curing  the  defect  in  the  title.  Leave  was  given  to 
amend  or  file  a  supplemental  bill. 

JjY  an  Act  of  Parliament  passed  in  1859,  incorporating  the  Lands 
ClauBes  Consolidation  Act,  1845,  the  Defendant  and  others  became 
the  undertakers  for  executing  the  purposes  of  the  Act  which  were 
to  enable  them  to  embank  from  the  sea,  reclaim,  cultivate,  and  other- 
wise improve  all  or  any  part  of  certain  waste  lands  subject  to  be 
covered  by  tidal  waters  situate  in  the  estuary  known  as  Chiehesler 
Harbour.  Among  the  lands  which  the  Defendant  and  a  CD-unde> 
taker  (Thomas  Kingdon)  were  desirous  of  obtaining  for  the  purposes 
of  the  reclamation,  were  part  of  the  manor  of  Chidham,  the  Island 
of  PUseay  situate  in  Chichester  Harbour ,  and  certain  copyholds  of 
inheritance  known  as  Saltings,  situate  in  Hayling  Island. 

By  a  memorandum  of  agreement  dated  the  3rd  of  June,  1859, 
after  reciting  inter  alia  that  the  Plaintiff  was,  under  a  memorandum 
dated  the  10th  of  January,  1855,  a  mortgagee  in  fee  with  power  of 
sale  of  the  property  above  mentioned,  he,  as  such  mortgagee,  agreed 
that  in  the  event  (which  happened)  of  the  Act  being  obtained  he 
would  complete  his  title  as  mortgagee  in  fee,  with  power  of  aJe 
and  sell  to  Kingdon  and  Pocook  the  property  above  mentioned,  and 
all  and  every  of  their  rights,  members  and  appurtenances  for  the 
sum  of  £2400 ;  and  Kingdon  and  Poeoek,  as  undertakers  nanifid  in 
the  Act,  agreed  that  they  would  purchase  the  same  of  the  Plaintiff 
at  that  sum,  and  that  the  purchase  should  be  completed  within  two 
years  next  after  the  passing  of  the  Act,  with  interest  at  £5  per 
cent,  from  the  9th  of  April,  1859.  And  « that  Bdbert  Sume 
(the  Plaintifi)  shall  deduce  and  shew  a  good  title,  as  mortgagee. 


IT. 
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in  fee,  with  power  of  sale,  to  the  said  hereditaments  and  premises,      V.-C.  6. 
and  that  the  sum  'of  £2400  and  interest  shall  be  a  charge  upon        1866 
the  said  manor,  islands,  saltworks,  and  land  to  be  inclosed/'  h^ 

Thomas  Kingdon  and  another  assigned  their  interest  under  the 
agreement  to  the  Defendant  Thomas  Pocock,  and  he  became  the 
sole  undertaker,  and  alone  interested  under  the  Act,  and  the 
contract  of  June,  1859,  respectively.  Prior  to  October,  1864,  the 
Defendant  took  possession  of  the  property,  or  some  part  of  it ; 
but  the  Plaintiff,  as  he  alleged,  did  not  ascertain  that  fact  till 
October,  1864,  when  ^he  discoTered  that  the  Defendant  had 
prosecuted  certain  works  in  depositing  a  bed  of  mud ;  in  erecting 
houses;  in  constructing  embankments;  and  in  excavating,  and 
carrying  away  portions  of  the  soil. 

The  Plaintiff  required  the  Defendant  to  desist  from  the  said 
operations,  or  to  deposit  the  purchase^money  and  interest  in  their 
joint  names  in  the  London  &  Westminster  Bank  until  the  pur- 
dbtase  should  be  completed,  but  the  Defendant  having  admitted 
the  existence  of  the  contract,  and  having  refused  to  accede  to  the 
request  as  to  the  deposit,  the  Plaintiff  filed  his  bill  in  October, 

1864,  praying  for  specific  performance  of  the  contract ;  for  pay- 
ment by  a  short  day  of  £2400  with  interest  from  the  9th  of  April, 
1859,  into  Court ;  and  in  default  for  an  injunction ;  and  if  specific 
performance 'could  not  be  decreed,  for  danaages  in  substitution 
thereof. 

The  Plaintiff  also  prayed  for  a  decree  that  tlie  puchase-money 
and  interest  constituted  a  charge  on  the  land  to  be  reclaimed 
under  the  Act 

Under  an  order  made  by  the  Lords  Justices  on  the  17th  of 
December,  1864,  the  Defendant  paid  into  Court  £668  14^.  7d. 
being  interest  on  the  purchase-money  to  the  17th  of  January, 

1865.  The  answer  of  the  Defendant  filed  the  29th  of  December, 
1864,  stated  (paragraph  14)  that  *"  it  is  not  the  fact  that  the 
Plaimtiff "  as  he  in  his  bill  alleged  ^  has  done  all  things  on  his  part 
to  be  done  to  entitle  him  to  a  specific  performance  of  the  agree- 
ment. He  has  not,  so  &r  as  I  know,  completed  his  title  as 
mortgagee  in  fee  with  power  of  sale  as  stipulated  for  in  the  agree- 
ment, nor  has  he  deduced  and  shewn  a  good  title,  or  any  title  as 
mortgagee  in  fee  with  power  of  sale  to  the  hereditaments  and 
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v«-G.S.      promises  comprised  in  the  agreement "  and  (paragmph  18)  that 

1866       "  I  have  sustained  considerable,  injury  by  reason  of  the  default 

Hums       which  the  Plaintiff  has  made  in  not  performing  his  part  of  the 

PooooL      contract.    I  have  been  compelled  to  purchase  and  obtain  a  con- 

veyance  of  Pilsea  Island  from  the  mortgagee  thereof,  and  I  have 

lost  the  rents  and  profits  of  the  lands  called  SaUinffs,  and  also 
of  the  manor  of  Chidham  ;  and  I  submit  that  the  Plaintiff  ought 
to  make  compensation  to  me  in  respect  of  the  matters  aforesaid, 
and  in  respect  of  any  other  loss  or  injury  I  may  have  sustained 
or  may  sustain  in  consequence  of  the  neglect  of  the  Plaintiff  to 
make  out  a  good  title  according  to  the  terms  of  the  agreement." 

The  order  of  the  Lords  Justices  of  the  17th  of  December,  1864, 
also  directed  that  the  purchase-money  should  be  pai  1  into  Court 
on  or  before  the  I7th  of  April,  1865.  On  the  2nd  of  May,  1865, 
two  motions  caine  on  to  be  heard  before  the  Lords  Justices  on 
behalf  of  the  Defendant  to  extend  the  time  for  payment,  and  to 
dismiss  Jbe  bill  for  want  of  prosecution.  On  the  suggestion  of 
their  Lordships  (the  only  question  being  one  of  title)  the  parties 
consented  to  an  immediate  decree  being  taken,  and  it  was  de- 
clared "  that  the  agreement  ought  to  be  specifically  performed 
and  carried  into  effect,  provided  that  a  good  title  could  be  made  to 
the  hereditaments  comprised  therein,"  and  ^that  the  purchase-* 
money  and  interest  payable  under  the  agreement  was  a  charge 
upon  the  hereditaments  comprised  therein." 

An  inquiry  was  ordered  "  whether  a  good  title  could  be  made," 
and  other  inquiries  in  case  that  should  be  certified  in  the  affirma* 
tive.  Under  the  order  of  the  2nd  of  May,  the  Defendant  paid  a 
further  sum  of  £668  lis.  Id.  into  Court.  When  the*  decree  was 
carried  into  Chambers  the  Plaintiff  for  the  fitrst  time  (by  direction 
of  the  chief  clerk)  delivered  an  abstract  of  his  title,  and  upon  that 
the  chief  clerk,  on  the  5th  of  August,  1865,  certified  that  "  a  good 
title  cotdd  not  be  made  to  the  hereditaments,  inasmuch  as  by 
such  agreement  the  Plaintiff  contracted  to  sell  as  mortgagee  in 
fee,  whereas  as  to  part  of  such  hereditaments  he  is  mortgagee  for 
a  term  of  years  only  without  power  of  sale." 

The  Plaintiff  did  not  except  to  the  certificate. 

The  cause  now  came  on  upon  further  consideration. 

By  an  indenture  dated  the  10th  of  November,  1864,  the  De- 
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fendant,  in  consideration  of  the  sum  of  £10,  had  obtained  from  the      v.-C.  S. 
eldest  son  and  heir-at-law  of  the  mortgagor  a  conveyance  of  the        1866 
fee  of  three  parcels  of  land  in  Pilsea  Idand,  containing  4a.  3r.  28p.       Bvia 
each,  subject  to  a  mortgage  to  the  Plaintiff  for  a  term  of  1000 
years  to  secure  the  sum  of  £175. 

Mr.  Matins,  Q.C.,  and  Mr.  Fry,  for  the  Plaintiff:— 

The  case  of  Murrett  v.  Ooodyear(l)  shews  that  the  Defendant 
cannot  avail  himself,  as  he  has  attempted  to  do,  of  any  information 
which  he  may  have  obtained  after  he  entered  into  the  contract,  and 
after  the  Plaintiff  had  filed  a  bill  for  specific  performance.  The 
Defendant  had  full  knowledge  of  the  Plaintiff's  title  and  of  the 
defect  in  it.  The  Plaintiff  had  a  right  to  get  rid  of  that  defect, 
but  the  Defendant  went  to  the  mortgagor  and  defeated  the 
Plaintiff's  power  to  obtain  a  good  title  by  purchasing  the  equity 
of  redemption  from  him.  The  Defendant  ought  to  be  decreed  to 
perform  the  contract. 

Mr.  Bacon,  Q.C.,  and  Mr.  Macnaghten,  for  the  Defendant : —  :;    , 

The  bill  ought  to  be  dismissed.  It  is  evident  that  it  ought  not 
to  have  been  filed.  All  the  rights  of  the  mortgagor  are  vested  in 
the  Defendant,  and  he  is  entitled  to  redeem  and  the  Plaintiff  to 
foreclose.  The  Plaintiff  ought  to  make  compensation  to  the 
Defendant  for  the  injury  which  he  has  sustained  by  reason  of  the 
Plaintiff's  defeult.  No  abstract  was  delivered  till  after  the  2nd  of 
May,  1865»  therefore  the  case  is  not  like  MurreU  v.  Goodyear. 
No  information  as  to  the  title  was  obtained  from  the  Plaintiff. 
To  protect  himself  the  Defendant  purchased  the  equity  of  redemp- 
tion, and  thd  Plaintiff  was  at  once  informed  of  that  fact.  The 
proper  course  would  be  to  leave  the  Plaintiff  to  his  remedy 
under  the  Lands  Clauses  Consolidation  Act. 


March  8.     Sir  John  Stuart,  V.C.  : — 

This  case  has  now  come  before  the  Court  under  extraordinary 
circamstances.    The  decree  of  the  Lords  Justices  has  directed  the 

(1)  2  Giff.  61 ;  ID.   F.  &  J.  432-447. 
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y.-O.  S.     specific  perfonnaiice  of  the  agieeme&t,  piovided  that  a  good  titie 

1866       can  be  made.    The  certificate  shews  now  that  a  good  title  cuiBot 

UiiHK       he  made,  and  the  Defendant  asks,  as  of  comse,  that  the  bill  be 

PooMx.     ^^ismissed  out  of  Court,  there  being  no  motion  by  the  Plaintiff  to 

vary  the  certificate.    But  other  parts  ol  the  decree  seem  lather 

to  indicate  that  the  Court  foresaw  the  ultimate  possibility  of  a 
modified  performance  of  the  agreement  to  purchase.  When  the 
decree  was  pronounced,  the  Court  saw  the  iGact  of  the  pofisessiaii  of 
the  property  by  the  Defendant,  or  those  claiming  under  him.  It 
also  saw  that  the  purchaser  during  the  possession  which  he 
acquired  under  the  agreement  had  dealt  with  the  property  in  ^ 
n  way  to  make  his  restitution  of  it  in  its  integral  state  impossible. 
These  fSacts  may  account  for  the  special  form  of  the  decree  which 
seems  to  shew  that  the  Court  had  in  view  the  ultimate  poesibOity 
that  even  if  a  good  title  could  not  be  shewn  by  the  Plaintiff,  he 
might  still  be  entitled  to  some  relief  as  a  vendor.  This  is  still 
more  apparent  &om  the  fact  that  the  decree  was  made  after  the 
Defendant  had  put  in  hia  answer,  which  states  that  he  had 
subsequently  to  the  contract  purchased  the  equity  of  redemption ; 
and  it  may  reasonably  be  conjectured  that  the  variation  which 
the  decree  makes  in  the  order  of  the  17th  of  December,  1864, 
as  to  payment  of  the  purchase-money  (an  order  made  before  the 
answer  was  filed)  was  occasioned  by  the  statements  in  the  answer. 
Although  the  certificate  is  conclusive  against  the  title,  the 
Plaintiff  now  relies  on  the  principle  of  the  case  of  Murrdl  v.  Good- 
year. If  the  frame  of  the  bill  justified  it,  there  is  certainly  enough 
in  the  decree  to  entitle  him  to  proceed  now  to  shew  his  right  to  relief 
on  that  footing.  But  the  bill  prays  no  alternative  relief,  and  con- 
tains no  averments  on  which  any  other  relief  can  be  given  than  on 
the  footing  of  his  being  a  mortgagee  in  fee  with  a  power  of  sale. 
MurreR  v.  Goodyear  is  only  one  of  a  class  of  cases  in  which  a 
modified  performance  of  the  agreement  has  been  decreed.  It  is 
quite  possible  that  if  the  Plaintiff  had  amended  his  bill  with 
reference  to  the  statements  in  the  14th  and  18th  paragraphs  of  the 
answer,  he  might  have  averred  and  proved  a  case  for  relief  on  the 
principle  that  since  the  contract  the  Defendant  has  ascertained 
and  has  himself  cured  the  defect  in  the  title  by  purchasing  the 
equity  of  redemption,  and  is  now  by  means  of  the  contract  in  po^ 


PoCiOGX. 


VOL  I]  EQUITY  OASES.  667 

8efiBioii  and  enjoyment  of  the  whole  of  the  Plaintiff's  beneficial     T.-O.  S. 
inlefest  in  the  property  under  suoh  circnmfltances,  that  although        1866 
the  Fkintiff  cannot  perform  the  contract  specifically  by  shewing       hcmb 
a  title  aa  mortgagee  in  fee  with  a  power  of  sale,  still  he  is  entitled 
to  a  modified  performance,  and  entitled  to  recoYcr,  as  the  price  of 
what  the  Defendant  had  obtained  under  the  contract,  some  other 
Bam  less  than  the  contract  price. 

But  a  case  of  that  kind  must  be  distinctly  averr^  and  proved  so 
as  to  give  the  Defendant  an  opportunity  to  make  out  a  case  against 
that  mode  of  relie£  Considering  the  terms  of  the  decree,  and  the 
declaration  of  lien  in  favour  of  the  Plaintiff,  it  seems  to  me  that  the 
Court  cannot  dismiss  the  bill  and  thereby  allow  the  Defendant  to 
continue  in  possession  of  the  Plaintiff's  interest  in  the  property 
without  paying  any  price  or  making  any  compensation.  Therefore 
the  cause' must  stand  over,  with  liberty  to  the  Plaintiff  to  amend 
the  bill  or  to  file  such  supplemental  bill  as  he  may  be  advised  with 
reference  im  the  matters  stated  in  the  14th  and  18th  paragraphs  of 
the  answer,  or  otherwise ;  with  liberty  to  apply. 

Solicitors  for  the  Plaintiff:  Messrs.  Baxter,  Rose,  Norton,  &  Co,  ] 
Solicitors  for  the  Defendant :  Messrs.  ChiUon,  Burton,  dt  Co, 


In  re  VIZAED'S  TEUSTS  V.-O.  s. 


WiU — Ajppoiniment — Bankruptcy  Act,  1861 — Deed — Schedule  D, 

A  legatee,  entitled  under  a  will  to  such  share  as  testator's  widow  should 
appoint,  and  in  default  to  one-fifth  of  a  moiety,  by  a  deed  under  the  Bank- 
ruptcy Act,  1861,  assigned  all  his  "  estate  and  effect  *  to  trustees  for  creditors. 
The  widow  having  subsequently  appointed  to  the  legatee  the  same  share 
he  would  have  taken  in  default  of  appointment : — 

BM,  that  the  appointed  share  did  not  pass  under  the  deed. 

George  vizard  by  Ws  wlll  dated  the  31st  of  January,  1854, 
devised  to  his  wife  and  his  nephews,  John  Vizard  and  WiUiam 
Vizard,  their  heirs,  executors,  administrators,  and  assigns,  all  his 
freehold  and  leasehold  estates,  and  all  such  parts  of  his  personal 
estate  as  should  consist  of  money  or  securities,  or  held  in  trust  for 
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V.-C.  S.     him,  upon  trust  for  his  wife  during  her  life,  and  after  her  decease  he 

1866        gave  the  same  to  all  and  every,  or  such  one  or  more  of  the  children 

In  re        of  his  late  brothers,  John  Vizard  and  Charles  Vizard,  and  the  isBue 

fjij^^®     of  such  children  as  should  be  dead,  in  such  shares  and  proportions 

for  such  estates,  and  in  such  manner  and  form  as  his  wife  should 

by  any  deed,  or  by  her  last  will  and  testament  in  writing,  or  any 
codicil  thereto  from  time  to  time  direct  and  appoint,  and  in 
default  of  and 'subject  to  any  such  direction  or  appointment,  he 
gave,  devised,  and  bequeathed  one  moiety  of  the  same  freehold, 
leasehold,  and  personal  estates,  &c.,  to  such  of  the  children  of  his 
deceased  brother  John  as  should  be  living  at  his  decease,  theii 
heirs,  executors,  administrators,  and  assigns,  as  tenants  in  com- 
mon, and  the  other  moiety  thereof  to  such  of  the  children  ot 
his  deceased  brother  Charles  as  should  be  living  at  his  decease, 
their  heirs,  executors,  administrators  and  assigns,  as  tenants  in 
common. 

The  testator  died  in  April,  1854,  and  his  will  was  preved  by  H^ 
widow,  and  one  of  the  executors,  John  Vizard. 

Five  children  of  Charles  and  three  of  John  survived  the  tes- 
tator. 

In  November,  1861,  Frederick  Vizard^  one  of  the  five  children 
of  Charles,  being  in  insolvent  circumstances,  executed  a  deed  of 
assignment  in  favour  of  creditors  under  the  192nd  section  of  the 
Bankruptcy  Ad,  1861,  in  the  form  of  schedule  D. 

The  deed  was  as  follows : — 

"This  deed,  made  the  first  day  of  November,  1861,  between 
Frederick  Vizard  of  Burdey,  in  the  county  of  Gloucester,  common 
brewer,  and  E.  P.  Shute,  of  the  same  place,  gentleman,  on  behalf 
and  with  the  assent  of  the  undersigned  creditors  of  the  said 
Frederick  Vizard,  witnesseth  that  Frederick  Vizard  hereby  conveys 
all  his  estate  and  efiFects  to  E,  P.  Shute,  absolutely  to  be  applied 
and  administered  for  the  benefit  of  the  creditors  of  Frederick 
Vizard  in  like  manner  as  if  Frederick  Vizard  had  been  at  the  date 
hereof  duly  adjudged  bankrupt." 

The  testator's  widow,  Charlotte  Louisa  Vizard,  by  her  will  dated 
the  26th  of  February,  1864,  reciting  the  will  of  the  testator,  and 
the*  power  of  appointment,  did,  in  exercise  and  execution  of  the 
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power  and  authority  given  to  her  for  that  purpose  under  her      V.-0. 8. 
husband's  will,  and  of  every  other  power  enabling  her  in  that       1866 
behalf,  direct  and  appoint  one  moiety  of  the  aforesaid  freehold  and       "^[^ 
leasehold  and  personal  estate  and  property  from  and  after  her     ^^^* 

decease,  unto  and  equally  jbetween  the  five  surviving  children  of        

Charles  Vizard  as  tenants  in  common,  and  the  other  moiety 
equally  between  and  among  the  three  sons  of  her  husband  s 
brother  John. 

The  testator's  widow  died  on  the  29th  of  July,  1865,  and 
her  will  was  duly  proved  by  the  executors,  John  and  WiHiam 
Vizard. 

On  the  2nd  of  February,  1866,  the  executors  paid  into  Court  to 
the  credit  of  the  above  matter  the  sum  of  £562  Os.  6(2.,  being 
one-fifth  share  of  the  moiety  of  the  said  trust  funds  appointed  by 
the  testator's  widow  among  the  children  of  Charles. 

The  trustees  deposed  that  Frederick  Vizard  the  Petitioner  had 
obtained  a  certificate  of  registration  of  the  deed  under  the  198th 
section  of  the  Act,  but  had  not  obtained  an  order  of  discharge 
as  if  he  had  been  a  bankrupt  under  the  197th  section  of  the 
Act 

The  affidavit  stated  the  claim  of  the  assignee  under  the  deed 
of  the  1st  of  November,  1861,  and  the  counter  claim  of  the  Peti- 
tioner to  the  fand  paid  into  Court. 

Mr.  Botcon,  Q.C.,  and  Mr.  Chapman  Barber^  for  the  Petitioner : — 

The  Petitioner  after  executing  the  deed  in  the  form  of  schedule  D 
o{  the  Bankruptcy  Ad,  1861«  was  entitled  to  his  discharge  under 
the  198th  section  of  the  Act,  and  was  protected  in  his  person 
and  property  against  all  proceedings  in  respect  of  antecedent 
debts. 

It  is  clear  that  everything  to  which  he  was  then  entitled 
passed  under  the  deed,  and  it  is  clear  also  that  his  chance  of 
taking  anything  under  the  appointment  of  the  widow  was  not  a 
possibility  coupled  with  an  interest,  or  anything  but  a  mere 
chance  not  capable  of  being  assigned. 

Upon  principle,  therefore,  the  Petitioner's  interest  under  the 
appointment  did  not  pass  under  the  deed. 

But   the  precise   question  is    covered    by  the    authority    of 


Trcstb. 
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V.-C.  8.      Lee  V.  Oldmg  (1),  which  is  not  distingnishable  from  this  case, 
isee        and  has  been  cited  with  approval  by  Lord  St.  Leonards  (2). 

In  re  ^  ^Ex  parte  CUbbons  (3)  was  also  cited.] 

Mr.  Malins,  Q.C.,  and  Mr.  John  Peanony  for  the  assignee  under 
the  deed : — 

If  the  case  of  Lee  v.  OUing  (I)  is  to  be  treated  as  condnsiTe,  it 
will  probably  govem  this  case. 

The  Vicb-Chancellor  : — I  am  quite  ready  to  overrule  Lee  ?. 
Olding,  if  you  satisfy  me  my  decision  in  that  case  was  wrong. 

Mr.  Malins : — It  is  not  denied  that  every  interest  which  the 
Petitioner  took  under  the  testator's  will  in  defsiult  of  appointment 
passed  under  the  deed.  If  therefore  the  donee  of  the  power  had 
made  no  appointment,  the  creditors  woiild  be  entitled.  But  what 
had  she  done  ?  Simply  appointed  what  would  have  passed  in  de&nlt 
of  appointment,  and  the  instrument  is  in  fact  a  nullity.  There 
are  two  questions :  Was  the  interest  in  default  of  appointment 
defeasible  ?  Clearly  it  was.  Then,  has  it  been  defeated  ?  Clearly 
not,  because  the  legatee  took  exactly  what  was  given  by  the  wilL 

This  is  not  a  general  but  a  special  power  of  appointment, 
authorizing  no  appointment  to  strangers,  but  simply  authorizing 
the  donee  to  vary  the  proportion  given  by  the  wilL  The  will  and 
the  appointment  must  be  read  together,  because  all  that  the 
appointment  did  was  to  point  out  the  manner  and  proportion  in 
which  the  gift  under  the  will  should  take  effect 

Mr.  Booiburgh  for  the  trustees  of  the  will. 

Sib  John  Stuakt,  V.C: — 

There  appears  to  be  a  diflSculty  in  the  circumstance  that  under 
the  appointment  the  appointee  takes  neither  more  nor  less  than 
he  would  have  taken  in  default  of  appointment 

Still  the  appointment  is  an  instrument,  executed  by  a  perwa 
who  had  authority  under  the  power  to  give  to  the  appointee,  as  an 
object  of  the  power,  such  interest  as  it  was  her  pleasure  to  gire.  ^ 
If  so,  what  authority  has  this  Court  to  say  that  the  exercise 

(1)  2  Jur.  (N.  a)  850.  (2)  Sug.  on  Powers,  p.  78,  Sth  ed. 

(3)  13  W.  R  1001. 
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of  the  power  by  the  donee,  by  an  instrument  in  conformity  with 
all  the  solemnities  required  by  the  testator,  and  giving  to  the 
object  what  was  clearly  authorized  by  the  power,  is  to  be  treated 
as  a  nullity  because  it  so  happens  that  neither  more  nor  less 
has  been  given  under  the  power  than  would  have  passed  to  the 
appointee  under  the  will  in  default  of  appointment?  It  is  not 
even  suggested  that  the  appointment  can  be  got  rid  of.  There 
must  be  a  declaration  that  the  appointee  is  entitled  to  the  fund, 
and  an  order  for  payment  accordingly. 

Solicitors  for  the  Petitioner  and  the  Trustees  of  the  will: 
Messrs.  Vizard  dt  Anstie. 

Solicitors  for  the  Trustee  of  the  deed:  Messrs.  Meredith  dt 
Lucas, 


V.-C.  S. 
1S66 


In  re 
Vizard's 
Tkuots. 


MILLS  V.  THUMPER. 

statute  11  Gto,  2,  c.  19,  $,  15 — Apporiwnment — Tenant  pur  autre  vie. 

Where  a  tenant  for  life,  under  a  settlement  of  an  estate  pur  autre  vie, 
renewed  the  lease  for  Hves  to  himself  and  his  heirs,  purchased  the  fee,  made  a 
parol  demise  for  a  year,  but  died  before  the  end  of  the  current  half  year,  and 
a  remainderman  entered  and  received  the  rent,  on  a  bill  by  the  executor  of 
the  tenant  for  life  against  the  remainderman  :^ 

ffeldj  that  the  rent  must  be  apportioned  under  the  11  Geo.  2,  c.  19,  a.  15. 

jDY  indentures  of  lease  and  release  dated  26th  and  27th  of 
January,  1811,  between  W.  Walwyn  Trumper  and  Mizaheth  his 
wife,  of  the  one  part,  and  Thomas  Sughes  and  John  Trumper^  of 
the  other  part,  certain  lands  in  the  county  of  Monmouth  were  re- 
leased and  conveyed  to  the  said  T,  Hughes  and  /.  Trumper^  their 
heirs  and  assigns,  for  the  lives  of  the  cestuis  que  i^  in  a  lease  dated 
the  29th  of  September,  1795,  and  the  survivor  of  them,  subject  to 
the  payment  of  £98  6s.  rent,  and  to  a  life  estate  in  part  of  the 
said  premises  in  one  T.  Trt$mper,  who  died  in  1814,  upon  trust  to 
permit  W.  Walwyn  Trumpet  to  receive  the  rents  and  profits 
during  his  life,  and  after  his  death,  with  remainder  to  the  De- 
fendant, Thomas  Trumper^  his  heirs  and  assign^  when  he  should 
attain  twenty-four. 


V.-C.  8. 

isee 

March  19. 
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V.-O.  8.  Prior  to  the  11th  of  May,  1818,  the  lives  having  falleii  in,  by 

1866       an  indenture  of  lease  by  way  of  feoffment  dated  the  11th  of  May, 

Mills       1818,  for  the  consideration  therein  mentioned  the  Dake  of  Beau- 

TitrMPER.    fort  demised  the  same  lands  to  W.  Walwyn  Trumper,  his  heirs 

and  assigns,  to  hold  the  same  for  the  lives  of  the  Defendant 

Thomas  Trumper,   W.   Trumper  the  younger,  and  E.  Trumpery 

subject  to  rent  and  covenants. 

In  1819  W.  Walwyn  Trumper  purchased  from  the  Duke  of 
Beaufort  the  reversion  in  fee  in  the  said  lands,  which  was  con- 
veyed by  an  indenture  of  the  21st  of  January  of  that  year,  subject 
to  the  estate  pur  autre  vie  subsisting  in  W,  Walwyn,  Trumper,  to 
one  Javfies  Davies,  in  fee  in  trust  for  W,  Walwyn  Trumper^Yk 
heirs  and  assigns,  to  be  conveyed  as  he  should  direct. 

The  estate  consisted  of  three  fieirms :  the  Lower  Chrounds,  let 
by  a  parol  demise  to  John  Jones,  as  a  yearly  tenant ;  the  Greige, 
let  also  on  a  parol  demise  to  one  Watkins,  also  as  a  yearly  tenant : 
and  the  LawnSy  which,  until  1845,  had  been  kept  in  hand  by  W. 
Walwyn  Trumper^  but  after  that  year  was  let  by  him  on  a  parol 
demise  at  £200  a-year  rent  to  the  Defendant,  Thomas  Trumper,  who 
was  entitled  under  the  settlement  of  1811  to  the  estate  pur  aulm 
vies  in  remainder,  expectant  on  the  decease  of  his  father,  W. 
Walwyn  Trumper,  The  rent  on  all  three  farms  was  payable  half- 
yearly,  on  the  2nd  of  February  and  2nd  of  August  in  each  year. 

W.  Walwyn  Trumper ^  the  tenant  for  life,  died  on  the  23rd  of 
December,  1839,  having  by  his  will  appointed  the  Plaintiff,  A^.  /. 
Mills,  and  the  Defendant,  Thorns  Trumper,  his  executors.  Under 
his  will,  subject  to  certain  charges  and  incumbrances,  the  De- 
fendant took  the  estate  in  fee. 

On  the  death  of  W.  Walwyn  Trumper,  the  Defendant,  Thoim 
Trumper,  entered  into  possession  of  the  estate,  and  received  from 
the  tenants,  Jones  and  Watkins,  the  half-year's  rent,  payable  on 
the  2nd  of  February  after  his  fieither'B  death ;  but  he  refused  to 
account  to  his  co-executor  for  such  part  of  the  rent^  as,  if  it 
•  were  apportionable,  would,  up  to  the  death  of  the  tenant  for  life, 

belong  to  his  estate;  and  refused  also  to  pay  any  apportioned 
part  of  the  rent  of  the  Lawns,  which  he  himself  had  held  on  a 
yearly  tenancy  by  parol  from  the  tenant  for  life.  His  co-executor 
thereupon  filed  this  bill  to  administer  the  estate. 
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Mr.  Mdimy  Q.C.,  and  Mr.  8.  H.  Blachmre,  for  the  Plaintiflf :—        V.-O.  s. 
This  case  falls  exactly  within  the  loth  section  of  the  11  Grea  2,        J^ 

«.  19.  MlLM 

V, 

Under  the  settlement  of  1811,  W.  Walwyn  Trumper,  the  tenant     Tbumpbb. 

for  life,  was  tenant  for  life  of  the  farms  for  an  estate  pur  atUres  vies, 

lemainder  to  the  Defendant^  Thomas  Trumper.    He  subsequently 

purchased  the  reversion  in  fee,  which,  however,  did  not  vary  his 

position.     When  he  renewed  the  lease,  he  did  so  for  his  own 

benefit  and  for  the  benefit  of  those  in  remainder,  and  therefore, 

after  the  renewal,  the  trusts  of  the  settlement  of  1811  were  still 

subsisting.    The  parol  lease  was  thereof  an  interest  carved  out  of 

his  own  life  estate,  and  terminated  with  it    If  so,  the  case  falls 

mthin  the  precise  definition  of  the  statute,  of  a  lease  which 

determines  on  the  death  of  a  tenant  for  life  on  or  before  the  day 

on  which  the  rent  is  reserved. 

It  is  submitted,  therefore,  that  the  rent  on  the  three  farms 
must  be  apportioned. 

Mr.  Chreene,  Q.C.,  and  Mr.  John  Pearson,  for  the  Defendant : — 

The  rent  is  clearly  not  apportionable  under  the  4  &  5  Wm.  4, 
c.  22,  because  that  statute  only  applies  to  rents  payable  *  from 
year  to  year,  reserved  by  an  instrument  in  writing:  In  re 
Markhf(l). 

Neither  is  the  rent  apportionable  under  the  11  Geo  .. 
8.  15,  because  it  was  intimated,  if  not  decided,  by  Chief  Justice 
Mansfield,  that  that  statute  did  not  apply  to  the  case  of  a  death 
of  a  tenant  pur  autre  vie :  Wykham  v.  Wykham  (2). 

But,  further,  in  order  to  bring  this  case  within  the  statute  (the 
11  Geo.  2,  c.  19,  s.  15),  this  yearly  tenancy  must  have  deter- 
mined on  the  death  of  W.  Walwyn  Trumper;  but  when  he  re- 
newed the  lease  for  the  fresh  lives,  which  are  still  subsisting,  he 
took  the  estate  to  himself  and  his  heirs  as  trustee  for  the  parties 
interested  under  the  settlement  of  1811.    It  w^as  clear,  there- 
fore, that    no  action  would  lie  by  W.  Walwyn  Trumpe/s  execu- 
tors for  rent,  but  if  so  the  claim  could  not  be  supported  here, 
as  all  this   Court  does  is  to  give  what  the  executor  could  have 
recovered  at  law. 

(1)  4  My.  &  Cr.  484.  (2)  3  Taunt.  31G-331. 

Vou  I.  2  Y  2 
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V.-O.  S.  Ex  parte  Smyth  (1)  and  CaiiUj  v.  Amdd  (2)  were  referred  to.   \ 

1866 


Mr.  Malim  commenced   his  reply,  but  was  stopped  by  the 
^       Court. 


V. 

TsniiFEB. 


Sm  John  Stuart,  V.C.  :— 

^    I  think  the  case  falls  within  the  15th  section  of  the  11  (Jeo.  2, 
c.  19,  and  the  rents  must  be  apportioned. 

Solicitor  for  the  Plaintiff:  Mr.  J.  Fortune. 
'    Solicitors  for  the  Defendant :  Messrs.  Bridges  dt  Co. 

(1)  1  Sw.  337.  (2)  IJ.  &  H.  651. 
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March  12. 


In  re  SANDERS'  TEUSTS.  V.^.W. 

Wm-^ansiruclion — Gift  <wcr— •*  Unmarried'* — Tremsmist^hle  IfUeresU-^Isaue. 

Gift  by  will  of  a  sum  of  stock  to  A,  for  life,  remainder  to  any  wife  He 
might  thereafter  many  for  life  or  widowhood,  remainder  to  the  children 
of  A.  absolutely ;  and  in  case  A,  ihould  die  unmarried  and  without  issue, 
then,  from  and  aftefhis  decease,  toB^  C,  and  D^  share  and  share  alike,  or  to 
such  of  them  as  should  be  living  at  A,*b  death,  his,  her,  or  their  executors 
administrators  and  assigns  absolutely. 

A,  survived  B.,  C,  and  2>.,  and  died  a  widower,  without  ever  having  had 
a  child : — 

Sdd^  that  upon  the  death  of  A,  the  representatives  of  B.,  C,  and  2>»  took 
the  legacy  in  equal  shares. 

The  Court  declined  to  read  the  word  **  and  "  as ''  or ;"  but  treating  the  word 
"  unmarried "  as  a  word  of  flexible  meaning,  decided  that  it  here  meant 
*'  without  leaving  a  widow,"  in  order  to  give  expression  to  the  whole  clause. 

The  doctrine  of  Sturgess  v.  Petjirsan  (IX  was  held  to  apply  to  the  interests 
of  B.^  C^  and  D^  although  contingent,  following  Wagstaff  v.  Crothy  (2). 
Wittis  T.  Plaskett  (3)  disapproved. 

The  word  issue  was  held  to  mean  issue  before  described. 

1  HIS  was  a  Petition. 

Samuel  Sanders^  by  his  will»  dated  the  4th  day  of  June,  1813, 
bequeathed  to  trustees  the  sum  of  £20,000  stock  upon  trust  to 
pay  the  dividends  to  his  son,  Charles  Sanders^  for  life,  and  after  his 
decease  to  pay  the  same  unto  any  wife  with  whom  he  might  there- 
after intermarry  for  her  life,  in  case  she  should  continue  his  widow ; 
and,  from  and  after  her  decease  or  second  marriage,  upon  trust  to 
assign  and  transfer  the  said  sum  of  stock  and  the  dividends  thereof 
unto   and   amongst  all  and  every  or  such  one  or  more  of  the 
children  of  the  said  Charles  Sanders  aa  he  should  by  will  appoint ; 
and,  in  default  of  appointment,  upon  trust  to  transfer  and  pay  the 
same  unto  and  amongst  all  and  every  the  children  of  the  said 
Charles  Sanders^  share  and  share  alike,  on  their  respectively 
attaining  twenty-one ;  and,  in  case  of  the  death  of  any  or  either 
of  them  before  he,  she,  or  they  should  attain  twenty-one,  un- 
married and  without  issue,  then  he  declared  that  the  share  of  him, 

(1)  4  Madd.  411.  .  (2)  2  Coll.  746.  (3)  4  Beav.  208. 

2  r2  2 
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V.-C.  w.     her,  or  them  so  dying  should  go  to  the  survivors  or  survivor  of 

1866        them,  his,  her,  or  their  executors,  administrators  and  assigns; 

In  re       and,  in  case  of  but  one  child  only,  then  the  whole  thereof  to  be 

T^^,      transferred  and  paid  to  such  only  child  on  his  or  her  attaining  the 

age  of  twenty-one  years.    And  he  directed  that  during  his  her  or 

their  respective  minorities,  the  dividends,  interest,  and  annual 
•  proceeds  of  the  respective  share  or  shares  of  such  child  or  children, 
or  a  proportional  part  thereof,  should  be  applicable  for  his,  her, 
or  their  maintenance  and  education  and  support,  as  the  trustees 
should  in  their  discretion  think  fit  The  will  then  contained  the 
following  clause : — 

*' Provided  always,  that,  in  case  my  said  son,  Ckarle$  Sanders, 
shall  happen  to  die  unmarried  and  withaut  isme^  then  I  direct  that 
the  said  last-mentioned  sum  of  £20,000  stock  shall,  from  and 
after  his  decease,  be  transferred  and  paid  by  the  said  trustees  unto 
my  son,  Samud  Sanders^  and  my  two  daughters,  Susannah  and 
Jlfano,  share  and  share  alike,  or  unto  such  of  them  as  shall  be 
living  at  the  time  of  his  decease,  his,  her,  or  their  executors, 
administrators,  and  assigns  absolutely." 

The  will  also  contained  a  specific  bequest  of  residue. 

The  Testator  died  on  the  10th  of  July,  1815,  leaving  four 
children,  Samuel^  Charles^  Susannah^  and  Maria.  Maria  died 
in  1826;  Susannah  died  in  1851;  Samuel  died  in  1859;  and 
Charles  died  in  July,  1865,  a  widower,  but  never  having  had  a 
child. 

Upon  his  death  the  representatives  of  Samuel,  Susannahy  and 
Maria  claimed  the  sum  of  stock  in  equal  shares ;  and  the  residuary' 
legatees  resisted  the  claim  on  two  grounds — first,  that  Charles  did 
not  die  "unmarried;**  and,  secondly,  that  neither  of  the  three 
were  "  living  at  the  time  of  his  decease.** 

Mr.  W.  M.  James^  Q.C.,  and  Mr.  Oeorge  Miller,  for  the  Petitioner, 
the  representative  of  Samuel: — 

If  it  be  necessary,  the  Court  will  read  "  unmarried  and  withont 
issue  "  as  "  unmarried  or  without  issue,*'  in  order  to  give  expression 
to  the  alternative  event  and  avoid  surplusage.    But  the  better 
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view  w  ould  seem  to  be,  as  laid  down  by  Mr.  Jarnian  (1),  to  con-     V.-C.  W. 
strue  the  expression  "  unmarried "  as  used  in  its  less-accustomed        I8G6 
sonse— namely,  as  "  not  married  at  the  time,"    The  old  rule  was       /«  re 
to  read  the  word  in  its  ordinary  signification,  as  meaning  "  never  -    ^'£^^^ 

having  been  married ;"  but  the  result  of  modem  cases  is  the  other       

way:   Mitchell  v.  Colla  (2),  affirmed  in  the  House  of  Lords  as 
Clarice  v.  Colb  (3). 

The  second  point  is  covered  by  actual  authority :  Sturgess  v. 
Pearson  (4). 

In  Day  v.  Day  (5)  the  Court  refused  to  read  "  and  "  as  "  or," 
as  that  would  have  caused  a  legacy  to  lapse,  but  no  such  reason 
exists  here. 

[The  Vice-Chancellob  : — Although  the  class  of  brother  and 
sisters  who  are  to  take  are  determinable  at  the  death  of  Charles^ 
may  it  not  be  argued  that  they  are  not  to  take  until  after  an 
indefinite  failure  of  issue  ?] 

The  word  issue  must  be  held  to  mean  the  class  of  issue  before 
defined  by  the  will,  namely,  the  children  of  Charles  who  should 
attain  twenty-one,  or  die  under  twenty-one  leaving  issue. 

'    Mr.  AmpMett,  Q.C.,  and  Mr.  Latiffworthy,  for  the  representatives 
ofStisannah  and  Maria: — 

The  word  "issue"  means  issue  before  defined:  Cormack  v. 
Copous  (6). 

The  word  "unmarried,"  in  this  instance,  means  "unmarried  at 
the  death ;"  but  if  the  Court  should  hold  that  it  means  "  never 
having  been  married,"  then  the  question*  arises  whether  the  deci- 
sion of  the  Master  of  the  EoUs  in  Seccombe  v.  Edwards  (7)  can 
be  supported.  The  Master  of  the  EoUs  seems  to  have  thought 
that  the  cases  of  Brmvnsvxyrd  v.  Edwards  (8),  Maherly  v.  Strode  (9), 
and  BeH  v.  Phyn  (10),  were  overruled  by  Orey  v.  Pearson  (11).    But 

(1)  1  Jar.  on  Wills,  3rd  ed.  487.  (7)  28  Beav.  440. 

(2)  Job.  674.  (8)  2  Ves.  Sen.  243. 

(3)  9  H.  L.  C.  601.  (9)  3  Ves.  450. 

(4)  4  Madd.  411.  (10)  7  Ves.  453. 

(5)  Kay,  703.  (11)  6  H.  L.  C.  61, 100. 

(6)  17  Beav.  397, 
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V.-C.  W.,    in  Grey  v.  Pearson  there  were  special  reasons  for  the  dedsioii 

1866        arrived  at.    The  Question  is,  whether  the  Court  is  not  at  Uberty 

jrt7«       to  change  "  and  "  into  "  or/'  or  "  or  "  into  "  and,"  when  it  sees  that 

^!^^'    some  very  unreasonable  result  will  follow  if  this  is  not  done: 

Brownsword  v.  Edwards  (I) ;  Fairfidd  v.  Morgan  (2). 

The  case  is  on  all  fours  with  Siurgess  v.  Pearson,  except  that 
here  the  gift  to  the  three  is  contingent.  But  the  gift,  though 
contingent,  is  not  the  less  a  transmissible  interest:  and  the 
principle  of  Sturgess  v.  Pearson  equally  applies :  Wagda§  v. 
Crosby  (3). 

Mr.  A.  Smith,  for  one  of  the  residuary  legatees : — 

The  gift  over  fails,  and  must  sink  into  the  residue. 

Sturgess  v.  Pearson  (4)  does  not  apply.  That  was  the  case  of 
a  vested  interest,  which  was  not  to  be  divested  until  the  particular 
event  happened.  Here  the  whole  gift  is  contingent^  and  when 
the  time  arrived  there  was  no  one  to  take. 

The  word  "  unmarried"  must  mean  "  never  having  been  mar- 
ried," and  the  words  "and  without  issue  "  are  mere  surplusage. 

There  being  a  life  estate  given  to  the  wife,  and  then  a  gift  to 
the  three,  or  to  such  of  them  as  should  be  living  at  Charleis 
death,  the  gift  can  take  eflfect  only  if  the  three  are  living  at  his 
death ;  if  they  are  not,  there  is  no  gift  at  all.  If  the  gift  to  the 
children  of  Charles  vested  at  twenty-one,  then  the  words  "die 
mthout  issue"  must  mean  "die  without  ever  having  had  a 
child."  But  if  (as  it  is  contended)  it  vested  on  the  birth  of  each 
child,  then  the  words  "die  without  issue"  mean  an  indefinite 
failure  of  issue :  Pride  v.  FooJcs  (6). 

Mr.  BoU,  Q.C.,  Mr.  Cotton,  and  Mr.  Hemming,  for  parties  in  the 
same  interest : — 

It  would  be  an  unjustifiable  construction  to  change  "and" 
into  "or,"  because,  whatever  sense  may  be  given  to  the  i^ord 
"  unmarried,"  this  would  lead  to  an  absurdity.  For  example,  if 
the  clause  were  read  "  a  bachelor  or  without  issue,"  the  gift  otct 

(1)  2  Ves.  Sen.  243.  (4)  4  Madd.  411. 

(2)  2  B.  &  P.  (N.  R.)  38.       ..  -  (5)  3  De  G.  &  J.  252. 

(3)  2  Coll.  746. 
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would  take  effect  immediately  on  the  death  of  Charles,  leaving  a     V.-O.W. 
widow,  but  without  issue,  and  would  be  inconsistent  with  the        1866 
previous  life  estate  given  to  the  widow.  j„  „ 

Sturgess  v.  Pearson  followed  Harrison  v.  Fweraan  (1),  in  both  xbtoST' 
of  which  cases  the  gifts  were  vested.  Wagdaff  v.  Crosby  stands  ^— 
fdone.  It  is  the  only  case  in  which  the  doctrine  of  Sturgess  v. 
Pearson  has  been  applied  except  to  vested  gifts,  and  the]  whole 
foundation  of  the  doctrine  is  the  existence  of  an  absolute  vested 
gift  to  all  the  class  before  the  condition  of  survivorship.  No  rea- 
soning is  given  in  the  report^  and  even  if  the  case  be  law,  the 
present  case  is  distinguishable,  because  the  gift  to  the  three  is 
simply  contingent,  while  in  Wagstaff  v.  Crosby  it  was  one  of  two 
alternatives,  which  exhausted  all  the  possibilities.  Here,  there  is 
one  event,  namely,  the  death  of  Charles,  leaving  a  widow,  but  no 
children,  in  which  the  corpus  would  beyond  all  question  fall 
into  the  residue. 

Mr.  O.  M,  Giffardy  Q.C.,  and  Mr.  Speed,  for  another  party  in  the 
same  interest : — 

The  former  part  of  the  will  shews  that  the  testator  knew  how 
to  express  himself  properly  when  he  wished  to  limit  himself  to 
children.    Issue  means  issue  indefinitely. 

Mr.  WiUiam  Barber,  for  another  residuary  legatee. 

Mr.  BardsweH,  for  a  party  in  the  same  interest : — 
Wmis  V.  Plaskett  (2)  is  opposed  to  Wagstaff  v.  Crosby. 

Mr.  Bruce,  for  the  trustee  of  the  will. 

Mr.  W.  M.  James,  in  reply : — 

The  distinction  which  has  been  drawn  between  a  vested  and  a 
contingent  interest  is  only  a  play  upon  words.  If  there  are  two 
alternative  gifts  exhausting  the  whole  interest,  the  interests, 
thougli  contingent,  are  as  much  transmissible  as  if  they  were 
Tested.  The  authorities  of  Sturgess  v.  Pearson  and  Wagstaff  v. 
CroAy  rule  the  case. 

(1)  5  Ves.  207.  (2)  4  Beav.  208. 
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V.-C.  w.     Sir  W.  Page  Wood,  V.C.  :— 

^iS^  I  think,  that  but  for  the  intermediate  interest  given  to  the  wife 

In  re       q{  Charles  Sanders,  the  case  would  not  admit  of  any  serious  doubt. 
Tbusib.  The  scheme  of  the  ynH,  which  ig  very  clear,  is  first  a  gift  of  an 

interest  to  Charles  Sanders  for  life,  then  to  any  wife  whom  he  might 
leave,  for  her  life,  then  to  any  children  he  might  have,  to  be  vested 
interests  in  them,  payable  at  twenty-one,  and  in  the  event  of  the 
death  of  any  of  them  under  twenty-one  unmarried  and  without 
issue,  to^  go  to  the  survivors  or  survivor ;  with  a  trust,  during 
the  minorities  of  his  children,  for  their  maintenance. 

Then  follows  this  clause,  "Provided  always,  that  in  case  my 
said  son  Charles  shall  happen  to  die  unmarried  and  without 
issue."  Stopping  there,  it  is  evident  that  the  testator  first  contem- 
plates his  son  Charles  having  a  wife  and  children.  Then  he  says, 
"You' may  find  him  at  his  death  with  a  wife  and  children,"  and 
gives  a  life  interest  to  the  wife  and  absolute  interests  at  twenty-one 
to  the  children.  But,  he  proceeds,  "  if  you  find  him  with  neither, 
I  direct  that  the  said  sum  of  stock  shall,  from  and  after  his 
decease,  be  transferred  to  Samuel,  Susannah,  and  Maria,*^ 

By  "after"  he  of  course  means  "immediately  after"  his  son 
Cliarles's  decease.  So  that  no  question  of  remoteness  can  possibly 
arise. 

Then  there  are  two  ways  in  which  these  words  might  be  construeiL 
On  the  one  hand,  it  is  said  that "  unmarried  "  means  "  wifeless,"  and 
that  the  phrase  "  d  jing  unmarried  and  \rithout  issue  "  means  "  dying 
leaving  neither  wife  nor  children  surviving."    The  other  construc- 
tion is,  that  "  unmarried "  means  "  never  having  been  married," 
which  would  irender  the  words  "  and  without  issue  "  superfluous :  and 
hence  it  is  said  the  word  "  and  "  must  be  read  as  equivalent  to  **  or." 
Now  the  Master  of  the  Rolls  decided  in  Seccanibe  v.  Edwards  (1) 
that  the  Court  was  not  at  liberty  to  change  "Jand "  into    or^ 
but  it  is  not  necessary  for  me,  in  the  view  I  take,  to  consider 
whether,  after   Grey  v.  Pearson  (2),    the  older  authorities  of 
Brownswcrd  v.  Edwards  (3)  and  others  should  be  upheld. 
The  rule  laid  down  by  the  House  of  Lords  in  Clarke  v.  CW&(4) 

(1)  28  Beav.  440.  (3)  2  Vcs.  Scd.  243. 

(2)  6  H.  L.  C.  61.  (4)  9  H.  L.  C.  601. 
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is  that  the  word  "  unmarried  "  is  of  flexible  meaning,  and  is  to  be     ^•:^uY' 
construed  with  reference  to  the  plain  intention  of  the  testator,  not- 
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withstanding  that  some  words  may  thereby  be  rendered  superfluous,     saxdebs' 
Lord  Oramvorih,  after  admitting  the  well-known  canon  of  con-      ^f^f^ 
struetion,  that  effect,  if  possible,  is  to  be  given  to  every  word  used, 
says,  "It  is  true  that,  examining  the  language  critically,  we  find 
that  tho  Avord  "unmarried,**  interpreted  as  I  think  it  must  be 
interpreted,  is  redundant.    It  is  implied  in  tho  other  words  used. 
But  the  question  is,  whether  the  rule  of  construction  to  which 
I  have  referred  is  of  so  inflexible  a  nature  that  we  must  defer  to  it, 
even  though  it  might  cause  family  property  to  go  in  a  manner 
entirely  at  variance  with  tho  ordinary  habits  and  usages  of  man- 
kind.   I  think  not."    He  therefore  held  the  word  " unmarried"  to 
mean  "unmarried  at  tho  time  of  death,"  notwithstanding  that 
such  a  construction  would  render  the  word  itself  superfluous. 

Now,  although  "  unmarried,"  in  its  primary  sense,  means  "  never 
having  been  married,"  yet  it  is  plain  that  the  intention  of  the 
testator  hero  was,  "  In  case  you  find  my  son  Charles  in  such  a 
position  as  that  neither  the  provision  made  for  his  wife  nor  that 
made  for  his  children  is  capable  of  taking  effect,  then  the  gift  to 
my  other  son  and  daughters  is  to  take  effect." 

It  is  not  necessary  for  me  to  go  so  far  as  to  consider  the  caso 
which  has  been  suggested,  namely,  that  of  the  wife  of  Charles 
surviving  him.  Mr.  James  would  contend  that,  even  in  such  a 
case,  where  the  contingency  on  Avhich  the  gift  over  was  to  take 
effect  did  not  arise,  the  gift  over  would  nevertheless  take  effect 
But  I  confess  I  think,  if  the  wife  had  survived,  there  would  have 
been  great  difficulty  in  supporting  tho  validity  of  the  gift  over 
on  the  authority  of  Avelt/n  v.  Ward  (1),  and  that  class  of 
cases. 

It  appears  to  me  that,  upon  a  will  constructed  as  this  is,  where 
the  testator  first  of  all  makes  a  gift  which  exhausts  the  whole 
interest,  and  then  comes  to  consider  another  stato  of  circumstances 
altogether,  that  I  cannot  neglect  any  of  the  contingencies  upon 
which  the  gift  over  is  to  take  effect. 

The  real  question  is  whether  I  can  support  the  disposition  of 
the  testator's  legacy  upon  the  other  principle  of  construction, 

(1)  1  Yes.  Sen.  420. 
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V.-C.w.     namely,  by  liolding  the  word  "  unmarried  **  as  meaning  "mmla^ 
1866        ri^^^  ^^  *^®  death  of  the  tenant  for  life.*' 
^^^  The  two  cases  to  which  I  refer  on  this  point  are  Boe  v.  Saw- 

Sandeim*;    ding{l)  and  Doe  v.  Cooke  (2).    It  is  qnite  true  that  in  neither  of 

'      those  cases  was  it  necessary  to  have  laid  down  what  was  theie  said; 

but  at  the  same  time  I  think  the  observations  are  of  importance, 
coming  from  Judges  of  so  great  weight  as  Lord  EUenloroughy 
Lord  TerUerdetiy  Mr.  Justice  Bayleyy  and  Mr.  Justice  J7o7ro^,who 
all  took  the  same  view.    The  hmitation  in  Doe  v.  Bawding  was 
to  the  testator's  daughter,  then  under  age,  in  fee,  but "  in  case  she 
should  die  under  the  age  of  twenty-one  years,  unmarried,  and 
without  lawful  issue,"  then  over.     The  daughter  survived  the 
testator,  married,  and    died   under   twenty-one,   without  issue, 
but  leaving  her  husband  surviving;  and  Lord  Tenierden,  then 
Chief  Justice  Abbott,  says,  "As  the  daughter  did  not  die  un- 
married, I  am  of  opinion  that  the  fee  remained  in  her  at  the 
time  of  'her  death,  and  passes  to  her  heir-at-law.     The  event 
upon  which  the  devise  over  was    to  take   effect,  namely,  the 
death  of  M.  W.  unmarried,  under  the  age  of  twenty-one,  has  not 
happened."     And  Mr.  Justice  Bayley  says,  "I  apprehend  that 
the  word  umnarried  may  either  mean  never  having  been  married  at 
all,  or  without  having  at  the  time  husband  or  wife.    It  is  used  in 
the  latter  sense  by  the  Legislature  in  the  3  &  4  W.  &  M.  c  11.   A 
widower  has  been  held  to  be  an  unmarried  man  within  this  statute." 
In  the  same  sense  was  the  decision  in  Doe  v.  Cooke,  where 
the  gift  was  of  leaseholds  to  T.  C.  for  life,  and  afterwards  to  his 
children ;  but  in  case  T.  C.  should  die  "  an  infant,  unmarried,  and 
without  issue,**  then  over.     T.  C.  attained  twenty-one^  married,  and 
died  some  forty-two  years  after  the  date  of  the  will,  leaving  his 
wife  surviving,  but  never  having  had  any  issue.     Lord  EBetir 
horough  held    that  this  was  a  gift  upon  one  contingency,  at- 
tended with  two  qualifications :   "  Had    T.  C.  left  a  wife,  and 
had  he  died  an  infant,  leaving  no  children,  the  testator  might 
have  intended  that  in  such  event  the  widow  should  be  benefited 
by  taking  her  share  under  the  statute  of  distributions  with  the 
next  of  kin,  or  that  T.  C  should  be  able  to  make  a  testamentary 
disposition  in  her  favour ;  metming  also  that^  if  he  left  children, 
(1)  2  B.  &  A.  441.  (2)  7  East,  269. 
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they  should  have  the  estate  in  preference  to  the  wife ;  that  if  ho     v.-c.  W. 
left  neither  wife  nor  children  at  his  death  during  his  minority,  the        1866 
property  should  go  over ;  but  that,  if  he  arrived  at  the  age  of       jTris 
twenty-one,  he  should  have  a  power  to  dispose  of  it,  though  ho     ^r^^^ 

left  neither  wife  nor  children."    In  that  instance  there  was  no  gift        

to  the  wife,  as  there  is  here,  which  makes  the  case  all  the  stronger 

In  the  former  case  of  Doe  v.  Bawding,  Mr.  Justice  Holroyd 
further  says,  "  It  has  been  argued  that  the  word  unviarried  is  to 
be  taken  in  a  restrained  sense,  as  meaning  'never  having  been 
married  at  aU.'  The  word,  however,  must  be  construed  in  such  a 
sense  as  will  make  it  operative,  and  not  in  such  a  sense  as  will 
make  it  nugatory.  K  the  word  tmmarried  be  taken  to  mean 
*  without  leaving  a  husband,'  the  word  is  not  rendered  inoperative 
by  the  following  words,  and  without  issue ;  and  in  that  case  it  is 
wholly  unnecessary  to  alter  the  word  and  into  or ;  and  there  is 
nothing  on  the  face  of  the  will  to  shew  that  it  was  the  intention 
of  the  testator  to  use  it  in  the  other  sense." 

That  is  exactly  the  point  that  occurs  here.  The  Court  will  not, 
at  all  events,  without  the  most  absolute  necessity,  change  and  into 
w.  But  unless  you  do  change  and  into  or,  or  read  unmarried  as 
signifying  "  unmarried  at  the  death,"  the  clause  and  wiilumt  issue 
is  wholly  nugatory.  Therefore,  where,  following  Lord  CramcortJis 
observation  in  Clarke  v.  CW&,  there  is  nothing  in  the  will  to  in- 
terfere with  that  canon  of  construction  which  insists  upon  eflfect 
being  given,  where  it  is  possible,  to  every  word  of  the  will,  and 
where  you  find  a  flexible  word  like  unmarried,  and  the  choice  is 
between  giving  to  that  flexible  word  its  less  common  signification, 
which  is  perfectly  consistent  with  the  rest  of  the  will,  and  changing 
and  into  or,  I  think  the  authorities  of  Lord  EUenhorough  and  Mr. 
Justice  Holroyd  must  be  followed,  where  the  cases  were  even 
stronger  than  the  present. 

With  respect  to  the  transmissible  nature  of  the  interest,  I  think 
the  case  is  governed  by  Sturgess  v.  Pearson ;  nor  can  you  fritter 
away  the  doctrine  of  that  case  so  far  as  to  say  that,  because  there 
is  a  previous  gift  to  another  class  who  would  have  taken  in 
another  contingency,  which  did  not  arise,  therefore  this  gift  is 
not  to  be  transmissible. 

No  doubt,  if  words  of  survivorship  are  introduced,  the  class  that 
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V.-C.  W.     are  to  take  must  be  modified  to  some  extent  by  the  event.    If,  for 

18CG       example,  there  be  a  gift  which  exhausts  the  whole  interest,  an  J 

In  re       then,  upon  the  occurrence  of  a  particular  event,  a  substituted  gift, 

OtooT'     ^  -^-^  -^•'  ^^^  ^''  ^^^  ^^®  survivors  and  survivor  of  them,  if  i.,  B^ 

and  C,  are  all  dead  when  the  event  occurs,  their  representatives  will 

take  in  equal  shares,  but  if  the  survivor  of  A.,  5.,  and  C.  survives  the 
event,  he  will  take  the  whole.  There  is  no  distinction  in  this  re- 
spect between  SturgessY.  Pearson  (1)  and  Harrison  v.  JR>re»ian(2). 

The  case  of  Wagstaff  v.  Crosby  (3),  before  Vice-Chancellor 
Knigid  Bruce,  seems  to  have  proceeded  on  this  doctrine.  The 
Court  sees  an  intention  to  give,  in  one  event  in  one  direction,  and 
in  another  event  in  another;  and  what  difference  can  it  make 
whether  you  call  these  vested  interests  defeasible  in  a  certain 
event,  or  contingent  and  transmissible  interests,  except  perhaps  this, 
that  the  Court  is  less  disposed  to  divest  a  vested  estate  than  to  say 
the  estate  does  not  vest  till  the  event  occurs  one  way  or  the  other  ? 

The  case  of  WiUis  v.  Pfowictf  (4)  appears  to  be  very  slightly 
reported.  In  that  case,  where  there  was  a  gift  to  A.  for  life,  with 
remainder,  in  case  A,  died  unmarried  (Avhich  happened),  between 
B.  and  C,  "  or  such  of  them  as  should  be  then  living,"  and  the 
lawful  children  of  such  of  them  as  should  be  then  dead,  "for  the 
share  of  the  deceased  father  or  mother  only,"  and  B.  and  C.  died 
in  the  lifetime  of  A.,  B,  leaving  issue,  C.  leaving  none,  Lorl 
Langdale  thought  there  was  no  estate  vested  till  the  death  of  1, 
and,  therefore,  that  the  representatives  of  C.  took  nothing.  I 
think  that,  although  the ,  interests  were  in  a  sense  contingent, 
they  were  nevertheless  transmissible. 

It  appears  to  me,  therefore,  that  the  rule  in  Sturgess  v.  Pearmn 
and  Wagstaff  v.  Crosby  must  apply,  and  that  the  representatives 
of  Samud,  Susannah,  and  Maria,  take  in  equal  shares. 

The  costs  of  all  parties  will  come  out  of  the  fund. 

Solicitors  for  the  Petitioner :  Messrs.  Maacm  &  WiihaH 
Solicitors  for  the  Kespondents:    Messrs.  Marson,  Dadley,  d 
Cronin  i  Messrs.  Boys  dt  Tweedies  ;  Messrs.  Symes,  Sandilands,  & 
Humphry  ;  Messrs.  Johnston,  Farquhar,  dt  Leech  ;  Messrs.  Mem- 
man  &  Pike  ;  Messrs.  Bickards  &  Walker;  Messrs.  Druce  &  Sons, 
(1)  4  Madd.  411.        (2)  5  Ves.  207.        (3)  2  Coll.  746.        (4)  4  Bear.  306. 
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GRIGGS  V.  GIBSON.  V.^.w. 

MATNAED  v.  GIBSON.  J?55 


Fe6.  24,26  ; 
Umband  and  wffe — Cui-Ustf — Wi/e'i  equity — Separate  u»e — Tnadvency  .of  JmAand     March  19. 

--Election  by  wife,  effect  of;  l^asto  realty;  2,  as  to  personalty.  "— " 

A.f  upon  his  marriage^  settled  real  estate  of  small  value,  in  remainder  after 
the  decease  of  the  survivor  of  himself  and  his  wife,  to  the  use  of  all  the  children 
of  the  marriage  as  tenants  in  common  in  tail,  with  cross  remainders.  Ho 
also  settled  personal  estate,  after  the  death  of  the  survivor  of  himself  and  his 
wife,  for  the  henefit  of  all  the  children  of  the  marriage  in  equal  shares. 

By  his  will  A.  gave  an  annuity  of  £1000  a-year  to  C,  one  of  his  daughters 
(married  at  the  date  of  tlie  will),  for  life,  for  her  sepamte  use,  with  a  clause 
of  forfeiture  upon  assignment  or  incumbrance  of  the  annuity,  and  declared 
that  the  provision  made  by  that  his  will  for  his  daughter  C.  should  be  accepted 
by  her  in  full  for  any  share  or  interest  she  might  have  in  the  property  com- 
prised in  the  settlement. 

In  ui.'s  lifetime  C's  husband  became  insolvent  At  A.'^s  death  there  were 
several  children  of  C.*s  marriage. 

C  elected  (her  husband  concurring)  to  take  the  annuity  under  the  will, 
and  to  renounce  all  benefit  under  the  settlement : — 

ffeld^  that  the  effect  of  C.'s  election  ujion  the  share  of  personalty  comprised 
in  the  settlement  (which  was  outstanding  in  trustees,  and  subject  to  her 
equity),  was  to  defeat  the  interest  of  the  assignee  of  her  husband  in  that  fund. 

Eeid,  further,  that  C.'s  election  could  not  defeat  the  interest  of  the  assignee 
in  tho  real  estate  comprised  in  the  settlement,  and  that  upon  her  joining  with 
her  husband  in  barring  the  estate  tail,  she  was  bound  to  give  compensation, 
out  of  the  annuity,  to  the  extent  of  the  reality  taken  by  tlie  assignee. 

1  HIS. was  a  Petition  praying  for  the  advice  and  direction  of  the 
CJourt. 

The  late  Henry  Yiscount  Maynard,  by  his  marriage  Bettlement, 
dated  the  26th  of  December,  1810,  conveyed  certain  freehold 
hereditaments  sitnate  in  Thaxted  and  Lindsell,  Essex,  comprising 
about  eighty-two  acres,  to  trustees  and  their  heirs,  to  the  use  of 
the  settlor  for  life,  remainder  to  the  use  of  Mary  Bdbett  the 
younger  (afterwards  Viscountess  Maynard)  for  life ;  remainder  to 
the  use  of  all  and  every  or  such  one  or  more  of  the  children  of 
the  marriage  as  the  settlor  should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  to  the  use  of  all  and  every  the 
children  and  child  of  the  marriage  as  tenants  in  common  in 
tail  general,  with  cross  remainders;  remainder  to  the  use  of 
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Viscount  Maynard  and  his  heirs.  The  settlor  also  thereby 
covenanted  to  surrender  certain  copyholds  situate  in  lAndkS, 
comprising  about  seventy-two  acres,  to  bo  held  on  the  same 
trusts ;  and  also  to  assign  and  transfer  into  the  names  of  the 
trustees  a  sum  of  £9000  Consols,  and  a  sum  of  £1256  5s.  End 
db  West  India  Dock  Company  stock,  to  be  held  by  them  in 
trust,  after  the  death  of  the  survivor  of  Viscount  and  Viscounteaa 
Maynard,  for  all  and  every  the  children  and  child  of  the  marriage 
as  the  settlor  should  by  deed  or  will  appoint ;  and  in  default  of 
appointment,  if  there  should  be  two  or  more  children  of  the 
marriage  (which  happened),  the  same  trust  funds  and  the  income 
thereof  were  to  be  for  the  portions  of  such  two  or  more  children, 
to  be  divided  between  them  in  equal  shares. 

The  sum  of  £9000  Consols  was  transferred  into  the  names  of 
the  trustees,  who,  in  1825,  sold  it,  and  advanced  the  proceeds, 
consisting  of  £8415,  to  Lord  Maynard,  on  the  security  of  certain 
lands,  which  he  charged  with  the  repayment  of  the  same.  The 
Dock  Company  stock  was  transferred  into,  and  was  still  standing, 
in  the  names  of  the  trustees. 

By  his  will,  dated  the  29th  of  April,  1843,  Lord  Maynard,  the 
above  settlor,  gave  and  bequeathed  all  his  leasehold  estates  and 
all  his  personal  estate  to  trustees,  upon  trust  to  realize  and  conyert 
the  same  as  therein  mentioned ;  and  to  stand  possessed  of  the 
proceeds  upon  trust,  after  payment  of  debts  and  funeral  and  testa- 
mentary expenses  and  legacies,  to  apply  the  surplus,  either  in 
discharge  of  incumbrances  affecting  his  freehold  and  copyhold 
estates  thereby  devised,  or  in  the  purchase  of  other  freeholds  or 
copyholds  in  the  county  of  Essex,  to  be  settled  to  the  uses  therein- 
after declared.  The  testator  then  gave  an  annuity  of  £1000 
to  his  daughter,  Charlotte  Mary,  wife  of  the  Hon.  Augustus 
F.  C.  M.  Capel,  for  her  life,  and  annuities  of  like  amount  to  his 
other  daughters  for  their  respective  lives ;  and  directed  that  the 
several  annuities  thereinbefore  bequeathed  to  his  daughters  shonld 
be  for  their  respective  separate  use  and  benefit,  independently  of 
any  husbands  or  husband  with  whom  they  might  have  inter- 
married or  might  intermarry ;  their  receipts  alone  to  be  sufficient 
discharges ;  and  that  if  any  or  either  of  the  said  annuitants  shonld 
assign,  dispose  of,  or  otherwise  part  with,  or  incumber  at  law  or  in 


VOL.  L]  EQUITY  CASES.  687 

equity  the  annuity  bequeathed  to  them  respectively,  the  annuities     ^'•^-  w. 
with  respect  to  which  the  same  should  happen  should  ijnmediately       1866 
thenceforth  cease  and  detetmine^  and  be  absolutely  void  to  all      Gbigos 
intents  and  purposes.  Gibsok. 

Testator  then  devised  all  his  real  estates  whatsoever  and  where-    Mavnaed. 
soever  (except  a  mansion-house)  to  the  use  of  trustees  for  1000      Gimon. 
years,  and  subject  thereto  to  the  use  of  his  son,  the  Hon.  Charles 
Maynard,  and  his  assigns  during  his  life ;  remainder  to  the  use  of 
his  first  and  every  other  son  successively  in  tail  male ;  remainder 
to  the  use  of  his  first  and  every  other  son  successively  in  tail  general; 
remainder  to  the  use  of  his  first  and  every  other  daughter  in  tail 
male ;  remainder  to  the  use  of  his  first  and  every  other  daughter  in 
tail  general ;  remainder  to  the  use  of  his  daughter,  the  said  Charlotte 
Mary  Capel,  and  her  assigns  for  life ;  remainder  to  the  use  of  her 
first  and  every  other  son  in  tail  male,  with  divers  remainders  over. 
The  testator  then  declared  that  the  provision  made  by  that  his 
will  for  his  said  son  and  daughters  respectively  should  be  accepted 
by  them  respectively  in  full  for  any  share  or  interest  they  respec- 
tively might  have  in  the  property  comprised  in  his  marriage 
settlement,  and  that  they  respectively  should  execute  such  instru- 
ment or  instruments,  and  do  such  other  acts  as  his  trustees  for  the 
time  being  might  think  requisite  or  necessary,  for  relinquishing 
their  respective  shares  or  interests  in  the  property  thereby  settled; 
it  being  his  express  wish  and  intention  that  the  same  settlement, 
so  far  as  regarded  his  said  son  and  daughters,  and  any  interest 
thereby  given  or  limited  to. or  in  trust  for  them  respectively, 
should  to  all  intents  and  purposes  whatsoever  be  annulled  and 
made  void. 

At  the  date  of  the  will  the  testator  had  a  son,  Charles  Henry 
Maynard,  and  four  daughters,  the  said  Charlotte  Mary  Capel,  Emma 
Ives,  wife  of  Jeremiah  Ives,  Catherine  Harriet  Maynard,  and  Augusta 
Julia  Maynard. 

In  the  year  1850,  and  again  in  1855,  Augustus  Capel  took  the 
benefit  of  the  Insolvent  Debtors  Ads,  and  all  his  estate  and  interest 
were  now  vested  in  jff.  jff.  Stansfeld,  as  formerly  provisional,  and 
now  (under  the  Bankruptcy  Act,  1861)  ofiScial  assignee. 

In  1857,  Mary  Viscountess  Maynard  died.  On  the  2nd  Januarj% 
1865,  Charles  Henry  Maynard  died,  leaving  a. widow   surviving 
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him,  and  two  children^  JEVanees  Evelyn  Maytiard,  and  Blanche 
Maynardi  now  infants.  In  February,  1865,  Catherine  Harrid 
Maynard  died  without  having  been  married ;  on  the  19th  of  Mav, 
1865,  the  testator  died,  and  on  the  21st  of  May,  1865,  Jeremiah 
Ives  died  At  the  testator's  death  there  were  five  children,  issue 
of  the  marriage  of  Mr.  and  Mrs.  Capel, 

The  bill  in  Chriggs  v.  Gibson  was  filed  by  a  legatee  for  adminis- 
tration of  the  personal  estate  of  Lord  Maynard.  The  second  suit 
of  Maynard  v.  Gibson  was  instituted  by  the  infant  Frances  Evelyn 
Maynard,  by  her  next  friend,  as  the  first  tenant  in  tail  of  the  real 
estate,  for  the  purpose  of  making  the  Plaintiff  a  ward  of  Court, 
and  to  have  the  trusts  of  the  will  carried  into  execution  under 
the  decree  of  the  Court. 

A  decretal  order  was  made  in  the  causes  on  the  25th  of  July, 
1865,  by  which  it  was  amongst  other  things  ordered  that  the 
annuities  mentioned  in  the  will  should  be  paid,  '*  the  said  annui- 
tants performing  the  several  conditions  in  the  said  will  or  codicil 
mentioned." 

The  trustees  of  the  will  now  petitioned  the  CJourt,  admitting 
that  the  state  of  the  assets  was  such  as  to  justify  them  in  paying 
the  annuities,  but  stating  that  a  difficulty  had  arisen  respecting 
the  payment  to  the  three  daughters,  arising  from  the  above  direc- 
tion ;  that  the  three  ladies  had  served  notices  upon  the  Petitioners 
for  payment,  offering  to  renounce  all  interest  under  the  settle- 
ment in  the  terms  of  the  direction ;  but  that  the  Petitioners  were 
advised  that  it  was  doubtful  whether  these  notices  would  be  a 
sufficient  relinquishment  of  the  shares  of  the  ladies  in  the  settled 
property,  and  whether  they  ought  not  to  be  respectively  required 
to  execute  proper  disentailing  deeds,  and  to  convey  their  shares. 

The  Petition  prayed  for  a  declaration  that  the  said  notices  were 
a  sufficient  fulfilment  of  the  direction  in  the  will  of  the  testator 
contained  as  to  the  relinquishment  by  the  testators  said 
daughters  of  their  shares  and  interests  in  the  property  comprised 
in  the  settlement ;  and  if  not,  then  that  the  Court  would  declare 
what  other  acts  and  deeds  (if  any)  the  Petitioners  ought  to  require 
to  be  done  by  the  testator's  said  daughters,  or  any  other  persons 
or  person,  to  entitle  the  said  annuitants  to  demand  and  be  jjaid 
by  the  Petitioners  the  said  annuities  given  to  them  by  the  ydll 
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Augustus  Capd  was  willing  to  join  with  his  wife  in  the  dis*  V.-O.  W. 

entailmg  deed,  if  the  Court  should  be  of  opinion  that  a  deed  was  1866 

necessary.  Qrvoob 

The  value  of  Mrs.  CapeTi  interest  as  tenant  in  common  in  tail  q^^ 

of  the  estates  settled  in  1810  was  stated  to  be  not  more  than  £80  matvaba 

a-year.    The  real  estates  devised  by  the  will,  on  the  other  hand,  qj^^^ 

were  worth  at  least  £11,000  a^year.  

Mr.  Bolt,  Q.C.,  and  Mr.  Fabery  for  the  Petitioners : — 

The  questions  are,  whether  Mrs.  Capel,  being  a  married  woman, 
can  elect ;  and,  if  she  cannot,  whether  her  election  is  not  a  condi- 
tion precedent,  failing  the  fulfilment  of  which  the  gifts  to  her  by 
will  of  the  realty,  or  of  the  personalty,  or  of  both,  must  feil. 

Mr.  W.  M.  JameSy  Q.C.,  and  Mr.  Fredinff,  for  the  Hon.  Mrs. 
Capel : — 

As  to  the  real  estate,  this  is  not  a  condition  precedent ;  it  is 
a  ocmdition  subsequent  by  way  of  defeazanoe.  Mrs.  Capd  has 
relinquished  her  interest  under  the  settlement,  and  has  accepted 
the  gifts  under  the  will.  The  trustees  are  bound  to  pay  the 
annuity. 

Conditions  precedent  are  odious  to  the  law,  and  the  Court  is  not 
compelled  to  hold  this  a  condition  precedent :  Bennett  v.  Bennett  (1), 
Egerton  v.  EaH  Brownhw  (2). 

The  annulling  of  the  settlement,  in  conformity  with  the 
testator's  wish,  is,  of  course,  an  impossibility.  But  not  only  has 
Mrs.  Capel  power  to  elect,  but,  if  she  elects  to  take  under  the  will 
and  to  relinquish  her  estate  tail,  the  life  estate  of  the  husband  and 
his  assignee,  and  the  interests  of  the  issue  in  tail,  are  bound  by 
her  relinquishment,  the  whole  estate  being  in  her :  Lady  Ca/van 
V.  PuUeney  (3) ;  Qretton  v.  Haward  (4) ;  Barrow  v.  Barrow  (5) ; 
Lady  K  Thynne  v.  Earl  of  GhngaU  (6) ;  and  Boper,  Husband  and 
Wife  (7). 

Stilly  if  the  Court  should  think  fit  to  decree  compensation  to 
the  assignee,  it  is  easy  to  provide  it  out  of  the  annuity,  for  that  is 

(1)  2  Dr.  &  Sm.  266»  277-  ^  (5)  4  K.  &  J.  409. 

(2)  4  H.  L.  0. 1,  (6)  2  H.  L.  0. 131. 

(3)  2  Ves.  560,  561.  (7)  VoL  L  p.  27, 28,  and  (n)  by  Jac. 

(4)  lBw.409,413(n). 
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V.-C.  W.  given  without  restraint  upon  anticipation,  though  aooompanied  by 

1866  the  dause  of  forfeiture  in  oertain  events ;  and  a  release  may  be 

Grigob  ordered  of  an  amount  equivalent  to  what  would  be  taken  by  tho 

Gi^N.  assignee. 

Hatnabd  As  to  the  personalty,  there  can  be  no  question,  the  settJement 

Ginoir.  ^^^^^  being  in  the  hands  of  trustees,  and  therefore  subject  to  the 

— '  wife's  equity. 

Mr.  M.  W,  EurUer,  for  the  Hon.  A.  OapeL 

Mr.  O.  M.  Oiffard,  Q.C.,  and  Mr.  Wichens,  for  the  Hon.  Mrs. 
Ives, 

The  Petition  was  ordered  to  stand  over,  to  serve  the  assignee 
(who  had  only  been  served  with  the  Petition)  with  copy  of  the 
decretal  order. 

Mr.  OAome,  Q.C.,  for  the  assignee : — 

An  arrangement  has  been  proposed,  but  the  assignee  cannot 
abandon  any  right ;  he  is  not  bound  to  elect.  No  election  on  tho 
part  of  this  lady  can  bind  either  her  real  or  her  personal  estate. 

The  personal  estate  to  which  Mrs.  Capel  was  entitled  under  the 
settlement  is  vested  in  her  husband,  although  the  fund  has  not, 
up  to  the  date  of  this  Petition,  been  reduced  into  possession. 
Subject,  therefore,  to  the  wife's  equity,  the  husband  and  his 
assignee  are  entitled  to  the  fund,  and  the  Court  may  not  see  fit  to 
settle  the  whole. 

But,  supposing  that  election  be  held  to  prevail  as  to  the 
personal  estate,  it  is  impossible  that  the  interest  in  the  real  estate 
can  be  influenced  by  the  wife's  election:  Brodie  v.  Barry  (1); 
PuUenetf  v.  Lord  Darlingion  (2) ;  Boper,  Husband  and  Wife  (3). 

Sir  W.  Page  Wood,  V.O.  :— 

At  all  events,  I  think  this  lady  is  entitled  to  elect  as  to  the 
personalty.  That  distinction  struck  me  before ;  but,  as  regards 
the  real  estate,  there  is  certainly  very  great  difficulty.  The 
real  estate  to  be  relinquished  fortunately  turns  out  to  be  very 
small.    As  regards  the  personal  estate,  the  Court  is  enabled  to  say, 

(1)  2  V.  &  B.  127, 13i.     (2)  7  Bro.  P.  0.  646,  W7.     (3)  Vol.  L  p.  28  (ii> 
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that  the  fond  is  not  in  the  wife's  possession,  nor  in  her  husband's     V.-O.W. 
possession  in  her  rights  it  is  still  outstanding  in  the  trustees  of  the        1866 
settlement ;  and,  accordingly,  the  interest  of  the  husband  and  his      Gbigos 
assignee,  being  subject  to  the  equitable  doctrine,  must  fail  alto-      gimcw. 
gather  if  the  wife's  interest  calls  upon  her  to  claim  the  property.     Hatnard 
Bat  here  the  wife's  interest  requires  that  she  should  elect  to  take      gimon. 
the  gift  of  the  £1000  annuity.     There  is  nothing  to  prevent  her       — ' 
making  that  election.    The  consequence  is,  that  upon  her  election 
her  interest  in  the  personalty  under  the  settlement  is  defeated. 
But  the  right  of  election  is  an  equitable  doctrine,  and  does  not 
affect  any  legal  estate.    It  has  been  contended  that  the  husband's 
right  must  fail  if  the  wife  elects  not  to  take — "  for  his  estate  must 
rise  and  £GtlI  with  hers."    That  is  reported  to  be  Lord  Loughs 
lorouffVs  view  of  Chief-Justice  De  Cheys  argument  (1).     But  as 
to  real  estate,  I  confess  I  do  not  see  how  such  a  doctrine  can 
apply. 

Mr.  JameSf  in  reply  :-— 

The  testator's  intention  must  rule  the  construction,  and  following 
that  construction  the  Court  will  say :  "  You  shall  not  take  what 
the  testator  did  not  intend  you  should  take."  This  lady  was 
married  at  the  date  of  the  testator's  will. 

Mr.  Amphtelt,  Q.C.,  and  Mr.  Walford,  for  the  infant  tenant  in 
tail. 

Mr;  Everitt^  Mr.  Schomberffy  and  Mr.  BriggSy  for  other  parties. 

Sib  W.  Page  Wood,  V.C.  :— 

It  strikes  mo  that  this  is  not  a  question  of  construction,  except 
so  far  as  it  may  be  necessary  to  decide  whether  it  is  a  case  of 
election,  or  a  condition.  I  think,  after  Mr.  Jameses  argument,  I 
cannot  do  more  than  deprive  this  lady  of  the  value  of  her  share  in 
the  realty.  If  she  elects  to  take  the  annuity,  she  must  give  up  to 
the  residuary  estate  as  much  of  it  as  will  compensate  the  interest 
of  the  assignee  in  the  realty  under  the  settlement. 

After  that  I  do  not  see  that  I  can  lay  hold  of  any  estate  that 

(I)  2  V©8.  560. 

2^2  2 
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may  possibly  come  to  her  heieafter.  Compensatioii  must  be  made 
to  the  extent  of  her  interest  in  the  realty  under  the  setUement, 
and  no  further. 

Minutes  :— Declare  that  Charlotte  M.  Oapd,  wife  of  Augtutus  F.  C.  M,  Capd^ 
JSmma  Ives,  widow,  and  Auffusta  Julia  Maynard,  are  respectively  bound  to  elfct 
between  the  benefits  which  they  respectively  take  under  the  settlement  of  the 
26  th  of  December,  1810,  and  the  benefits  which  they  respecUrely  take  under  the 
testator's  will  and  codicils;  but  as  regards  O^ar^o^e  M,  Capd^  her  election  is  to 
be  subject  and  without  prejudice  to  the  interest  of  H.  E.  Stan^eid,  as  the 
assignee  under  the  insolvency  of  A,  F,  C,  M,  Capel,  during  the  life  of  the  said 
A,  F.  C,  M,  Capel,  in  the  undivided  share  of  the  real  estate  comprised  in  the  said 
settlement  to  which  the  said  Charlotte  M,  Capd  is  entitled  under  the  said  settle- 
ment as  tenant  in  tail. 

And  the  said  Charlotte  M.  Capel^  Emma  Tves,  and  Augusta  Julia  Maynard,  by 
their  counsel  electing  to  take  under  the  will^and  the  said  Augu^hu  F.  CM,  Ca^ 
by  his  counsel  concurring  in  such  disentailing  deed  as  heranafter  mentioned,  order 
the  said  Augustus  F,  C.  M,  Capel  and  Charlotte  if.,  his  wife,  and  the  said  £mma 
Ives  and  the  said  Augusta  Julia  ifaynarcf,  to  execute  or  join  in  executing  a  proper 
deed  or  deeds  to  be  settled  by  the  Judge  for  barring  all  the  respective  estates  tail 
of  the  said  Charlotte  M.  Capel,  Emma  Ives,  and  Augusta  Julia  Maynard,  of  and 
in  the  real  estate  comprised  in  the  settlement,  and  for  conveying  all  their  respec- 
tive shares  and  interest  in  such  real  estate  under  the  said  settlement  to  the 
Petitioners,  their  heirs  and  assigns,  as  trustees  of  the  will  and  codicils,  to  be  held 
by  them  upon  the  trusts  by  the  said  will  and  codicils  declared  respecting  the 
testator's  residuary  real  estate  thereby  devised ;  but  isubject  as  to  the  share  aod 
interest  of  the  said  Charlotte  M,  Capel  to  all  such  estate  and  interest  as  the  said 
II.  En  Stans/eld^  as  such  assignee  as  aforesaid,  is  entitled  to  therein  during  the 
life  of  the  said  Augustus  F.  C,  M,  Capel,  in  respect  of  the  marital  right  of  the 
said  Augustus  F.  C.  M,  Capel  during  the  life  of  his  said  wife,  or  as  tenant  by  the 
curtesy  in  the  event  of  his  surviving  her. 

And  order  that  the  Petitioners,  as  such  trustees  as  aforesaid,  dq  during  the 
joint  Uvea  of  Augustus  F.  C,  M,  Capel  and  Charlotte  AL  his  wife^  retain  oat  of 
the  annuity  of  £1000  a-year  given  to  the  said  Charlotte  M.  Capd  by  the  said 
will,  an  annual  sum  equal  to  the  net  rents  and  profits  of  the  undivided  share  of  the 
said  Charlotte  M,  Capd  under  the  said  settlement  in  the  real  estste  therein  com- 
prised taken  by  the  said  E.  E.  Stans/eld,  as  such  assignee  as  afoiesaid,  the  annual 
sum  retained  to  be  applied  by  the  Petitioners  as  such  trustees  as  aforesaid  as  parts 
of  the  rents  and  profits  of  the  said  testator's  residuary  real  estate 

And  order  that  the  said  Sir  Edward  C  Kerrison,  Bart,  who^  as  devisee  a&d 
executor  of  the  will  of  Sir  Edward  Kerrison,  Bart,  deceased,  the  last  surriring 
trustee  of  the  said  settlement,  is  now  the  sole  trustee  of  the  said  settlement,  do 
stand  possessed  of  the  respective  fourth  parts  or  shares  of  the  said  Charlotte  M,  Capd, 
Emma  Ives,  and  Augusta  Julia  Maynard,  under  the  said  aettlemeiit,  in  the 
personal  estate  comprised  in  or  subject  to  the  trusts  of  the  said  settlouent  upon 
trust  for  the  Petitioners  as  trustees  of  the  said  will  and  codicil,  to  be  held  by  the 
said  Petitioners,  when  paid  over  to  them,  upon  the  trusts  by  the  said  will  and 
codicils  declared  respecting  tho  general  peiBOoal  estate. 
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The  Petifcionera  to  be  at  liberty,  out  of  the  rents  and  profits  of  the  testator's  real 
estates,  to  pay  the  several  annuities  of  £1000  to  the  said  Charlotte  M.  Oapel^  after 
the  retainer  thereout  hereinbefore  directed ;  of  £1000  to  the  said  Emma  Ives;  and 
of  £1000  to  the  said  Augusta  Julia  Mayiiard;  and  to  be  allowed  the  same  in 
passing  their  accounts. 

The  costs  of  all  parties  to  be  taxed  as  between  solicitor  and  client,  and  paid  by 
the  Petitioners  out  of  the  testator's  personal  estate. 

SolicitorB  for  the  Petitioners :  Messrs.  Walker  d:  Jerwood. 

Solicitors  for  the  Eespondents :  Messrs.  EiirUery  Gwatkin,  &  Co. ; 
Messrs.  O.  E.  dt  E.  H.  Mis;  Messrs,  F.  H.  &  H.  E.  Watford; 
Messrs.  Brdbamiy  Capron,  &  DaUon ;  Mr.  A,  E,  Clapham. 
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JACKSON  V.  IVIMET. 

Practice — Motion  to  dismiss  for  want  of  prosecution — Interrogatories  hy 
Defendant. 

The  circumstance  that  a  Defendant  has  filed  interrogafories  for  the 
examination  of  the  Plaintifif  docs  not  suspend  or  interfere  with  his  right 
to  have  the  bill  dismissed  for  want  of  prosecution,  although  the  PlaintifiTs 
enlarged  time  for  filing  an  answer  to  the  interrogatories  has  not  expired  at 
the  time  of  making  the  motion. 

XHIS  was  a  motion  on  behalf  of  Defendants  to  dismiss  a  bill  for 
want  of  prosecation* 

The  answer  was  filed  on  the  1st  of  Koyember  last,  and  the 
Plaintiffs'  time  for  filing  a  replication — setting  down  the  cause  to 
be  heard,  setting  down  motion  for  decree,  or  serving  an  order  for 
leave  to  amend,  under  Consolidaied  Order  xxxiii.,  rule  10,  art.  1 — 
expired  on  the  24th  day  of  January. 

On  the  25th  of  January,  the  Plaintiffs  applied  by  summons  for 
leave  to  enlarge  the  time  for  filing  a  replication  or  obtaining  an 
order  for  leave  to  amend,  but  the  application  was  refused  by  the 
Chief  Clerk  on  the  25th  of  January,  and  afterwards,  upon  adjourn- 
ment into  Court,  by  His  Honour  on  the  13th  of  February. 

No  special  application  for  leave  to  amend  had  been  made. 

On  behalf  of  the  Plaintiffs  it  was  stated  that  on  the  23rd  of 
December,  1865,  the  Defendants  filed  a  concise  statement  and 
interrogatories  for  the  examination  of  the  Plaintiffs,  and  on  tho 
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V.-CW.  20th  of  January,  1866,  an  order  was  made  on  the  Plamtiffs* 
1866       application  for  one  month's  time  for  the  Plaintiffs  to  file  their 

jAOT»ir  answer  to  the  interrogatories.  On  the  17th  of  February  the  Chief 
Clerk  granted  a  fortnight  further  time  for  the  Plaintifib  to  file 
their  answer,  which  time  would  expire  on  the  3rd  of  March. 

Mr.  Witteocky  Q.C.,  and  Mr.  Phear,  for  the  motion : — 
The  application  of  the  13th  of  February  was  refused  by  the 
Court  on  the  express  ground  that  the  delay  of  the  Plaintiffs  in 
answering  the  Defendants'  interrogatories  was  no  reason  for  enlarg- 
ing their  time  for  obtaining  an  older  to  amend.  The  Plaintiffs 
had  allowed  the  interval  between  the  25th  of  January  (the  date  of 
the  refusal  of  the  order  by  the  Chief  Clerk)  and  the  13th  of 
February  (the  hearing  of  the  summons  by  the  Vice-Chancellor) 
— ^nearly  three  weeks-^to  expire  without  making  any  application 
for  an  order  to  amend.  They  had  taken  no  step^  except  to  obtain 
further  time  to  answer  Defendants'  interrogatories. 

Mr.  K  K.  EardaJce,  for  the  Plaintiffs  :-^ 

The  fact  of  the  Defendants  haying  filed  interrogatories  suspends 
their  right  to  moye  to  dismiss. 

The  concise  statement  being  in  the  nature  of  a  cross  soi^  it  is 
important  for  the  Plaintiffs  that  they  should  be  able  to  settle  their 
answer  to  the  Defendants*  interrogatories  before  they  settle  their 
amendments.  In  answer  to  the  motion,  the  Plaintiffs  ask  for  leave 
to  amend  the  bill  within  two  days  from  the  Srd  March,  they 
undertaking  to  speed  the  cause. 

The  Vice-Chancellor  said  that  the  Defendants  had  aot,  by  fib'ng 
interrogatories,  precluded  themselves  from  the  right  of  moving  to 
have  the  bill  dismissed. 

The  order  to  be  made  must  be  the  common  order,  that  the 
Plaintiffs  do  within  fourteen  days  file  replication,  or,  in  default^  that 
the  bill  be  dismissed  with  costs  for  want  of  prosecution,  and  that 
the  Plaintiffs  pay  the  costs  of  this  motion. 

Solicitors  for  the  Plaintiffs:  Messrs.  Bdl,  Steward^  &  U&fd, 
agents  for  Mr.  Edmund  Carlyon,  St.  Austell. 
Solicitor  for  the  Defendants :  Mr.  T.  Oill,  Ju%. 


VOL.  L]  JSQUTTY  CASES,  0^ 


JforrA  5. 


TRINDER  V.  TRINDER.  V.-O.  W. 

Wm—*'  8hare8'''-'WiU  speaking  from  death^WiUs  Act  (1  Vict.  e.  26),  ».  24. 

Bequest  by  will  znade  in  1857,  of  ''my  sharM  in  the  Oreai  Western 
liailioayj* 

At  the  date  of  the  will  tcstairit  had  no  Bhares,  strictly  speaking,  in  the 
OrecU  Weeiem^  or  any  other  railwty  company ;  but  she  was  possessed  of  WUta 
&  Semenet  stock  of  the  Great  Western  RaUway^  and  also  of  preference 
and  other  stock,  which  wius  increased  by  further  purchases  of  stock  in  the 
same  company,  between  the  date  of  the  will  and  her  death : — 

Eeld^  that  all  the  Great  Wetiem  and  Wilts  &  Somerset  stock  in  the  pos- 
session of  the  testatrix  at  her  death  passed  under  the  bequest. 

Hester  ANN  HULBEBT,  widow,  by  her  will,  dated  the  10th 
of  April,  1857,  made  the  following  bequest : — 

**  I  bequeath  to  my  brother,  Frank  Smith  Trinder,  the  sum  of 
£300,  secured  upon  the  bond  of  the  trustees  of  the  Mdkaham 
Paving  Ad,  and  the  securities  for  the  same ;  also  my  shares  in 
the  Great  We$tem  BaUwayr 

Testatrix  died  on  the  6th  of  December,  1865. 

At  the  time  of  making  her  will  testatrix  had  no  shares,  properly 
so  called,  in  the  OreaJt  Western  BaUway,  or  in  any  other  railway 
company.  She  had,  in  January,  1846,  purchased  five  £50  shares 
in  the  Wilis,  Somerset,  &  Weymouth  Bailway,  Under  the  provi- 
sions of  the  "  Oreai  Western  Bailway  Act,  1851,"  the  Wilis  & 
Somerset  undertaking  became  vested  in  the  Oreai  Western,  and 
the  shares  were  converted  into  WiUs  dt  Somerset  Bailway  stock  of 
the  Oreai  Western  Bailway  Company.  In  1853  the  testatrix  pur- 
chased  some  **  Preference  £5  per  Cent.  Stock,  Eedeemable,"  of 
the  Chreai  Western  Bailway.  After  the  date  of  her  will  she 
acquired  some  "  Fixed  4^  per  Cent.  Stock,"  some  "  Consolidated 
Stock,"  and  some  "4J  per  Cent.  Perpetual  Irredeemable  Stock," 
all  in  the  Oreai  Western  Bailway  Company. 

The  bill  alleged  that  the  testatrix  was  in  the  habit  of  using 
the  term  "  railway  shares,"  to  designate  her  railway  stock,  and 
that  it  was  so  described  in  the  entries  made  in  her  cash-book,  and 
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y.-G.  W.     that  the  stock  certificate  for  the  consolidated  Oreat  Western  BaU- 

1866       ju^y  stock  was  endorsed  by  the  testatrix  with  these  words : — 
T^BB         "  For  F.  8.  Trvnderr 

V. 

TManwB.  Mr.  (j.  3f.  Giffard,  Q-C,  and  Mi.  WiehenSy  for  the  Plaintiff,  con- 
tended that  all  the  Great  Western  stock  in  the  possession  of  the  tes- 
tatrix at  the  time  of  her  death  passed  under  this  bequest  She 
was  in  the  habit,  like  many  other  people,  of  speaking  of  her  rail- 
way stock  as  "  railway  shares,"  and  she  clearly  intende-l  to  giye 
that  which  was  in  her  possession ;  and  the  effect  of  the  WUU  Ad, 
s.  24,  was  to  sweep  into  the  bequ^t  all  the  stock  acquired  after 
the  date  of  the  will,  unless  a  "  contrary  intention  **  appeared  on 
the  will,  which  did  not  in  this  case :  QoodJad  y.  Burnett  (1) ;  Lady 
Langdale  v.  Briggs  (2) ;  Doe  v.  Walker  (3). 

Mr.  Daniel^  Q.O.,  and  Mr.  J.  Pearson,  for  parties  beneficially 
interested  in  the  residue,  contended  that  evidence  was  not 
admissible  for  the  purpose  of  shewing  the  sense  affixed  by  the 
testatrix  to  the  word  "shares:"  MUlard  v.  Batletf  (4).  But 
even  assuming  that  "  shares  "  could  be  read  as  meaning  **  stock," 
it  must  be  confined  to  stock  of  that  undertaking,  and  would 
not  include  WiUa  &  Somerset  stock,  which  was  not  stock  of  the 
Great  Western  Batlway  proper.  As  to  the  after-purcba£ed 
stock,  the  common  rule  of  ademption  would  apply  if  the  tes- 
tatrix had  shares  at  the  date  of  her  will,  and  afterwaros  pur- 
chased stock. 

Sib  W*  Page  Wood,  V.C.  :— 

Bailway  stock  is  so  analogous  to  shares  in  all  respects  tibot,  m 
it  being  clearly  shewn  that  this  testatrix  had  no  raiway  shares 
at  the  dat»  of  her  will,  she  must  be  held  to  have  been  describing 
something  in  her  possession,  so  as  to  pass  this  stock.  She  was 
clearly  pointing  to  something  she  had  at  the  time  of  her  will;  and 
by  the  application  of  s.  24  of  the  Wills  Act,  which  draws  down 
the  bequest  to  the  time  of  her  death,  all  the  shares  or  stoc^ 
then  in  her  possession  (being  a  species  of  property  capable  of 
augmentation),  would  be  included.     With  respect  to  the  WiJis 

(1)  1  K.  &  J.  341.  (3)  12  M.  &  W.  591. 

(2)  8  D.  M.  &  G.  391.  (4)  Law  Rep.  1  Eq.  378. 
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Jt  Somerset  Btook,  the  undertaking  was  handed  oyer  to  and  has 
become  the  property  of  the  Qrecd  Western  Bailway.  The  testatrix 
drew  her  diyidends  at  their  office.  It  is  under  their  management, 
and  the  stock  is  their  stock  to  all  intents  and  purposes.  The 
Plaintiff  is,  therefore,  entitled  to  all  the  stock  held  by  the  tes- 
tatrix at  the  time  of  her  death. 

Solicitors :  Messrs.  Letois,  Wood  &  Street 
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KELLY  t;.  MORRIS. 

Injunctior^^Ccpyright — Directory^ 

The  compiler  of  a  directory  or  gnide-book,  containing  information  deriyed 
from  sources  common  to  all,  which  must  of  necessity  be  identical  in  all  cases 
if  correctly  given,  is  not  entitled  to  spare  himself  the  labour  and  expense 
of  original  inquiry  by  adopting  and  re>publifihing  the  information  contained 
in  previous  works  on  the  same  subject.  He  must  obtain  and  work  out  the 
information  independently  for  himself,  and  the  only  legitimate  use  which  he 
can  make  of  previous  works  is  for  the  purpose  of  verifying  the  correctness  of 
his  results. 

XHIS  was  a  motion  on  behalf  of  the  Plaintiff,  who  is  the  owner 
and  publisher  of  the  "Postoffice  London  Direcforjff'  for  an  in- 
junction to  restrain  the  publication  of  the  "  Imperial  Directory  qf 
London,"^  1866,  on  the  ground  that  it  was  a  mere  piracy  of  the 
Plaintiff's  work. 

The  "  Post-office  London  Directory  "  was  originated  by  an  ixueqpector 
of  letter-carriers  in  the  General  Post-office  named  Critchett^  and 
the  cc^yright  of  the  work  was  purchased  by  the  Plaintiff  in  1836 
from  OritchetCs  representatives.  Since  that  time  the  Plaintiff 
has  brought  out  a  new  edition  every  year,  making  considerable 
alterations  and  improvements  both  in  the  contents  and  in  their 
arrangements,  the  work  as  it  stands  at  present  containing  twelve 
divisions  or  directories,  and,  exclusively  of  advertisements,  2,483 
pages,  indexed  externally  in  a  manner  invented  for  the  Plaintiff^ 
and  first  used  by  him  in  his  directory.  The  Defendant^  who  is  a 
publisher  in  Moor  gate  Street  Buddings^  £C7.,  commenced,  in 
1862,  the  publication  of  a  '*  Business  Directory,"  containing  the 
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Y.-C.  w.    names  and  addresses  of  peisons  in  trade  and  business  only.   In 

1866        January  of  the  present  year  he  published  a  bulky  volume  called 

K^T      *'  The  Imperial  Directory  of  London  J'  adding  various  sections,  such 

MoBRiB.     *®  "  court,"  **  street,"  **  conveyance,"  "  banking,"  *'  offidal,"  "  postal," 

&C.,  making  in  all  fourteen  subdivisions  of  the  work.    The  case 

made  by  the  bill  was,  that  this  work  was  a  mere  piracy  of  the 
Plaintiff's  Directory  of.  1865,  both  in  the  general  plan  and  design, 
and  also  in  the  details.  Numerous  instances  were  adduced  in 
which  errors  contained  in  the  Plaintiff's  Directory  of  1865  were 
reproduced  in  the  Defendant's  work,  and  also  cases  in  which,  where. 
changes  had  occurred  in  the  names  of  streets,  or  the  occupants  of 
particular  houses  had  died  or  removed  since  January,  1865,  the  in- 
formation given  in  the  Plaintiff's  Directory  for  1865  had  been 
adopted  by  the  Defendant  without  the  necessary  correction. 

The  Defendant  had  filed  a  long  aflSdavit  in  opposition  to  the 
motion,  in  which,  after  stating  the  publication  by  him  of  his 
**  Business  Directory"  for  the  first  time  in  1862,  he  explained  the 
way  in  which  he  had  obtained  the  information  published  in  that 
work  as  follows : — ^After  cutting  a  map  of  London  into  about  sixty 
divisions,  he  gave  a  separate  division  to  each  canvasser,  directing 
him  to  call  upon  every  person,  and  report  on  separate  printed 
forms  the  name,  trade,  and  address  of  every  person  carrying  on 
business  in  the  particular  district,  and  where  the  canvasser  could 
not  see  the  occupier  of  the  premises,  then  he  was  to  take  the 
name  from  any  signboard,  brass-plate,  business-card,  or  other 
available  source  of  information.  In  this  way  the  Defendant  was 
enabled  to  publish  the  names  of  about  100,000  person?  in  trade  or 
business.  The  "Business  Directory"  was  again  published  in  1863 
and  1864  at  a  <X)nsiderable  loss  on  the  first  two  editions,  but  with 
a  slight  profit  on  the  third  (that  for  1865,  publiAed  in  1864). 
This  small  profit,  as  the  Defendant  stated,  encouraged  him  to  extend 
liis  operations,  and  to  bring  out  the  "Imperial  Directory,"  which 
should  comprise  street,  conveyance,  postal,  and  other  sections,  after 
the  model  of  '' Bdbson's  London  Directory  for  1890.**  In  obtaining 
the  information  for  the  new  sections  the  Defendant  acted  upon  a 
similar  principle  to  that  which  had  guided  him  in  taking  the 
names  of  persons  in  business  whom  his  canvassers  were  unable  to 
see,  viz.,  he  took  such  information  from  any  source  "  where  th<* 
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pereoM  had  made  it  public  at  their  own  expense  for  their  own     V.-a  W. 
benefit"    In  the  case  of  private  residents  the  Defendant  was  of       1^^ 
opmion  that  their  names  belonged  to  themselves  alone  in  the  first      Kxllt 
instance,  and  that  a  person  living  in  a  private  residence  had  a      Moran. 
right  to  privacy  "  until  he  either  forfeited  it  for  the  consideration 
of  publicity,  or  gratuitously  gave  it  to  the  public  through  some 
recognised  medium  of  publicity."    In  such  cases  the  Defendant 
considered  that  '^  the  name  belonged  to  the  public,  and  that  the 
publisher  merely  held  it  in  trust  for  a  purpose,  receiving  for  his 
trouble  any  benefit  he  could  make  of  the  information ;  but  that 
the  right  of  using  that  information  belonged  to  the  public  as  soon 
as  the  information  was  made  public."    T'ollowing  out  this  theory, 
any  person  might  go  round  with  a  list  of  names  already  published 
and  ask  permission  to  render  the  work  of  publication  more  com- 
plete by  reproducing  it,  and  if  any  error  had  been  made  in  the 
first  publication,  it  rested  with  the  original  owners  of  the  names  to 
point  out  the  error  when  submitted  to  them  for  permission  to  repro- 
duce.   As,  however,  the  canvassers  were  seldom  able  to  see  private 
r^idents  to  shew  them  the  printed  names,  the  Defendant  estimating 
the  total  number  of  people  whose  names  appeared  in  the  several 
directories  (including  that  of  the  Plaintiff)  at  40,000,  had  issued 
48,000  circulars,  asking  the  residents  to  fill  up  a  form  with  their 
name  and  address  for  publication  in  the  "  Imperial  Directory."  After 
taking  the  tradesmen's  names  from  his  own  "Business  Directory" 
and  making  a  list  of  them.  Defendant  incorporated  into  that  list  all 
the  names  to  be  found  in  the  other  directories,  **  of  people  who  had 
given  their  names  for  public  use,"  and  directed  the  canvassers  to  go 
round  with  the  lists,  and  leave  one  of  the  48,000  forms  at  the  resi* 
dence  of  each  person  named,  calling  for  it  on  the  following  day, 
and  when  it  was  filled  up,  correcting  the  list  by  such  form  when 
necessary. 

It  was  admitted  that  one  of  the  canvassers  (who  had  been  since 
discharged  by  the  Defendant)  had  done  his  work  carelessly,  and 
had  not  taken  the  trouble  to  make  the  necessary  inquiries  from 
house  to  house,  so  that  most  of  the  errors  identical  with  those  of 
the  Plaintiff  to  be  found  in  the  Defendant's  Directory  would  be 
thus  accounted  for.  On  the  other  hand,  several  iuHtancos  were 
adduced   in  M'hich  the  information  contained  in  the  Plaintiff's 
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V.-0.  W.     Directory  for  1865  had  been  oorrected  and  largely  snpplemented 
1866        by  the  Defendant  in  his  "  Imperial  Directory."    The  MS.  wag  pro- 
Kkllt      ducedy  and  Messrs.  SpMiswoodSy  the  printers,  had  made  an  affidavit 
Ucrnnn.      verifying  the  MS.  produced  as  that  from  which  the  "Imperial 
' —       Directory  "  was  printed,  and  stating  that  from  the  yariety  of  hand- 
writings the  work  of  printing  was  very  difficult 

Mr.  Bdly  Q.C.,  and  Mr.  Speed,  for  the  Plaintiff,  in  support  of  tho 
motion : — 

Upon  the  Defendant's  own  shewing  he  has  been  guilty  of  appro- 
priating the  information  contained  in  the  Plaintiff's  Directory, 
and  obtaining  the  benefit  of  many  years  of  incessant  labour  and 
expense,  so  as  to  deprive  the  Plaintiff  of  the  fruit  of  his  industry 
and  ability.  The  arrangement  of  the  streets,  the  external  index, 
and  many  other  peculiarities  inyemted  by  the  Plaintiff,  have  all 
been  adopted  by  the  Defendant :  whUe  the  re-publication,  without 
correction,  of  numerous  trifling  inaccuracies  in  the  spelling  of 
names,  in  initials  of  residents,  &c^  &c,  and  the  retention,  without 
alteration,  of  many  particulars  which  were  correct  in  Janoaiy, 
1865,  but  from  changes  of  residence,  the  general  election,  death, 
&a,  are  no  longer  so,  shew  conclusively  that  the  Defendant  has 
made  a  servile  copy  and  blind  repetition  of  the  Plaintiff's  work, 
without  giving  himself  the  trouble  of  bestowing,  that  amount  of 
independent  time,  thought,  and  labour  upon  the  sabjed^matter 
open  to  common  observation  and  inquiry,  which  is  necdssary  in 
order  to  avoid  the  imputation  of  piracy:  Lewis y.  i^filaiiofi(l); 
BramweU  v.  Haleamb  (2) ;  Jarratd  v.  Hauldon  (3) ;  Spien  t. 
Broton  (4) ;  Hotten  v.  Artfmr  (5). 

Mr.  Daniely  Q.C.,  and  Mr.  Renshaw,'{oT  tho  Defendant,  contenrlt^ 
that  there  had  been  no  unfair  or  improper  use  of  ihe  Plaintiffs 
work.  Information  which  was  given  in  any  directory  for  1865,  or 
previous  years,  became  public  property,  and  was  a  fact  which  any 
one  compiling  a  directory  for  1866  was  entitled  to  use  and  adopt, 
so  long  as  he  did  not  servilely  copy  it :  Cary  v.  Kexrdey  (6).  So  far 
from  doing  this,  the  Defendant,  with  directories  of  previous  years 

(1)  2  Bcav.  G.     •  (4)  6  W.  B.  352. 

(2)  3  My.  &  Cr.  737.  (5)  1  H.  &  M.  603. 

(3)  3  K.  &  J.  708.  (6)  4  Esp.  168. 
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before  him  as  the  foundation  of  his  inguiries,  had  sent  out  his     V.-a  W. 
canTasseiB  with  the  lists,  and  was  enabled  to  supplement^  and,  in        3866 
many  instances,  correct  both  Webster  and  the  Plaintiff.    The  De*      Ksllt 
fendant  had  thus  bestowed  independent  time,  labour^  and  expense     hobsi^ 
upon  the  matter,  and  he  had  in  no  way  infringed  the  Plaintiff's       '~^ 
oopyright  by  thus  taking  the  information  giyen  in  former  direc- 
tories as  the  starting-point  for  his  own  inquiries  and  improvements. 
If  any  inaccuracies  or  errors  contained  in  the  Plaintiff's  Directory 
of  1865  reappeared  in  the  Defendant's  Directory,  that  was  amply 
accounted  for  by  the  careless  and  imperfect  way  in  which  some  of 
the  canvassers  employed  by  the  Defendant  (and  since  discharged) 
had  performed  their  appointed  work.    With  respect  to  the  arrange- 
ment of  the  streets,  that  was  not  a  thing  in  which  the  Plaintiff 
could  assert  a  copyright,  and  in  any  caae  mere  imitation  of 
airangement  was  not  illegal  unless  the  tmimus  furandi  were  dis- 
tinctly proved.    That  had  not  been  done,  nor  had  there  been  that 
unfair  use  or  "  extraction  of  the  vital  part "  of  the  Plaintiff's  work, 
Murray  y.  Bofft^s  (1),  which  would  justify  the  Court  in  stopping 
the  sale  ci  the  Defendant's  work ;  especially  having  regard  to  the 
tendency  to  restrict  rather  than  increase  the  granting  of  injunc- 
tions in  cases  of  contested  copyright :  M'NeiU  v.  WiBiams  (2). 

Sib  W.  Page  Wood,  V.C.  :— 

I  think  there  must  be  an  injunction  iii  the  same  terms  as  that 
which  wai  granted  in  Lewis  v.  Ftdlarton  (3),  viz.,  to  restrain  the 
publication  of  the  parts  which  are  pirated  without  waiting  till  all 
the  parts  which  have  been  pirated  can  be  distinctly  specified. 
The  Defendant  has  been  most  completely  mistaken  in  what  he 
assumes  to  be  his  right  to  deal  with  the  labour  and  property  of 
others.  In  tha  case  of  a  dictionary,  map,  guide-book,  or  directory, 
when  there  are  certain  common  objects  of  information  which  must, 
if  described  conrectly,  be  described  in  the  same  words,  a  subse- 
quent compiler  is  bound  to  set  about  doing  for  himself  that  which 
the  first  compiler  has  done.  In  case  of  a  road-book,  he  must 
count  the  milestones  for  himself.  In  the  case  of  a  map  of  a 
newly-discovered  island  (the  illustration  put  by  Mr.  Daniel)  ho 
(1)  1  Drew.  35a  (2)  11  Jur.  344.  (3)  2  Beav.  p.  14. 
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Y^  W.     must  go  through  the  whole  process  of  triangulation  just  as  if  he 

1866       had  never  seen  any  former  map,  and,  generally,  he  is  not  entitled 

K^2t      ^  ^k®  0°^  ^^^^  o^  ^^^  information  previously  published  without 

HoBRiB.      independently  working  out  the  matter  for  himself,  so  as  to  arrive 

at  the  same  result  from  the  same  common  sources  of  informatioii, 

and  the  only  use  that  he  can  Intimately  make  of  a  preyious 
publication  is  to  verify  his  own  calculations  and  results  when 
obtained.  So  in  the  present  case  the  Defendant  could  not  take  a 
single  line  of  the  Plaintiff's  Directory  for  the  purpose  of  saving 
himself  labour  and  trouble  in  getting  his  information.  The 
Defendant,  from  his  description  of  the  way  in  which  he  had  in 
the  first  instance  compiled  his  "  Business  Directory,"  seems  to  have 
known  exactly  what  he  might  do.  No  doubt  the  expense  of  pro- 
curing information  in  a  legitimate  way  is  very  great.  The 
Defendant  himself  has  told  us  so,  and  also  that  it  was  not  for  some 
years  that  he  was  able  to  make  it  pay.  But  the  Defendant  goes 
on  in  his  affidavit  to  propound  a  most  extraordinary  doctrine  as  to 
the  right  of  publicity  in  the  names  of  private  residents,  who  had,  as 
he  expressed  it,  "  given  their  names  for  public  use."  What  he  has 
done  has  been  just  to  copy  the  Plaintiff's  book  and  then  to  send  out 
canvassers  to  see  if  the  information  so  copied  was  correct  If  the 
canvassers  did  not  find  the  occupier  of  the  house  at  home,  or  donld 
get  no  answer  from  him,  then  the  information  copied  frcm  the 
Plaintiff's  book  was  reprinted  bodily,  as  if  it  was  a  questioi:  for  the 
occupier  of  the  house  merely,  and  not  for  the  compiler  of  the  pre- 
vious directory.  Further  than  this,  the  Defendant  tells  as  that  he 
had  a  number  of  new  agents,  and  that  one  of  them  had  performed 
his  part  of  the  work  carelessly,  thus  at  once  shewing  how  easy  it 
would  be  on  the  system  adopted  by  the  Defendant  f(T  any  negli- 
gent agent  to  send  back  his  list  all  ticked  as  if  correct,  without 
having  taken  the  trouble  to  make  a  single  inquiry. 

With  respect  to  the  "Street  Directory,"  in  which  the  Plaintiff 
has  adopted  a  very  ingenious  form  of  arrangemen:;,  which  is  to  be 
found  in  no  other  directory  that  has  been  produced,  except  the 
Defendant's,  I  hold  it  to  be  clearly  established — from  the  identity  of 
mistakes  in  the  numbers  of  houses  and  the  names  of  their  occu* 
pants,  and  also  in  the  breaks  and  intersections  in  the  streets — that 
the  Defendant  ha^  taken  his  list  of  streets  from  the  Plaintiffs 


The  motion  as  to  the  other  portions  of  the  Directory  was 
directed  to  stand  over,  to  enable  the  Defendant  to  meet  the  case 
upon  certain  points  which  had  been  raised  by  the  Plaintiff's 
affidayits,  in  reply ;  but  the  Defendant  on  the  following  seal  day 
(March  8th),  submitted  to  a  perpetual  injunction  against  publica- 
tion of  all  portions  of  his  Directory,  except  the  **  Trade"  and 
"Business"  divisions. 

Solicitors  for  the  Plaintiff:  Messrs.  Benham  &  Tinddl. 
Solicitors  for  the  Defendant :  Mr.  Waniner. 


END  OF  VOL.  I. 


VOL.  L]                               EQUITY  CASES.  703 

Directory.    The  work  of  the  Defendant  has  clearly  not  been  com-  V.-C.w. 

piled  by  the  legitimate  application  of  independent  personal  labour,  1866 

and  there  must  be  an  injunction  to  restrain  the  publication  of  any  kellt 

copy  of  the  Defendant's  work  containing  the  portions  called  the  mobris. 

"Street"  and  "  Court"  Directories,  with  liberty  for  the  Defendant  

to  apply,  when  he  shall  have  expunged  from  such  portions  all 
matter  copied  from  the  Plaintiff's  work. 


Vol.  I.  S  A 
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PRINCIPAL   MATTERS- 


ACCOUNTS,  COPIES  OR 
See  CosTS^  3. 

ACCOUNTS.  COSTS  OF  ATTEND- 
US^G. 

See  Costs,  4. 

ACCBUEB, 

By  a  marriage  setUemeni  funds 
were  settled  upon  the  wife  for  life, 
with  remainder  to  the  children  of  the 
marriage  in  equal  shares,  **to  be  a 
vested  interest  at  their  ages  of  twenty- 
oue  years,"  with  a  gift  over  to  the 
husband  in  the  event  of  all  the  chil- 
dren dying  under  twenty-one,  and  a 
reversion  to  the  settlor  in  the  event  of 
there  being  no  child  bom,  but  no 
clause  of  survivorship  and  accruer  as 
to  shares  of  children  dying  imder 
twenty-one. 

There  were  five  children,  of  whom 
four  attained  twenty-one,  and  the  fifth 
died  an  in&nt : — 

Hdd^  that  the  whole  fund  vested  in 
the  four  children  who  attained  twenty- 
one.     In  re  CoUey's  Trusts,  496 


3  A 


ACCBUING  SHABES. 
See  StiPARATK  Use,  2. 


ACQUIESCENCE. 

See  Building,  Covenant  against. 
Begister,  Bectification  of. 
Waivee  of  Covenant. 

ADMINISTBATION  SUIT. 
See  Costs,  4« 

ADMITTANCE. 

See  Enfranchisement. 

ADVEBTISEMENT. 
See  Winding-up,  3* 

APTEB-ACQUIBED  PHOPEBTY. 

See  Will  speaking  from  Death. 

AGENT. 

The  duties  of  the  agent  of  a  limited 
company  being  in  the  nature  of  per- 
sonal service,  and  as  such  incapable  of 
being  enforced  in  equity,  the  Court 
refused  to  restrain  the  directors  from 
acting  upon  or  enforcing  the  resigna- 
tion of  A,  whose  management  and 
agency  was  made  a  prominent  con- 
dition in  the  prospectus  on  the  forma- 
tion of  the  company,  and  expressly 
2  2 
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APPOINTMENT. 


ABBITRATION. 


provided  for  by  the  articles  of  associa- 
tion. 

In  refusing  to  grant  tlie  injunction, 
the  Court  put  the  directors  upon  an 
undertaking  not  to  take  advantage,  in 
proceedings  at  law  to  recover  the 
amount  due  on  A'a  shares,  of  his  re- 
signation, which  was  alleged  by  him 
to  have  been  wholly  conditional  on  his 
being  relieved  from  all  liability  in  re- 
wpect  of  shares.  Mair  v.  Himalaya  Tea 
Company.  411 

AGENT  OF  COMPANY,  CON- 
TRACT BY. 

See  Companies  Act,  1862 ..  3. 

AGREEMENT  FOR  LEASE. 
See  Option. 


ALIENATION,  COVENANT 
AGAINST.    , 

See  Usual  Covenant. 


AMBIGUITY. 
See  Shabes,  Bequest  of,  2. 

AMENDMENT  OF  BILL. 
See  Vendor  and  Purchaseb,  1 

AMENDMENT  OF  PARTICULARS. 
See  Patent,  1,  2 

ANNULMENT. 

See  Fobfetture. 

APPEAL. 

See  Stay  of  Execution. 

APPOINTMENT. 

See  Estate  and  Effects. 
Power. 
Power,  Reference  to. 


APPORTIONMENT. 

1.  The  Court  will  not,  as  a  general 
rule,  as  between  tenant  for  life  and  re- 
mainder-man, allow  compensation  by 
way  of  apportionment  for  loss  of  in- 
come, occasioned  by  the  sale  of  stock, 
sold  to  complete  a  purchase  under  a 
power  to  itivest  in  real  estate,  being 
delayed  beyond  the  time  fixed  for 
completion  by  the  contract  for  pur- 
chase ;  even  although  such  delaj  may 
have  been  unavoidable. 

Therefore  where  a  tenant  for  life 
petitioned  to  have  recouped  ont  of 
corpus  the  loss  of  dividends  sustained 
by  her  by  reason  of  delay  in  completion 
and  selling  out  of  stock  for  that  pur- 
pose, occasioned  by  difficulties  arising 
on  the  title  of  the  estate  purchased, 
the  Court  refused  to  allow  such  com- 
pensation.    Freeman  v.  Whi&read.  266 

2.  Where  a  tenant  for  life,  under  a 
settlement  of  an  estate  pur  aubre  vie, 
renewed  the  lease  for  lives  to  himself 
and  his  heirs,  purchased  the  fee,  made  a 
parol  demise  for  a  year,  but  died  before 
the  end  of  the  current  half-year,  and  a 
remainderman  entered  and  received 
the  rent,  on  a  bill  by  the  executor  of 
the  tenant  for  life  against  the  remain- 
derman : — 

Held,  that  the  rent  must  be  appor- 
tioned under  the  11  Geo.  2,  c.  19,8. 15. 
Mils  V.  Trumper.  671 

See  OuTGOnyos. 
Pabtnebships,  2. 


APPOETIONMENT  OF  CHABITY 
FUND. 

See  Charity. 


ARBITRATION. 

There  is  no  original  jurisdiction  m 
the  Court  of  Chancery  in  the  nature  of 
a  writ  of  prohibition,  to  restrain  an 
arbitrator  from  proceeding  to  make  ^ 
award  :  the  only  ground  on  which  ihe 
court  will  interfere,  prior  to  the  award 
being  made,  is  such,  if  any,  as  may  be 
afforded  by  the  conduct  of  the  parties. 


ATTORNMENT. 


BEST  EENT. 
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The  repudiation  by  a  railway  com- 
pany of  a  contract  for  the  completion 
of  their  line,  followed  by  seizure 
of  the  works  under  an  order  of  a 
Colonial  Court : — 

Eddy  a  waiver  on  their  part  of  the 
right  to  proceed  by  arbitration  under 
the  same  contract,  with  reference  to 
the  question  of  the  legality  of  the 
seizure  and  all  matters  involved  in  and 
dependent  upon  such  question.  Picker- 
ing ▼.  Cape  Town  BaUway  Company.    84 


ARTICLES    OF    ASSOCIATION, 
NOTICE    OF. 

See  Register,  Rectification  of. 


ASSIGNEE. 

See  Covenant  against  Particular 
Trade. 


ASSIGNMENT. 
See  Immoral  Purpose. 

ATTESTATION. 
See  Mortmain  Act. 

ATTORNMENT. 

A,,  in  1861,  granted  an  underlease  to 
B,  for  twenty-one  years  from  Michael- 
mas, 1861,  at  the  yearly  rent  of  £50. 
In  1864  be  granted  an  underlease  of 
the  same  premises  to  C  for  twenty- 
one  years  from  Michaelmas,  1863,  at 
the  same  rent.  B.  never  attorned  to 
C.:— 

Heldy  inasmuch  as  there  was  no 
attornment,  that  the  demise  to  C.  did 
not  pafis  the  reversion  to  him,  but  only 
an  interesse  termini;  and  that  in  order  to 
establish  C.*b  underlease,  a  surrender 
by  B.  to  A.y  and  not  to  C,  was  the 
effectual  and  proper  course.  Edvoards 
V.  Wichwar.  403 


BANKRUPTCY. 

The  option  to  take  a  lease  is  com- 
prised under  the  words  "personal 
estate  and  effects,  present  and  future," 
in  the  Bankrupt  Ixsw  Consolidation  Act^ 
1849,  s.  141.  Such  option  passes  to 
the  assignees  in  bankruptcy,  and  may 
be  sold  by  them  and  assigned  to  the 
purchaser,  unless  the  lease  is  to  contain 
a  proviso  against  alienation.  Buckland 
V.  Papillon.  477 

See  Composition. 

Order  and  Disposition. 
Trustees'  Costs. 


BANKRUPTCY  ACT,  1849,  S.  141. 
See  Bankruptcy. 

BANKRUPTCY  ACT,  1861. 
See  Estate  and  Effects. 

BANKRUPTCY,  ANNULMENT  OF. 
See  Forfeiture. 

BANKRUPTCY,  FORFEITURE  ON. 

See  Forfeiture. 


BANKRUPTCY,    READING    PRO- 
CEEDINGS IN. 

See  Depositions  in  Bankruptcy. 


BEST  RENT. 

Section  2  of  the  Leases  and  Sales  of 
Settled  Estates  Act,  requiring  the  best 
rent  to  be  reserved,  is  modified  by 
section  6  of  the  same  Act  extended  bv 
section  5  of  the  amended  Act,  whicn 
allow  the  Court  to  permit  the  surrender 
of  existing  leases  and  the  grant  of  new 
leases  of  the  property  surrendered. 

The  best  rent  means  the  best  that 
under  all  the  circumstances  can  reason- 
ably be  had,  taking  into  account  the 
value  of  the  lease  surrendered.  In  re 
Bavflins'  Estate.  286 
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BIDDINGS,  OPENING. 
See  Opening  Biddings. 

BILL  OF  EXCHANGE. 

A  bill  of  excbange,  the  drawer  and 
acceptor  of  wbicli  became  bankrupt 
before  it  fell  dne,  was  indorsed  by  the 
Leeds  Banking  Company  to  Messrs.  P.,  of 
Liverpoolt  payable  *'  in  need"  at  a  bank 
in  London,  Wben  it  fell  due,  it  was 
presented  by  Messrs.  P^s  agent  in  Lon- 
don at  the  banks  notified  for  payment 
by  the  acceptor  and  indorser,  and  dis- 
hononred  at  both  banks.  Messrs.  P*«. 
agent  then  sent  notice  of  the  dishonour, 
by  post,  to  Messrs  P.,  at  Liverpool; 
and  they,  by  post,  sent  notice  to  the 
liquidator  of  the  Leeds  Banking  Com- 
pany^ which  was  being  wound  np. 
ITpon  claim  against  the  Leeds  Banking 
Company,  under  the  winding-up,  in 
respect  of  the  bill : — 

Heldy  that  the  indorsement  **  in  need  '* 
constituted  the  bank  notified  "  in  need  " 
agents  of  the  indorsers  for  payment 
cnly,  and  not  agents  for  notice  of  dis- 
honour generally;  and  therefore  that 
notice  to  them  of  dishonour  by  the 
acceptor  was  not  notice  to  the  in- 
dorsers. 

That  presentation  for  payment  to  an 
indorser  is  not  per  se  notice  of  dis- 
honour by  the  acceptor ;  and. 

That  the  rule  allowing  a  day  for 
each  step  in  presentation  and  notice 
applies  only  as  between  the  parties  to 
a  bill,  and  docs  not  give  a  day  for 
communication  between  the  agent  of 
the  holder  of  a  bill  and  such  holder 
who  resides  at  a  distance ;  and,  there- 
fore. 

The  Court  disallowed  the  claim.  In 
re  Leeds  Banking  Company,  Ex  parte 
Prange.  1 

BOARD  OF  HEALTH. 

See  Seqitbstration. 

BREACHES  AFTER  DECREE. 
See  Damages,  1. 


BROTHEL. 
See  Immoral  Purpose. 

BUILDING,  COVENANT 
AGAINST. 

A  covenant  against  building  entered 
into  by  a  purchaser  of  land  with  the 
vendor  (who  was  also  owner  of  adjoin- 
ing lands),  his  heirs  and  assigns,  mns 
with  the  land,  and  may  be  enforced  in 
equity  by  a  subsequent  purchaser  of 
part  of  such  adjoining  lands.  The 
vendor  after  selling  part  of  the  adjoin- 
ing lands  cannot  release  the  covenantor 
from  his  covenant 

The  person  seeking  to  enforce  such 
a  covenant  in  equity  must  shew  that 
he  will  sustain  substantial  injury  from 
the  breach  of  it ;  but  the  injury  need 
not  be  so  great  as  is  required  to  justify 
the  interference  of  the  Court  in  cases  of 
obstruction  of  ancient  lights. 

A  person  who  has  acquiesced  in 
breaches  of  such  a  covenant  is  not 
debarred  of  his  remedy  in  equity,  pro- 
vided the  breaches  have  not  caused 
substantial  injury. 

All  the  persons  entitled  to  the 
benefit  of  such  a  covenant  need  not  be 
parties  to  or  represented  in  a  suit  to 
enforce  it.    Western  v.  MacDermoi,  499 

BUILDING  LEASE. 
See  Lands  Clauses  Act,  1. 

CAIRNS'  ACT. 

See  Damages,  1,  2,  3. 
Damaok,  Mkasu&e  of 
Stoppage  in  Tbansitu. 

CANCELLATION. 
See  PuBCHASEB  FOR  Yaltti. 

CERTIFICATE    OF     SUCCE^ON 
DUTY. 

See  SuccBssiON  Dutt  Act. 

CHAMBERS,  PROCEEDINGS  IN. 
See  Costs,  4. 


CHARITY. 


CODICIL,  REVOCATION  BY.   709 


CHAMPERTY. 

A  conveyance,  whether  voluntary  or 
for  valnable  consideration,  ef  property, 
which  the  grantor  has  previously  con- 
veyed by  a  deed  voidable  in  equity,  is 
not  void  on  the  ground  of  champerty. 

The  right  of  instituting  a  suit  to  set 
aaide  a  convevance  on  equitable 
grounds  passes  by  the  grantor's  sub- 
sequent, conveyance  of  the  same  pro- 
perty, and  the  grantee  under  the 
subsequent  conveyance  may  institute 
such  suit  without  making  the  grantor 
a  co-plaintiff. 

A.  having  executed  a  conveyance  of 
real  estate  to  B.,  which  was  liable  to 
be  set  aside  on  equitable  grounds, 
afterwards  made  a  voluntary  settle- 
ment of  the  same  property  in  trust  for 
himself  for  life,  witii  remainder  to 
his  children  as  he  should  appoint,  and 
in  de&ult  of  appointment  to  all  his 
children  who  should  attain  twenty-one, 
or  (being  daughters)  should  many,  in 
equal  shares : — 

J3eW,  that  the  infant  children  of  A. 
could  maintain  a  bill,  making  A.  and 
the  trustees  of  the  settlement  Defend- 
ants, to  set  aside  the  conveyance  to  B. 
Dickinson  v.  Burred.  Ann  Dickinson  v. 
BurreU.     StourUm  v.  BurreU.  337 

CHANCEL. 
See  Charity.   • 

CHARGE  ON  REALTY. 

See  Revocation  bt  Codicil. 

CHARGING  ORDER. 
A  charging  order,  under  sect.  l4_of 
1  &  2  Vict.  c.  110,  creates  such  an  in- 
cumbrance as  will  determine  a  life 
interest,  limited  to  a  person  until  he 
executes  some  assignment  or  act  where- 
by the  ii^rest  may  be  incumbered. 
Montefiore  v.  Behrens.  171 

CHARITY. 

A  testatrix  bequeathed  £600  to 
trustees  upon  trust  to  empower  the 
minister  and  churchwardens   of  the 


parish  of  H,  to  receive  the  dividends 
and  employ  them  in  keeping  in  good 
repair,  order,  and  condition  forever, 
the  monument  of  her  mother  in  H. 
church,  the  vault  in  H.  aforesaid,  in 
which  she  was  interred,  and  an  orna- 
mental window  which  she  directed  her 
trustees  to  place  in  the  church  of  H.  in 
memory  of  her  mother,  and  to  apply 
any  surplus  of  such  dividends  towards 
keeping  in  repair  and  ornamenting  the 
chancel  of  the  said  church  :^— 

Held,  that  the  gift  for  the  repair  of 
the  vault  (which  was  in  the  church- 
yard) was  not  a  charitable  gift,  and 
fell  into  the  residue ;  but  that  the  gift 
for  the  other  purposes  was  a  good 
charitable  bequest;  and  the  Court, 
being  of  opinion  that  it  would  be  im- 
possible to  ascertain  by  inquiry  what 
Eortion  of  the  fund  should  be  attri- 
uted  to  eadi  purpose,  divided  the 
fund  equally  as  between  the  several 
purposes.    Hoare  v.  Othome.  685 

See  Grammar  School,  1,  2. 
MoRTMAix  Act. 

CHARITY  TRUSTEES. 
See  Lands  Clauses  Act,  2. 

CHILDREN. 
See  Vesting,  Time  of. 

"CHILDREN,**  CONSTRUCTION 
OF. 

See  Lhoitimact. 

CLASS. 
See  Conversion. 

CODICIL. 
See  Revocation  by  Codicil. 


CODICIL,  REVOCATION 

See  Conversion. 
Revocation  of  Codicil. 
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CONDITIONS  OF  SALE. 


COMPANIES  ACT,  1862. 
Sexttions  138, 147,  148. 

1.  The  Court  will  not  at  the  instance 
of  contributoriee  interfere  with  a  vo- 
lantary  winding-up  by  ordering  a 
winding-up  by  or  under  the  super- 
vision of  the  Court,  except  where  the 
resolution  for  winding-up  voluntarily 
has  been  obtained  by  fraud,  or  by  an 
inequitable  overbearing  of  the  rights 
of  a  dissentient  minority  by  improper 
influence.  In  re  London  and  Mercan- 
tile Discount  Company.  277 

Section  165. 

2.  The  165th  section  of  the  Companies 
Act,  1862,  which  confers  power  on  the 
Court  to  compel  payment  by  directors 
and  officers  of  companies  in  respect  of 
misfeasance  or  breach  of  trust  relating 
to  the  afiGEiirs  of  the  company,  does  not 
apply  as  against  the  executors  of  a 
deceased  director. 

Where  acts  of  directors  or  other 
officers  sought  to  be  inquired  into  are 
the  acts  of  a  body  of  persons,  some  of 
whom  are  dead — qacBre,  whether  the 
Court  can  proceed  against  the  survi- 
.yors  imder  the  165th  section,  or 
whether  a  suit  is  not  necessary.  Fel- 
tom*s  Execuiors*  Case.  219 

SECTiOJf  206. 

3.  The  power  of  making  contracts  in 
writiug,  signed  by  their  agents,  con- 
ferred by  the  41st  section  of  the  Joint 
Stock  Companies  Act,  1856.  upon  Com- 
panies registered  under  that  Act,  is 
*'  a  right pr  privilege  acquired  under  " 
that  Act  within  the  meaning  of  the 
206th  section  of  the  Companies  Act, 
1862,  and  is  consequently  not  affected 
by  the  repeal  of  the  former  Act. 
Prince  v.  Prince,  490 

Sections  85,  98,  158. 
See  Winding-up,  1,  2,  4. 


COMPANIES  CLAUSES  ACT. 
See  Promoters,  Contract  by. 


COMPANY. 

See  Companies  Act,  1862. 
Contributory,  1,  2,  3. 
Costs,  1. 

Deposit,  return  or. 
Lands  Clauses  Act,  2,  3. 
Promoters,  Contract  by. 
Eeoister,  rectification  of. 
Sale  of  Railway. 
Transfer  of  Shares. 
Ultra  Vires. 
Winding-up,  1,  2,  4. 


COMPENSATION,  LIEN  FOB. 
See  Sale  of  Railway. 

COMPENSATION  MONEY. 
See  Lands  Clauses  Act,  1. 

COMPOSITION. 

On  a  bill  by  a  bankrupt,  who  had 
compounded  with  his  creditors  for 
eight  shillings  in  the  pound,  and  whose 
bMikruptcy  had  been  annulled,  the 
Court  set  aside,  witb  costs,  a  secret 
bargain,  whereby  the  bankrupt  agreed 
to  pay  one  creditor  in  full,  in  consi- 
deration of  his  becoming  surety  for 
payment  of  the  composition.  Wood  t. 
Barker.  139 

COMPOSITION  DEED. 

See  Estate  and  Effects. 
Trustees'  Cobis. 

CONCEALMENT. 

See  Conditions  of  Sale. 
Fiduciary  Relation. 

CONDITIONS  OF  SALE. 

A  condition  of  sale,  providiug  tbat 
no  requisition  or  objection  should  be 
made  in  respect  of  a  specified  under- 
lease, or  any  other  underlease  prior  to 
a  oei-tain  specified  date : — 


CONTRIBUTORY. 


CONTRIBUTORY. 
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Hdd^  not  to  protect  against  requi- 
sitions in  respect  of  an  underlease, 
prior  to  the  date  mentioned,  not  speci- 
fied in  the  conditions,  and  within  the 
knowledge  of  the  vendor  at  the  time, 
Edwards  v.  Wichuiar.  68 

See  OuTOOiNQS. 

Rescind,  right  to. 

CONDUCT  OF  SALE. 
See  Costs  of  Purchaser. 

CONFIRMATION. 

See  Mortmain  Act. 

CONSIDERATION. 
See  Contributory,  3. 

CONSOLIDATED  ORDER  XIX.  r.  4. 
See  Depositions  in  Bankruptot. 

CONTINGENT  GIFT. 

See  Gift  to  several,  or  such  as  sur- 
vive A. 

CONTINGENT  LEGACY. 

See  Maintenance. 

CONTRACT. 
See  Companies  Act,  1862 ..  3. 

CONTRACT  BY  PROMOTERS. 
See  Promoters,  Contract  by. 

CONTRACT  TO  TAKE  SHARES. 
See  Contributory,  1. 

CONTRARY  INTENTION. 
See  Power,  testamentary. 

CONTRIBUTORY. 
1.  ThejLeed«  £anJb'n^  Company  having 


decided  upon  issuing  their  reserved 
shares,  addressed  a  circular  to  the 
shareholders,  offering  them  one  new 
share  for  every  five  shares  held  hy 
them,  to  be  paid  for  on  a  day  named, 
and  requesting  to  know  whether  in 
the  event  of  any  shares  remaining 
they  would  wish  to  have  any  addi- 
tional shares.  AddineU  was  offered 
four  shares  in  respect  of  the  twenty 
held  by  him,  and  in  answer  to  the  cir- 
cular he  agreed  to  take  his  proportion 
of  allotment  and  asked  for  additional 
shares  if  he  could  have  them.  The 
reply  stated  that  the  directors  had 
allotted  him  four  extra  shares  in  ad- 
dition to  the  four  shares  already  ac- 
cepted by  him.  In  this  reply  there 
was  a  further  clause  not  contained  in 
the  first  circular,  that  if  the  amount 
were  not  paid  by  the  day  named  the 
shares  would  be  forfeited.  Nothing 
further  was  done  and  no  payment 
was  made  in  respect  of  any  of  the 
shares : — 

Held,  that  a  contract  was  constituted 
in  regard  to  the  first  four  shares  by  the 
offer  and  the  acceptance,  but  the  con- 
tract was  not  complete  as  to  the  four 
extra  shares  by  reason  of  the  clause  of 
forfeiture  which  was  a  new  term  added 
to  the  contract  and  not  accepted  by 
payment  within  the  time  specified. 
AddinelTa  Case.  225 

2.  A  shareholder  in  a  company  re- 
ceived a  notice  that  on  non-payment 
by  him  of  arrears  of  calls  on  a  certain 
day,  his  shares  "would  be  forfeited 
without  further  notice."  He  also  knew 
that  the  question  of  winding-up  the 
company  was  under  consideration. 
Two  days  before  the  day  appointed 
for  the  payment  of  the  arrears,  he  went 
to  the  company's  office,  paid  the  ar- 
rears on  a  few  of  his  shares,  and  took 
^  receipt,  saying  that  on  the  rest  he 
should  submit  to  a  forfeiture.  The 
directors,  at  a  board  meeting,  five  days 
afterwards,  examined  the  list  of  de- 
faulters, and  declared  the  shares  of 
some  of  them,  whom  they  considered 
as  not  solvent,  to  be  forfeited;  but 
they  did  not  declare  the  shares  of  thia 
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CONVERSION. 


CORPUS. 


particular  shareholder  to  be  forfeited,  1 
and  they  continued  to  treat  him  as  the  | 
holder  of  the  whole  number  of  shares. 
The  articles  of  association  of  the  com- 
pany provided  that  "  in  the  event  of 
non- payment  at  the  time  and  place 
appointed  by  the  notice,  any  share 
might  thereupon  be  forfeited  without 
any  further  act  to  be  done  by  the  com- 
pany ":— 

Held,  that  the  shares  upon  which 
the  arrears  were  not  paid  up,  were  not 
absolutely  forfeited  by  the  non-pay- 
ment, and  that  the  company's  right  of 
option  remained ;  and,  as  the  company 
had  declared  their  intention  of  retain- 
ing the  shareholder  on  the  list,  that  he 
must,  upon  winding-up,  be  held  to  be 
a  contributory  in  respect  of  the  full 
nimiber  of  shares.     Bigg^s  Case,       309 

3.  Where  a  company  is  foiined  for 
working  a  patented  machine,  it  is  not 
tdtra  vires  to  pufchase  the  patent. 

A  nominal  consideration  being  ex- 
pressed in  a  deed  does  not  prevent  the 
admission  of  evidence  aliunde  of  the 
real  consideration,  provided  such  real 
consideration  be  not  inconsistent  with 
the  deed. 

If  a  case  of  fraud  is  alleged  in  respect 
of  the  formation  of  a  company — SeiMe^ 
it  must  be  set  up  by  bill,  and  not  by 
proceedings  under  a  winding-up  order, 

A  holder  of  paid  up  shares  held  not 
to  be  a  contributory.     LeifchUd^a  Case, 

231 

CONVERSION. 

Gift  of  residue  upon  trust  to  convert 
and  "divide  the  same  into  as  many 
equal  parts  or  shares  as  shall  be  equal 
in  number  to  the  number  of  my  chil- 
dren living  at  my  decease,  or  bom  in 
due  time  afterwards,  or  such  of  them 
as  may  happen  to  have  died  in  my 
lifetime,  leaving  issue ;  and  I  give  one 
of  such  shares  to  each  of  my  sons  who 
shall  attain  twenty-five  or  die  in  my 
lifetime,  leaving  issue,  and,  on  trust, 
to  retain  each  of  my  daughters'  shares, 
to  bo  settled  to  their  separate  use,  the 
shares  of  those  dying  without  issue  to 
go  to  the  survivors."    By  his  codicil 


the  testator  revoked  all  and  every 
provision  in  his  will  in  favour  of 
his  daughter  Ellen  or  her  issue  in  her 
own  ri^t,  or  by  right  of  survivor- 
ship, or  in  any  other  manner  whatso- 
ever : — 

Hiddy  that  the  children  did  not  take 
as  a  class,  and  that  there  was  an  intes- 
tacy as  to  Ellen's  share ;  but  that  Ellen 
was  not  excluded  from  sharing  as  one 
of  the  next  of  kin. 

There  being  four  children,  and  the 
heir  having  by  deed-poll  ratified  the 
testator's  will,  in  order  to  make  it 
effectual  as  to  a  certain  Scotch  es- 
tate:—- 

Held,  that  the  one-fourth  share  of 
the  Scotch  estate  was  undisposed  of, 
and  passed  under  the  will  of  the  heir 
as  ps^  of  his  personal  estate.  Samsay 
V.  Shelmerdine.  129 

See  Power  of  Salb. 

COPY  OF  ACCOUNTS. 
See  Costs,  3. 

COPYHOLDS. 
See  Enfranchisement. 

COPYRIGHT. 

The  compiler  of  a  directory  or  guide- 
book, containing  information  derived 
from  sources  common  to  all,  which 
must  of  necessity  be  identical  in  all 
cases  if  correctly  given,  is  not  entitled 
to  spare  himself  the  labour  and  expense 
of  original  inquiry  by  adopting  and  re- 
publishing the  information  contained 
in  previous  works  on  the  same  subject. 
He  must  obtain  and  work  out  the  in- 
formation independently  for  himself, 
and  the  only  legitimate  use  which  he 
can  make  of  previous  works  is  for  the 
purpose  of  verifying  the  correctness  of 
his  results,    KeUy  v,  Morris,  697 

CORPUS. 

See  Partnership,  2, 

Tenant  for  Life  and  Remainder- 
man, 


COSTS  OF  PUBCHASER. 


COVENANT  TO  SETTLE,  &c.  713 


COSTS. 

1.  Where  a  railway  company  takes 
land  wkich  is  the  suDJect-matter  of  a 
suit,  and  it  becomes  necessary  to  serve 
the  parties  to  the  suit  with  a  Petition 
occasioned  by  the  land  being  so  taken, 
all  the  costs  of  such  parties,  including 
tlie  cost  of  their  appearance,  must  be 
paid  by  the  company.  Eaynes  v.  Bar- 
Urn.  422 

2.  Where  legacies  were  made  pay- 
able out  of  residue  which  was  insuffi- 
cient, the  fund  being  in  Court,  the 
legatees  were  held  entitled  to  their 
costs  out  of  the  residuary  fund.  In  re 
Jarmans  Trusts.  71 

3.  W^hen  a'Receiver,  appointed  in  a 
suit,  passes  his  accounts  in  Chambers, 
and  the  same  solicitor  appears  both 
for  the  receiver  and  one  of  the  parties 
to  the  suit,  only  one  copy  of  the 
account  can  be  allowed  between  them 
on  taxation.     Sharp  v.  Wright.         634 

4.  In  an  administration  suit  by  a 
residuary  legatee,  other  residuary 
legatees,  served  with  notice  of  the 
decree  and  having  liberty  to  attend 
the  proceedings,  will  not  bo  allowed 
their  costs  of  attending  the  taking  of 
the  accounts  in  Chambers,  unless  the 
Plaintiff  and  the  accounting  Defendant 
employ  the  same  solicitor,  and  in  that 
case  will  be  allowed  one  sot  of  costs 
between  them.  In  re  Taylor's  Estate. 
Daubney  v.  Leake.  495 

See  Lasds  Clausks  Act,  1. 
Production,  1. 
Tenant  fob  Life  anp  Eemainder- 

MAN. 

Trustees'  Costs. 
Winding-up,  3, 

COSTS  OP  LEGATEES. 
See  Separate  Use,  2. 


COSTS  OF  PURCHASER. 

A  Defendant,  to  whom  the  conduct 
of  a  sale  under  the  decree  of  the  Conrt 
is  given,  will  not  be  ordered  to  pay  in 
the  first  instance,  where  there  are  no 


funds  in  Court,  the  costs  of  a  pur- 
chaser who  is  discharged  from  his  pur- 
chase pn  the  ground  of  bad  title.  Mtd- 
tins  V.  Hussey.  488 

COVENANT. 

See  Damages. 

Release. 

Settlement. 

Waiver  op  Covenant. 


COVENANT  AGAINST  PARTICU- 
LAR  TRADE. 

The  underlessee  of  a  person  who 
has  covenanted  not  to  carry  on  a  par- 
ticular trade  on  the  demised  property, 
will  be  restrained  from  carrying  it  on, 
although  such  covenant  was  not  con- 
tained in  the  original  lease,  but  only 
in  an  assignment  thereof ;  and  although 
the  underlessee  had  no  actual  notice 
of  it  when  he  took  his  underlease ; 
and,  semhle,  even  though  he  had  no 
constructive  notice.  So  also  as  to  an 
assignee  of  the  underlessee. 

To  a  suit  to  enforce  such  a  cove- 
nant the  original  covenantor  is  not  a 
proper  party,  •  if  he  has  parted  with 
all  his  interest  in  the  property  and  is 
not  any  way  in  fault.  Clements  v. 
Welles.  200 

See  Waiver  of  Covenant, 

COVENANT  TO  SETTLE  FUTURE 
PROPERTY. 

Gift  to  daughters  for  life,  with  re- 
mainder to  the  child  or  children  of 
such  daughters,  as  they  should  ap- 
point ;  in  default  of  appointment, 
equally.  And  on  the  deatn  of  such 
of  the  said  daughters  after  attaining 
the  age  of  twenty-one  years  as  should 
die  without  issue,  her  share  to  be  paid 
to  her  personal  representative : — 

Held,  that  "  issue  "  meant  issue  who 
would  be  entitled  under  the  former 
gift,  i.e.,  children.  "Personal  repro' 
sentative  "  meant  executor  or  adminis- 
trator. 

The  husband  of  one  of  the  daugh- 
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DAMAGES. 


DEDICATION. 


ters,  after  the  death  of  the  testatrix, 
by  postnuptial  deed  covenanted  with 
a  tinistee  tiiat  all  tlie  real  and  personal 
pioperty  which  might  thereafter  at 
any  time  during  the  joint  lives  of 
himself  and  his  wife  devolve  on  her, 
should  be  held  and  disposed  of  by  her 
as  her  separate  property,  notwith- 
standing coverture : — 

Held,  that  the  before-mentioned 
property,  on  the  wife's  death  without 
children,  was  not  subject  to  the  cove- 
nant, and  did  not  pass  by  her  will, 
but  went  to  her  husband  as  general 
administrator.  Graffley  v.  Humpage 
(1  Beav.  46),  distinguished.  In  re 
Wyndham's  Trust,  290 


COVENANT  NOT  TO  BUILD. 
See  Building,  Covenant  against. 

COVENANT  RUNNING  WITH 
THE  LAND. 

See  Covenant  against  Particulab 

Trade. 

Building,  Covenant  against 

CRIMINAL  ACT. 
See  Trustee,  Liabiltty  of 

CURRENT  RENT. 
See  Outgoings. 


DAMAGES. 

1.  The  Court  has  no  power  under 
Sir  Hugh  Cairns^  Act,  upon  motion  in  a 
cause,  after  a  decree  for  specific  per- 
formance of  a  covenant,  to  add  an 
order  for  assessing  damages  for  breach 
of  the  covenant. 

Such  an  order  would  be  a  supple- 
mental decree  upon  facts  which  had 
subsequently  occurred.  Corporation  of 
HyOie  V.  East.  620 


2.  Where  a  Plaintifr  has  succeeded 
in  shewing  that  at  the  filing  of  the  bill 
he  was  entitled  to  an  injunction  to 
restrain  an  infringement  of  his  patent, 
the  Court  will  not  at  the  hearing  re- 
fuse him  an  inquiry  as  to  damages,  un- 
der Sir  H,  CoUms'  Act,  although  the 
patent  has  expired  pending  the  litiga- 
tion. 

Remarks  on  the  form  of  an  inquiry 
as  to  damages  in  cases  of  infnn^^ 
ment  of  a  patent.  Davenport  v.  By- 
lands.  302 

3.  If  an  injunction  can  be  supported 
to  restrain  the  progress  of  dilapida- 
tions not  completed  at  the  date  of 
the  filing  of  the  bill,  then  Sir  Hugh 
Cairns'  Act  (21  &  22  Vict  c.  27)  gives 
jurisdiction  to  assess  damages  in  respect 
of  such  parts  of  the  dilapidations  ajs 
have  been  already  effected  at  that  date* 
Hindley  v.  Emery.  52 

See  Stoppage  in  Transitu- 

DAMAGE,  MEASURE  OF. 

On  an  inquiry  whether  any  and 
what  damage  has  accrued  to  the  Plain- 
tiffs from  the  unlawfol  use  by  the 
Defendant  of  their  trade-mark,  the 
onus  lies  on  the  Plaintiffs  of  proving 
some  special  damage  by  loss  of  custom 
or  otherwise,  and  it  will  not  be  in- 
tended in  the  absence  of  evidence  that 
the  amount  of  goods  sold  by  the  De- 
fendant under  the  fraudulent  trade- 
mark would  have  been  sold  by  the 
PlaintiflGs  but  for  the  Defendant's  un- 
lawful use  of  the  Plaintiff's  mark. 
Leather  Cloth  Company  v.  Hirschjidd.  299 

DECREE. 
See  Lost  Policy. 

DECREE,  PLEA  OF. 
See  Inrolhent. 

DEDICATION. 
See  Way,  Dedication  of 
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DELIVERY. 

See  Stoppage  in  Transitu. 

DEMURRER  TO  PART  OF  BILL. 
See  Pleading. 

DEPOSIT  OF  POLICY. 
See  Obder  and  Disposition. 

DEPOSIT,  RETURN  OF. 

The  promoters  of  a  company  issued 
a  prospectns  stating  that  deposits 
would  be  returned  if  no  allotment  of 
shares  was  made.  Several  deposits 
were  made,  but  no  allotment  ever  took 
place: — 

Held,  that  this  statement  did  not  bind 
moneys,  consisting  mainly  of  these  de- 
posits, standing  in  a  bank  to  the  credit 
of  the  company,  with  a  trust  or  lien  in 
favour  of  the  depositors,  as  against 
creditors  of  the  company ;  and  demur- 
rer aUowed  to  a  bill  by  depositors, 
seeking  to  restrain  creditors  from  at- 
taching the  moneys  under  a  garnishee 
order. 

A  bill  may  be  filed  by  depositors 
upon  application  for  shares  in  an  abor- 
tive company,  in  which  no  allotment 
of  shares  has  been  made,  on  behalf  of 
themselves  and  all  the  other  depositors. 
Mosdy  V.  Cressey'e  Company.  405 

DEPOSITIONS  IN  BANKRUPTCY. 

An  order  of  course  may  be  made, 
under  Cons.  Ord.  xix.  Rule  4,  to  read 
at  the  bearing  of  a  cause  proceedings 
in  bankruptcy,  including  depositions. 
Lake  V.  Feisley.  173 

DESCRIPTION. 
See  Will  speaking  from  Death. 

DETERMINABLE  LIFE  ESTATE. 
See  Husband  and  Wife. 


DEVISE  OF  PURCHASED  ESTATE, 
See  Mabshallino. 

DIRECTORS. 
See  Transfer  of  Shares. 

DIRECTQRS'  MISFEASANCE. 
See  Companies  Act,  1862  ..2. 

DIRECTORY. 
See  Copyright. 

DISCHARGE. 
See  Executor  de  son  tort. 

DISCOVERY. 
See  Documents. 

DISCRETION. 
See  Transfer  of  Shares. 

DISENTAILING  DEED. 
See  Payment  out  of  Court. 

DISMISSAL   FOR  WANT   OF 
PROSECUTION. 

The  circumstance  that  a  Defendant 
has  filed  interrogatories  for  the  exami- 
nation of  the  Plaintiff  does  not  suspend 
or  interfere  with  his  right  to  have  the 
bill  dismissed  for  want  of  prosecution, 
although  the  Plaintiff's  ei^arged  time 
for  filing  an  answer  to  the  interroga- 
tories has  not  expired  at  the  time  of 
making  the  motion.    Jackson  v.  Ivimey. 

693 

DISTRIBUTION,  PERIOD  OF, 

Testator  directed  his  trustees  to  ap- 
ply the  rents  of  a  certain  real  estate 
towards  the  maintenance  and  educa- 
tion of  his  daughters  (naming  seven), 
until  his  youngest  daughter  should 
attain  twenty-one.  He  then  directed 
the  property  to  be  sold  and  the  pro- 
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oeeds  to  be  divided  equally  amongst 
his  daughters,  share  and  share  alike ; 
*'  but  if  any  of  his  said  daughters 
should  die  before  his  youngest  daugh- 
ter arrived  at  twenty-one  years,  her  or 
their  share  or  shares  to  be  divided 
amongst  his  surviving  daughters,  share 
and  share  alike ;  but  if  any  of  his  said 
daughters  should  marry  and  die  before 
the  said  youngest  daughter  attained 
twenty-one  and  leave  a  child  or  chil- 
dren, it  or  they  should  receive  their 
mother's  share  equally  among  them  ": — 

Hdd,  that  there  were  no  vested  inte- 
rests until  the  youngest  daughter  at- 
tained twenty-one : 

Held  further,  that  by  the  words 
••  mother's  share  "  was  meant  the  share 
which  the  mother  would  have  taken 
had  she  survived  the  period  of  distri- 
bution.    In  re  HurUer't  TrusU.  295 


DIVOBCE  IN  SCOTLAND. 

See  LEarriMAGT. 


DOCUMENTS. 

A  Defendant  may  decline  to  answer 
th  usual  interrogatory  as  to  docu- 
ments. It  is  sufficient  if  he  expresses 
his  willingness  to  make  the  affidavit 
prescribed  by  the  new  practice,  and  it 
makes  no  difference  whether  the  ex- 
ception as  to  documents  is  a  single  ex- 
ception or  is  included  among  others. 
But  if  a  Defendant  professes  to  answer 
the  interrogatory  he  must  do  so  fully. 

The  introduction  of  interrogatories 
as  to  documents  should  now  be  avoided. 
Piffard  v.  Beeby.  623 

See  Production,  1,  2. 


DOMICIL. 

See  LEarriMAcy. 
Portions,  Double. 


DONATION  WITH  CONDITIONS. 

See  Grammar  School,  1. 


DOUBLE  POETIONS. 
See  Portions,  Double. 

EDUCATION. 
See  Infant. 

ELECTION  BY  WIFE. 

A.y  upon  his  marriage,  settled  real 
estate  of  small  value,  in  remainder 
after  the  decease  of  the  survivor  of 
himself  and  his  wife,  to  the  use  of  all 
the  children  of  the  marriage  as  tenants 
in  common  in  tail,  with  cross  remain- 
ders. He  also  settled  personal  estate, 
after  the  death  of  the  survivor  of  him- 
self and  his  wife,  for  the  benefit  of  all 
the  children  of  ihe  marriage  in  equal 
shares. 

By  his  will  A,  gave  an  annuity  o 
£1000  a  year  to  C,  one  of  his  daugh- 
ters (married  at  the  date  of  the  will), 
for  life,  for  separate  use,  with  a  clause 
of  forfeiture  upon  assignment  or  incum- 
brance of  the  annuity,  and  declared 
that  the  provision  made  by  that  his 
will  for  his  daughter  C,  should  be  ac- 
cepted by  her  in  full  for  any  shaie  or 
interest  she  might  have  in  the  property 
comprised  in  the  settlement. 

In  A.*8  lifetime  C's  husband  became 
insolvent.  At  A,^8  death  there  were 
several  children  of  C.^s  marriage. 

G.  elected  (her  husband  (Concurring) 
to  take  the  annuity  under  the  will,  and 
to  renounce  all  benefit  under  the  set- 
tlement : — 

Held,  that  the  effect  of  (7.'#  election 
upon  the  share  of  personalty  com- 
prised in  the  settlement  (which  was 
outstanding  in  trustees,  and  subject  to 
her  equity),  was  to  defeat  the  interest 
of  the  assignee  of  her  husband  in  that 
fund: 

Held,  further,  that  C.U  election  could 
not  defeat  the  interest  of  the  assignee 
in  the  real  estate  comprised  in  the  set- 
tlement,  and  that  upon  her  joining 
with  her  husbaiM  in  barring  the  estate 
tail,  she  was  bound  to  give  compensa- 
tion, out  of  the  annuity,  to  the  extent 
of  the  realty  taken  by  the  assignee. 
Origgs  v.  Gibson,  Maynard  v.  GS^sotu  6So 


EVIDENCE. 
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ENFRANCfflSEMENT. 

It  is  no  sufficient  objection  to  the 
title  of  the  vendor  of  an  enfranchised 
copyhold  that  a  mortgagee  to  whom  a 
surrender  had  been  made  had  not  been 
admitted  before  the  enfranchisement, 
the  deed  of  enfranchisement  having 
conveyed  to  the  vendor  all  the  rights 
of  the  lord. 

SerMe^  the  non-admittance  of  a  sur- 
renderee leaves  in  the  surrenderor  an 
interest  which  exists  only  for  the 
benefit  of  the  lord,  and  does  not  leave 
any  beneficial  interest  in  the  surren- 
deror or  his  heir.      Minion  v.  Kirtooad, 

449 

ENFRANCHISEMENT  FINES. 

See  Tenant  for  Life  and  Remainder- 
man. 

EQUITABLE  MORTGAGEES. 
See  Lands  Clauses  Act,  3. 

EQUITY  TO  SETTLEMENT. 
See  Election  by  Wife, 

ESTATE  AND  EFFECTS. 

A  legatee,  entitled  under  a  will  to 
such  share  as  testator's  widow  should 
appoint,  and  in  default  to  one-fifth  of 
a  moiety,  by  a^deed  under  the  Bank- 
ruptcy Act,  1861,  assigned  all  his  **  estate 
and  efifecta"  to  trustees  for  creditors. 
The  widow  having  subsequently  ap- 
pointed to  the  legatee  the  same  share 
he  would  have  taken  in  defsiult  of  ap- 
pointment:— 

Meld^  that  the  appointed  share  did 
not  pass  under  the  deed.  In  re  Ft- 
zarcTs  Trusts.  667 

See  Bankruptcy, 

ESTOPPEL. 

See  CONTBIBUJOBT,   3. 

EVIDENCE. 

See  Shabjbs,  Bequest  of,  2. 


EVIDENCE  OF  TITLE. 
See  Vsndob  and  Purchaser,  1,  2. 

EXCEPTIONS. 

See  Documents. 

EXCESS  IN  APPOINTMENT. 
See  Power. 


EXECUTION  AGAINST  COM- 
PANY. 

See  WiNDiNO-UP,  2. 


EXECUTION  OF  POWER. 
See  Power,  testamentary. 

EXECUTOR. 

See  Covenant    to   settle    FxrruBE 
Property. 

EXECUTORS  OF  DIRECTOR. 
See  Companies  Act,  1862  ..2. 

EXECUTOR  DE  SON  TORT. 

At  law  an  executor  de  son  tort  cannot 
discharge  himself  unless  he  hands  over 
the  property  to  the  rightful  represen- 
tative, before  action  brought. 

If  an  executor  de  son  tort  hands  over 
part  of  the  property  of  which  he  has 
wrongfully  possessed  himself  to  a 
second  person,  that  person  may  possibly 
be  sued  in  equity  ;  but  he  is  not  liable 
as  executor  de  son  tort. 

The  nile  in  equity  follows  the  rule 
at  law ;  so  that  if  an  executor  de  son 
tort  can  prove  a  settled  account  with 
the  rightful  representative  before  suit, 
it  is  a  sufficient  answer  to  a  bill  in 
equity  against  him  for  an  account 

Dictum  of  Lord  Cotteriham  in  Car- 
michad  v.  Carmichad  (2  Ph.  101),  dis- 
sented from.     lliU  V.  Curtis^  90 
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FORFEITUEE. 


GENERAL  SHIP. 


FENCING. 
See  Tenant  for  Life   and   Remain- 
derman. 

FIDUCIARY  RELATION. 

A.y  a  nephew  of  a  former  trustee  of 
B's  property,  being  commissioned  by 
his  uncle  to  advise  B.y  a  young  man 
aged  twenty  -  three,  of  intemperate 
and  extravagant  habits,  in  the  settle* 
ment  of  his  college  debts,  which 
amounted  to  £1000,  and  to  advance 
him  £500  for  the  purpose,  offered  to 
give  him  £7000  for  his  undivided 
moiety  of  an  estate  under  which  there 
were  coal  mines,  the  working  of  which 
had  been  discontinued  for  fifteen  years. 
Fending  the  negotiations,  A.  obtained 
from  C,  a  mining  engineer,  an  estimate 
putting  the  value  of  the  minerals  under 
the  entire  estate  at  £20,000.  A  sepa- 
rate solicitor  was  employed  for  B,  A. 
did  not  communicate  the  valuation  to 
B,y  nor  did  he  suggest  to  him  that  he 
should  consult  a  mineral  surveyor 
before  concluding  the  matter.  B, 
accepted  A*b  offer  of  £7000,  and  died 
shortly  after  executing  the  conveyance. 
On  bill  by  B*8  administrator  to  set 
aside  the  purchase : — 

Held,  that  such  a  fiduciaiy  relation 
existed  that  the  suppression  from  B, 
of  C 'evaluation  rendered  it  impossible 
for  the  Court  to  sustain  A^e  purchase. 
Tate  V.  WiUiamson.  528 

FINES  ON  ENFRANCHISEMENT. 

See  Tenant   for   Life   and  Remain- 
derman. 

FORFEITURE. 

Testator  devised  freeholds  to  (7.  for 
life,  with  a  clause  of  forfeiture  on 
bankruptcy.  In  the  testator's  lifetime, 
C.  was  adjudicated  a  bankrupt,  and  had 
not  obtained  his  order  of  discharge  at 
the  testator's  death ;  but  no  creditors' 
assignee  was  ever  appointed;  and 
within  four  months  after  the  testator's 
death,  the  bankrupt  applied  for  and 
obtained  an  annulment  of  the  bank- 


ruptcy. The  official  assignee  had  not, 
during  the  interval,  appUed  for  or 
obtained  possession  of  the  rents,  C. 
himself  having  been  in  occupation  of 
the  estate : — 

Held^  following  the  authorities,  that 
the  clause  must  extend  to  a  bankmptcj 
occurring  in  the  testator's  lifetime? 
but  that  as  the  bankrupt,  by  his  dili- 
gence, had  obtained  an  annulment  of 
the  bankruptcy  before  any  claim  made, 
or  property  handed  or  paid  over,  the 
forfeiture  contemplated  by  the  teatator 
had  not  occurred.    White  v.  OMf.  372 

FORFEITURE  OF  SHARES. 

See  COXTRIBUTORT,  1,2. 

FOREIGN  COURT. 
See  Jurisdiction,  1. 

FOREIGN  LAW. 

See  Portions,  doublk. 

FRAUD. 

See  CONTRIBUTORT,  3, 

Inrolment. 
Trustee,  Liabilitt  or. 

FREE  SCHOOL. 
See  Grammar  School,  1,  2. 

FUTURE  PROPERTY,  COVE- 
NANT  TO  SETTLE 

See  Covenant  to  settle  futobe  Pbo- 

PERTY. 

Settlemknt. 

GENERAL  ORDER,  1st  FEB.,  1861, 
Rule  1. 

See  Invbsthsxt. 

GENERAL   SHIP. 
See  Stoppage  in  Transitu. 


GIFT  TO  SEVERAL.  &c. 
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GENERAL  WORDS. 

A  marriage  settlement  recited  that 
by  virtne  of  certain  specified  instru- 
ments, certain  specified  hereditaments, 
**  and  all  other  the  freehold  heredita- 
ments in  the  county  of  York  therein- 
after expressed  to  be  appointed  and 
released/'  were  limited  as  the  settlor 
should  appoint,  and  subject  thereto,  to 
him  in  fee.  The  settlement  then  re- 
cited that,  upon  the  treaty  for  the  mar- 
riage it  was  agreed  that  the  several 
hereditaments  and  estates  in  the  county 
of  York  "thereinafter  mentioned  and 
intended  to  be  thereby  conveyed" 
should  be  assured  to  the  uses  therein- 
after mentioned.  The  deed  then  con- 
tained an  appointment  and  conveyance 
by  the  settlor  of  the  specified  heredi- 
taments mentioned  in  the  recital,  and 
of  **all  other  the  freehold  heredita- 
ments, if  any,  in  the  county  of  York, 
of  or  to  which  the  grantor  was  seised 
or  entitled  for  an  estate  of  inheri- 
tance." 

The  settlor,  at  the  date  of  the  con- 
veyance, was  seised  of  a  fee  simple 
estate  in  Yorkshire,  called  the  L,  estate, 
which  was  not  comprised  in  the  above 
specified  instruments,  and  was  not 
recited  nor  mentioned  in  the  convey- 
ance;— 

Held,  that  the  general  words  must 
be  restricted  by  the  recital,  and  that 
the  L.  estate  did  not  pass.  Jenner  v. 
Jenner,  361 

See  Conditions  of  Salb. 


GIFT  OVER. 
See  Implication,  Estate  by. 

GIFT  TO  SEVERAL  OR  SUCH 
AS  SURVIVE  A. 

Gift  by  will  of  a  sum  of  stock  to  A, 
f<^r  life,  remainder  .to  any  wife  he 
might  thereafter  marry,  for  life  or 
widowhood,  remainder  to  the  children 
of  A.  absolutely ;  and  in  case  A.  should 
die  unmarried  and  without  iasve,  then, 
from  and  after  his  decease,  to  B.,  (7., 

Vol.  L  3 


and  D.,  share  and  share  alike,  or  to 
such  of  them  as  should  be  living  at 
A.'s  death,  his,  her,  or  their  executors, 
administrators,  and  assigns  absolutely. 

A,  survived  B.,  C,  and  D.,  and  died 
a  widower,  without  ever  having  had  a 
child  :— 

Held,  that  upon  the  death  of  A,  the 
representatives  of  B,,  C,  and  D.  took 
the  legacy  in  equal  shares. 

The  Court  declined  to  read  the  word 
"  and  "  as  "  or ;"  but  treating  the  word 
*•  unmarried "  as  a  word  of  flexible 
meaning,  decided  that  it  here  meant 
•*  without  leaving  a  widow,"  in  order 
to  give  expression  to  the  whole  clause. 

The  doctrine  of  Sturgess  v.  Pearson 
(4  Madd.*411),  was  held  to  apply  to 
the  interests  of  B,,  C,  and  D.,  although 
contingent,  following  Wagstaff  v.  Crofhy 
(2  CoU.  746).  Waiis  v.  Plaskeit  (4  Beav. 
208^  disapproved. 

The  word  issue  was  held  to  mean 
issue  before  described.  .  In  re  Sanders' 
TrusU.  676 

GRAMMAR  SCHOOL. 

1.  A  school  having  been  founded  by 
letters  patent  in  the  town  of  B,,  and 
afterwards  incorporated  by  statute,  for 
'•  the  teaching  of  children  in  grammar 
freely,  without  any  exaction  or  request 
of  money,  not  exceeding  the  number  of 
144":— 

Held,  that  instruction  in  Latin  and 
Greek  was  made  imperative  by  the 
terms  of  the  foundation. 

The  average  number  of  scholars  pre- 
senting themselves  from  the  town  of 
B.  and  its  neighbourhood  having  never 
exceeded  50,  5ie  Court  refused  to  adopt 
a  proposal  for  increasing  the  number 
of  scholars  by  throwing  the  school  open 
to  the  whole  world,  and  establishing 
dames*  houses  in  the  town,  and  panc- 
tioned  a  scheme  for  enlarging  the  school 
by  allowing  the  head  master  to  take 
boarders. 

An  offer  of  a  grant  of  money  to  an 
endowed  school,  accompanied  by  con- 
ditions that  exhibitions  to  the  univer- 
sity of  like  amount  to  the  interest  of 
B  2 
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IMMORAL  PURPOSE. 


the  grant  should  be  maintained  out  of 
the  school  revenues,  and  the  capital  of 
the  grant  applied  in  restoration  and 
enlargement  of  the  masters'  houses, 
was  accepted  by  the  Court. 

A  scheme  having  been  settled  in 
1857,  providing  that  £5  a  year  should 
be  paid  to  the  masters  for  each  founda- 
tion boy  out  of  the  school  revenues,  so 
fer  as  they  would  extend,  and  when 
they  failed,  then  by  the  parents  of  such 
foundation  boy;  and  that  £9  a  year 
should  be  paid  by  the  parents  of  each 
boy  not  on  the  foundation ; 

'ITie  Court  varied  the  scheme  by 
directing  that  a  fee  of  £3  3«.  a  year 
should  be  paid  for  each  foundation 
boy,  to  the  number  of  60,  out  of  the 
school  revenues,  and  that  144  founda- 
tion scholars  should  be  elected,  with 
preference  to  town  boys,  for  whom 
capitation  fees  were  to  be  paid  out  of 
the  revenues  of  the  school,  so  fieir  as 
the  income  would  extend,  but  that  no 
town  boy  should  pay  more  than  £3  3<. 
as  a  capitation  fee.  BerJckampstead  School 
Case.  102 

2.  Upon  evidence  of  the  decrease  in 
value,  during  the  last  thirty  years,  of 
the  property  of  the  Free  Grammar 
School,  founded  at  Manchester  in  the 
reign  of  Henry  VIII.,  and  of  the  im- 
possibility, for  want  of  funds,  of  fully 
carrying  out  the  extended  system  of 
gratuitous  education,  including  in- 
struction in  modern  languages  and  the 
jjhysical  sciences,  which  was  sanc- 
tioned by  a  scheme  settled  in  1849, 
the  Court,  having  regard  to  the  mani- 
fest intention  of  the  founder  not  to 
make  it  a  school  for  the  poor  only,  but 
to  establish  a  liberal  system  of  educa- 
tion, so  as  to  fit  boys  for  the  university, 
allowed  the  admission  of  boys,  beyond 
the  existing  number  of  free  scholars, 
on  payment  of  capitation  fees,  which 
should  be  applied  in  increasing  the 
educational  funds,  and  not  paid  to  the 
masters  directly. 

To  obviate  any  invidious  separation 
of  the  boys  into  two  classes  of  rich, 
or  paying,  and  poor,  or  non-paying, 
the  Court  at  the  same  time  directed 


that,  for  the  future,  admission  to  a 
gratuitous  education  upon  the  founda- 
tion should  depend  upon  proficieDcy  m 
examination,  vrithout  reference  to  the 
means  of  the  parents.  Manebeder  School 
Case.  55 

GRATUITOUS  EDUCATION. 
See  Grammar  School,  1>  2. 

GRAVEL,  SALE  OF. 
See  Tenant  for  Life  and  Rsiiaindeil- 

MAN. 

HOLDING  OVER. 

Where  a  testator  had  improperlj 
received  the  rents  and  profits  of  an 
estate  for  several  years  after  the  death 
of  his  wife,  who  was  tenant  for  life, 
and  before  the  remainderman  asserted 
his  right  to  possession : — 

Held,  on  demurrer,  that  the  remain- 
derman was  entitled  to  maintain  a  bill 
againdt  the  legal  personal  repre^nta- 
tive  for  an  account  of  the  rents  and 
profits  improperly  received  by  the 
testator,  and,  if  the  Defendant  did  not 
admit  assets,  for  an  account  of  the 
testator  8  estate.     Caion  v.  Cclee,      581 

HUSBAND  AND  WIFE. 

A  settlement  may  be  made  of  a 
legacy  to  which  a  married  woman 
becomes  entitled  during  coverture,  so 
as  to  give  her  husband  a  life  interest 
determinable  on  bankruptcy  or  aliena- 
tion.    Montefiore'v.  Behrens,  171 

See  Covenant  to  settle  future  Pro- 
perty. 
Election  by  Wife. 
Judicial  Separation. 
Settlement. 


IMMORAL  PURPOSE. 

A  lessee  of  a  house  which,  io  his 
knowledge,  had  for  many  years  been 
used  as  a  brothel,  assigned  the  le 
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INJUNCTION. 


721 


absolutely,  knowing  that  the  assignee 
intended  to  nse  the  honse  for  the  same 
purpose.  The  original  lease  contained 
covenants  to  deliver  np  at  the  end  of 
the  term,  in  good  repair,  and  not  to 
nse  the  house  as  a  brothel ;  and  the 
assignment  contained  a  covenant  to 
indemnify  the  lessee  from  the  cove- 
nants in  the  lease.  The  lessee  having 
been  compelled  to  pay  for  dilapida- 
dations  at  the  end  of  the  lease,  sought 
to  recover  the  amount  from  the  estate 
of  the  assignee  which  was  being  ad- 
ministered : — 

Hdd^  that  the  assignment,  and  eveiy 
thing  arising  out  of  it,  was  so  tainted 
with  the  immoral  purpose,  that  the 
Plaintiff  could  not  recover.  Smith  v. 
WhUe.  626 

IMPLICATION,  ESTATE  BY. 

Gift  of  personalty,  by  will  after  the 
death  of  J.  (to  whom  an  annuity  was 
given  out  of  the  fund),  to  E.  during  her 
natural  life,  but  in  case  of  tlie  death  of 
E,  during  the  lifetime  of  J.,  then  to  M. 
for  life ;  and  after  the  decease  of  both 
E  and  Jtf.,  then  over : — 

HM^  that  there  was  sufficient  indi- 
cation of  the  testator's  intention  to  give 
a  life  estate  to  M.  after  the  death  of  ^., 
ulthough  E.  did  not  die  in  the  lifetime 
of  J.    In  Re  Betty  Smith's  Trusts.      79 

IMPLICATION,  GIFT  BY. 

The  testator  having  five  sons,  gave 
an  annuity  to  one  {Benry,  a  lunatic), 
and  at  his  (testator's)  death  a  legacy 
'*  to  each  of  my  sons,"  naming  only  the 
other  four,  and  directed  his  executors 
to  invest  his  residuary  personal  estate 
in  stock ;  **  the  interest  therefrom  to  be 
divided  half-yearly  between  my  four 
sons  above-named,  and  at  the  decease 
of  either  without  lawful  issue  such 
share  to  revert  to  the  remainder  then 
living,  their  child  or  children :" — 

Hdd^  first,  that  the  four  sons  only 
(excluding  Henry)  were  entitled ;  and, 
secondly,  that  they  took  only  for  life, 
nirith  an  estate,  by  implication,  to  their 

3  B 


issue  living  at  their  death,  as  joint 
tenants. 

Ex  parte  Rogers  (Begistrars*  Book  A, 
1815,  page  849)  considered.  Dotding  v. 
Dotding.  442 

INCOME. 

See  Partnership. 

Tenant  for  Life  and  Reh ainder- 

HAN. 

INCREASING  INJURY. 
See  Nuisance  2. 

r      INDEMNITY. 

.  See  Lost  Policy. 

INDORSEMENT  ''IN  NEED." 

See  Bill  of  Exchange. 

INFANT. 

The  father, a  beneficed  clergyman  of 
the  Church  of  England,  having  ap- 
pointed a  minister  of  Ihe  same  church, 
conjointly  with  his  widow,  guardians 
of  his  children,  the  widow,  after  her 
husband's  death,  attached  herself  to 
the  Plymouth  Brethren,  and  with  the 
infants  frequented  their  meeting-house. 
The  Court,  on  the  application  of  the 
other  guardian,  ordered  the  children  to 
be  educated  in  the  principles  of  the 
Church  of  England,  and  restrained  their 
attendance  at  the  meeting-house  of  the 
dissenting  body. 

In  directing  the  religious  education 
of  its  wards  the  Court  will  have  regard 
to  the  religious  views  of  the  father 
where  they  are  not  immoral  or  dan- 
gerous.    In  re  Newhery,  431 

INJUNCTION. 

See  Agent. 
Arbitration. 
Copyright. 
Damages,  3. 
Nuisance,  1,  2. 
Patent,  3. 
Sequestration. 
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JURISDICTION. 


INJURY,  SUBSTANTIAL. 
See  Building,  Covenaxt  against. 

INLAND  REVENUE  OFFICE 
CERTIFICATE. 

See  ScrocBssioN  Duty  Act. 

INROLMENT. 

The  rule  of  practicse  that  a  decree 
most  be  enrolled  before  it  can  be 
pleaded  in  bar  of  a  second  suit  for  the 
same  matter  was  laid  down  only  with 
reference  to  the  case  of  bill  and  cross 
bill  and  is  not  applicable  to  a  case 
where  the  bill  is  iiled  to  impeach  a 
decree  on  the  (i^round  of  fraud. 

Kinsey  v.  Kinsey  (2  Ves.  Sen.  577) 
considered.    Pearse  v.  Dobiruon,      241 

INSOLVENCY. 

See  Election  by  Wife. 
Jurisdiction,  1. 

INSURANCE. 
See  Lost  Policy. 

INSURANCE  OFFICE. 
See  Order  and  Disposition. 

INTEREST. 
See  Partnership,  2. 

INTEREST  ON  LEGACY. 
See  Maintenance. 

INTEREST,  SUIT  FOR. 
See  Statute  of  Limffatioxs,  2. 

INTERROGATORY. 
See  Documents. 

INTERROGATORIES. 

See  Dismissal  for  want  op 
Prosecution. 


ISSUE. 

See  Covenant  to  settle  futubkPbo- 
perty. 
Gift  to  several  or  such  as  sub- 
vrvE-4. 

ISSUE,  DEFAULT  OF. 
See  Implication,  Gift  by. 

ISSUE,  ESTATE  IMPLIED  IN. 
See  Implication,  Gift  by. 

INVALID  TRUST. 
See  Trustees'  Costs. 

INVESTMENT. 

The  Court  may,  under  23  &  24  Vict. 
0.  38,  8.  10,  and  the  General  Order  of 
the  Ist  of  February,  1861,  rule  1, 
order  the  investment  in  Consols  of 
money  paid  into  Court  under  a  private 
Act,  although  such  private  Act  directs 
the  investment  to  be  in  Exchequer 
Bills.  In  re  Birmingham  Blue  Cool 
School.  632 

JOINT   STOCK  COMPANIES  ACT, 
1866,  8.  41. 

&e  Companies  Act,  1862  ..3. 

JUDICIAL  SEPARAITON. 

Where  a  married  woman  entitled  to 
a  reversionary  interest  in  personalty 
has  joined  with  her  husband  in  mort- 
gaging such  interest,  and  has  after- 
wards obtained  a  decree  of  judicial 
separation,  and  is  living  apart  irom 
her  husband,— on  the  property  coming 
into  possession,  she  is  entitled  to  it 
absolutely  under  20  &  21  Vict,  c  85, 
s.  25,  and  21  &  22  Vict  c  108,  s.  8. 
In  re  Insok.  -^'^ 

JURISDICTION. 

1 .  The  Plaintiff  a  native  of  one  of  the 
colonies,  alleged  that  he  had  taken  the 
benefit  of  a  Colonial  Insolvent  Act,  in 
consequence  of  having  had  a  judgment 
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recoTered  against  Him  in  the  Colonial 
Court,  from  which  judgment  he  had 
appealed,  but  unfiuccessfully ;  that  the 
afisignee,  now  in  England,  had  assets 
in  his  hands,  out  of  which,  if  the 
judgment  were  reversed,  a  large  sur- 
plus would  be  coming  to  him  ;  that 
the  judgment  was  the  result  of  an 
erroneous  decision,  and  an  appeal 
would  probably  be  successful,  but  that 
the  assignee,  coUuding  with  the  judg- 
ment creditor,  refused  to  prosecute 
such  appeal;  and  prayed  that  the 
assignee  might  be  decreed  to  prosecute 
the  appeal,  or  that  the  Court  would 
enable  the  Plaintiff  to  prosecute  the 
appeal  in  the  name  of  the  assignee : — 
Eddy  that  there  was  no  su£5cient 
averment  that  the  Plaintiff  had  failed 
to  obtain  justice  in  the  ordinary 
tribunals  of  his  own  country  to 
empower  the  court  to  interfere ;  and 
demuner allowed.  Smith y.MoffatL  397 

2.  On  bill  filed,  praying  a  declaration 
that  a  legal  estate  did  not  pass  by  a 
settlement,  or  if  it  did,  that  the 
settlement  might  be  rectified ;  and  the 
Court  l>eing  of  opinion  that  the  estate 
did  not  pass : — 

Semble,  that  the  Court  had  no  juris- 
diction to  declare  the  legal  right,  and, 

HeUd^t  that  the  proper  decree  was, 
'*  The  Court  being  of  opinion  that  the 
estate  did  not  pass,  dismiss  the  bill 
without  costs."    Jennet  y.  cfenner.  861 

See  Abbitration. 

Damages,  1,  2,  3. 
holdiko  over. 


LACHES. 
See  Pates  T,  3. 

LANDS  CLAUSES  ACT. 

Section  74. 

1 .  A  railway  company  took  land  sub- 
ject to  a  building  lease,  which  had  been 
granted  in  consideration  of  an  outlay 
in  building,  at  less  than  rack-rent,  and 
of  which  eleven  years  weie  unexpired, 


and  paid  the  compensation  money  for 
the  reversion,  subject  to  such  lease,  into 
Court,  under  the  Lomda  Ckuuea  Con- 
aolidatton  Act : — 

Hddj  upon  Petition  by  tenant  for 
life  of  the  land  for  payment  of  the  divi- 
dends of  the  fund  in  Court  to  her, 
that  60  much  of  the  dividends  should 
be  paid  to  the  tenant  for  life  as  would 
compensate  her  for  loss  of  rent  sus- 
tained by  the  company  having  taken 
the  Itoid,  and  that  ihe  remainder  of  the 
dividends  should  be  *accumulated  till 
the  end  of  the  lease,  so  that  there 
might  then  be  in  Court  a  sum  represent- 
ing the  value  of  the  whole  fee.  In  re 
Wootion^s  Estate.  589 

Section  80. 

2.  Where  land  belonging  to  trustees 
of  a  charity  had  been  taken  by  a  railway 
company  under  an  Act,  with  which  the 
Lands  Clauses  Consolidation  Aet^  1845, 
was  incoi-porated,  and  the  purchase- 
money  paid  into  Court,  and  tne  Court, 
by  a  former  order,  had  directed  the 
trustees  to  apply  the  money  so  paid,  or 
to  be  paid,  for  the  purpose  of  improving 
the  supply  of  water  to  the  town  where 
the  charity  property  was  situated : — 

Held,  that  the  costs  of  an  application 
by  the  trustees  for  payment  to  them  of 
the  fund  in  Court  to  he  applied  for  that 
purpose,  must  be  borne  by  the  com- 
pany under  s.  80  of  the  sud  Act.  In 
re  Laihrojpp*s  Charity.  467 

Sections  85,  87,  108,  110. 

3.  A  railway  company,  with  full 
notice  of  an  equitable  mortgage,  instead 
of  proceeding  under  the  mortgage 
clauses  of  the  Lands  Clauses  Act,  served 
the  notices  only  on  themortgagors,  made 
a  deposit,  executed  bonds  to  the  mort- 
gagors and  mortgagees,  under  the  85th 
section,  and  subsequently  stunmoned  a 
juiy,  who  assessed  the  compensation. 
The  mortgagees  were  not  parties  to 
the  inquiry,  though  they  were  aware 
that  it  was  pending : — 

Held,  that  the  mortgagees  were  not 
bound  by  the  proceedings. 

On  a  bill  by  the  equitable  mort- 
gagees the  Court  declined  to  direct  a 
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LEGITIMACY. 


fresli  TaltiatioD,  bat  under  the  87tli 
section  of  the  Lands  Glausea  Ad  applied 
•  the  fund,  which  the  Lords  Justices  had 
ordered  to  be  treated  as  a  deposit  under 
the  85th  section,  in  satisfaction  of  the 
mortgage.  Martin  v.  London^  Chatham, 
and  Dover  Railway  Company,  145 

See  Costs,  1. 

LAST  WILL. 
See  FowEB,  Testamentabt. 

"LAWFULLY  BEGOTTEN"  CON- 
STRUCTION OF. 

See  Leoitimact. 

LEASE, 

See  Bankrdptct. 

Covenant     against     PARTictJLAR 

Trade. 
Usual  Covenant. 

•LEASE,  BUILDING. 
See  Lands  Clauses  Act,  1. 

LEASE    OF    WHOLE  PROPERTY 
OF  COMPANY. 

See  Ultra  Vires. 

LEASE,  OPTION  TO  TAKE. 
See  Option. 

LEASE  TO  COMPANY. 
See  WiNDiNo-up,  1. 

LEASES. 

See  Best  Rent. 
Settled  Estate* 

LEGACY  DUTY. 

See  Succession  Duty  Act. 

LEGACY,  INTEREST  ON. 

See  Maintenance. 

LEGACY  SPECIFIC. 
5<?e  Revocation  by  Codicil, 


LEGATEE 

See  Marshalling. 

LEGATEES. 
See  Costs,  2. 

LEGATEES,  COSTS  OF. 
See  Costs,  2. 

LEGITIMACY. 

A  testator  in  England  gave  and 
devised  real  and  personal  estate,  situ- 
ate in  England,  to  liis  great-niece  for 
life,  with  remainder,  as  to  the  person- 
alty, to  her  children,  and  as  to  tlie 
realty,  to  her  firet  and  other  sons  law- 
fully begotten,  with  remainders  ovei. 
The  great-niece,  in  1830,  married  in 
England,  but  never  lived  with  her 
husband,  and  a  decree  of  divorce  a 
vinculo,  on  tlie  ground  of  the  husband's 
adultery,  was  pronounced  by  the  Court 
of  Session  in  Scotland,  the  husband 
having  been  induced,  with  the  wife's 
connivance,  to  go  to  SeoUand  to  bring 
himself  within  the  jurisdiction  of  the 
Scotch  Courts.  The  great-niece,  in 
1846,  married  in  Scotland  an  English- 
man domiciled  there,  and  had  by  him 
two  daughters  and  a  son,  all  bom  in 
Scotland  during  her  first  husband's 
lifetime.  •  Ujwn  Petition  by  these 
three  children,  claiming  as  children, 
the  son  claiming  also  as  eldest  son 
lawfully  begotten,  two  fands  repre- 
senting portions  of  the  testator's  real 
and  personal  estate,  which  had  been 
paid  into  Court : — 

Held,  that  the  English  marriage 
being  indissoluble,  the  decree  of  di- 
vorce pronounced  by  the  Court  of 
Session  must  be  treated  as  a  nullity  ; 
that  the  seoond  marriage  in  jSc(rffe«i 
was  invalid,  and  therefore  that  the 
children,  whatever  might  be  their 
statiu  in  Scotland,  must  in  EngJmd  be 
treated  as  illegitimate  ;  and  could  not, 
upon  the  construction  of  an  English 
will  by  an  English  Court,  be  held  to 
come  within  the  tem^  "  children "  or 
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*' eldest  son  lawfully  begotten,"  as 
used  in  such  will,  and  were  not  enti- 
tled to  the  funds  in  Court.  In  re 
WiUan's  TnuU.  217 

LESSOE  OP  COMPANY,  CLAIM 
BY. 

See  WiNDiXQ-up,  1. 

LIABILITY. 
See  Tbustee,  Liabiuty  of. 

LIEN. 

See  Deposit,  Hfturn  of. 
Sale  of  Bailway. 

LIEN,  VENDOR'S. 
See  Vendor's  Lmy. 

LIFE  ESTATE,  IMPLIED. 
560  Ih fucahon,  Estate  by. 

LIFE  INTEREST. 
Implication,  Gift  by. 

LIMITATIONS,  STATUTE  OF. 
See  Statute  of  Ldcitations,  1,  2. 

LOST  POLICY. 

An  insurance  company  paying  nn- 
der  a  decree  of  the  Court  the  money 
IMtyable  under  a  lost  policy  are  su£5- 
ciently  indemnified  by  the  decree,  and 
are  not  entitled  to  any  indemnity  from 
the  persons  to  whom  the  money  is 
paid.    England  y.  Lard  Tredegar.     344 

MATNTENANCR 

Testator  bequeathed  to  his  in&nt 
son  a  legacy  of  £6000,  contingently 
on  his  attaining  twenty-one.  He  also 
bequeathed  his  residuary  real  and  per- 
sonal estate  on  trust  till  his  said  son 
should  attain,  or  if  living  would  have 
attained,  fifteen,  for  the  maintenance 


and  education  of  all  his  children,  and 
subject  thereto  for  accumulation  at 
compound  interest ;  the  aggre^te  fund 
to  be  in  trust  for  all  his  children  con- 
tingently on  their  attaining  twenty- 
one  : — 

Held,  on  the  authority  of  Chancers 
V.  GoLdmn  {\\  Ves.  1),  that  the  infant 
was  entitlea  to  maintenance  during  the 
interval  between  his  attaining  fifteen 
and  twenty  one;  and,  the  Court  se- 
lecting that  mode  of  giving  mainte- 
nance which  was  most  for  the  benefit 
of  the  in&nt,  interest  was  declared  to 
be  payable  on  the  £(5000  legacy.  Mar- 
tin v.  Mcartin,  869 

MAJORITY,  POWER  OF. 
See  Ultra  Vires. 

MANAGEMENT  BY  TRUSTEES. 

See  Tenant  for  Life  and 
Remainderman. 

MARSHALLING. 

Pecuniary  legatees  are  entitled  to 
stand  in  the  place  of  the  vendor  against 
an  estate  purchased  and  devised  by 
the  testator,  the  purchase-money  for 
which  is  paid  after  the  testator's  death 
out  of  his  personal  estate. 

Wyihe  V.  Henntker  (2  My.  &  K.  635) 
not  followed.  Lord  lAlford  v.  Powya 
Keek  347 

MESNE  PROFITS. 
See  Holding  Oyer. 

MISREPRESENTATION. 
See  RzQiSTER,  Rectification  of. 

MISTAKE  IN  ANSWER. 
See  Supplemental  Answer. 

MONUMENT  IN  CHURCH. 

See  Charity. 
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MORTGAGE. 
See  Judicial  Separation. 

MORTGAGEE. 

See  Statute  of  Limitations,  2. 
Title  Deeds. 

MORTGAGEE  IN  POSSESSION. 
See  Statute  of  Limitations,  1. 

MORTGAGEES. 
See  Lands  Clauses  Act,  3. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Production,  3. 

MORTMAIN  ACT. 

A  grant  of  lands  for  charitable  pur- 
poses does  not  comply  with  the  pro- 
visions of  the  Statute  of  Mortmain  unless 
the  grantor  gmnt,  bond  fide^  all  the 
interest  he  has  in  the  property  to  he 
conveyed,  whether  from  rents  to  be 
received,  or  from  actual  possession  at 
the  time  of  the  grant. 

Therefore,  where  a  man  advanced  in 
life,  by  a  deed  duly  executed,  attested, 
and  enrolled,  made  a  grant  of  real 
estate,  including  his  dwelling-house, 
to  trustees  for  charitable  purposes, 
subject  to  a  lease  made  shortly  before 
the  grant,  at  a  peppercorn  rent  for 
twenty  years,  determinable  on  the 
death  of  the  grantor  and  his  sister,  to 
his  said  sister,  with  whom  he  there 
resided  and  continued  to  reside,  and 
who  was  acting  in  concert  with  him  in 
the  matter : — 

Held,  that  the  grant  was  void. 

A  deed,  attested  by  one  witness, 
though  executed  and  acknowledged  for 
the  purpose  of  inrolment,  in  the  pres- 
ence of  two  persons  who  are  parties  to 
and  execute  the  deed,  but  do  not  sign 
the  attestation  clause,  is  not  a  deed 
sealed  and  delivered  in  the  presence  of  two 


or  more  credible  witnesBes  within  the 
meaning  of  the  SkUuU  of  Mortmain, 

A  deed,  so  attested,  executed  by  the 
grantor's  sister  and  heiress-at-law  after 
his  decease,  and  purporting  to  confiim 
the  grant : — 

Held,  invalid.  Wickham  v.  Marqait 
of  Bath.  17 

NAME. 

See  Trade  Mark. 

NEXT  OF  KIN. 

Persons  claiming  property  as  next 
of  kin  to  a  deceased  intestate,  and 
shewing  their  kindred,  are  entitled,  in 
the  absence  of  evidence  thatapei&on 
now  dead  and  neai^r  of  kin  to  the 
intestate  survived  him.  The  onus 
rests  on  those  claiming  through  a 
deceased  nearer  of  kin  to  the  intestate, 
to  shew  that  such  deceased  survived 
the  intestate.  In  re  Green*t  Settk- 
ment.  283 

NO  BIDDING,  CERTIFICATE  OF. 
See  Openimg  Biddings. 

NOTICE. 

See  Covenant  againot  particuub 
Trade. 
Order  and  Dispositiok. 
Register,  Rectification  of. 
Winding-up,  3. 

NOTICE  OF  DISCHARGE. 

See  Winding-up,  4. 

NOTICE  OF  DISHONOUR. 

See  Bill  of  Exchange. 

NUISANCE. 
1.  In  an  order  for  an  injunction  to 
restrain  Defendants  from  poUuting  a 
stream,  it  is  proper  to  insert  the  words 
'*  to  the  injury  of  the  Plaintiff,"  in 
order  to  establish  a  ground  for  the 
interference  of  the  Court,  and  to  pre- 
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vent  its  authority  being  invoked  for 
trivial  purposes. 

The  order  was  finally  drawn  up  in 
the  following  form : 

•*  This  Court  doth  order  that  a  per- 
petual injunction  be  awarded  against 
the  Defendants,  the  Stowmarket  Com- 
panifj  to  restrain  the  said  Defendants, 
their  servants,  agents,  and  workmen, 
from  discharging  from  their  works  in 
the  Plaintiff's  bill  mentioned,  into  the 
river  or  stream  in  the  said  bill  also 
mentioned,  so  as  to  cause  it  to  flow  to 
the  Plaintiff's  land,  messuage,  and 
mills,  therein  also  mentioned,  in  a 
state  less  pure  than  that  in  which  it 
flowed  there  previously  to  the  esta- 
blishment of  the  said  works,  to  the 
injury  of  the  Plaintiff,  any  such  refuse 
or  other  matter  as  was  discharged  by 
the  Defendants  from  the  same  works  in- 
to the  said  river  or  stream  previously  to 
the  filing  of  the  said  bill,  or  any  noxious 
flnids  or  other  foul  matters  whatsoever." 
IAngvx)odv.SU>wmarJcet  Company,  77,  336 

2.  Injunction  granted  to  restrain 
commissioners  for  draining  a  town 
from  causing  the  sewage  to  be  dis- 
charged into  a  stream  passing  through 
the  Plaintiff^s  land,  and  feeding  a  lake 
therein  situated,  when  the  sewage 
injuriously  affected  the  water  of  the 
stream  and  lake,  and  had  done  so  for 
Kome  years,  and  the  pollution  of  the  wa- 
ter perceptibly  increased  as  new  houses 
contributed  their  sewage  to  the  stream. 
Semble — In  such  a  case  no  prescriptive 
right  could  be  claimed  by  the  commis- 
sioners to  discharge  the  sewage  through 
the  stream.  Goldsmid  v.  Tunbridge 
Wells  Improvement  Commissioners,      161 

See  Sequestration. 

NUMBERS. 
See  Trade  Mark. 

OBJECTIONS,  PAETICULARS  OP. 
See  PATEJiT,  1,  2,  4. 

ONUS  PBOBANDI. 

See  Damage,  Measure  of. 
Next  of  Kin. 


OPENING  BIDDINGS. 

The  usual  order  to  open  biddings 
which  provides  that,  in  case  there  shall 
be  no  higher  bidding,  the  person  offer- 
ing the  advance  is  to  be  allowed  pur- 
chaser, followed  by  a  certificate  of  no 
bidding  and  of  such  allowance,  is  not 
final,  and  does  not  preclude  the  Court 
from  re-opening  the  biddings.  Ewing 
V.  WaUe,  440 

OPTION. 

Under  an  agreement  to  let  a  house 
for  three  years  at  a  yearly  rent,  by 
which  the  landlord  agreed,  at  the  re- 
quest of  the  tenant,  to  grant  him  a 
lease  for  a  term  from  the  expiration  of 
the  three  years*  occupancy,  at  the  same 
rent,  the  tenant  undertaking  to  keep 
the  house  in  repair : — 

Hddf  that  the  tenant  was  entitled, 
four  years  after  the  expiration  of  the 
three  years'  occupancy,  to  have  the 
agreement  for  a  lease  specifically  per- 
formed, and  that  neither  an  application 
made  by  him  two  years  previously  for 
a  lease  at  a  reduced  rent  (which  was 
refused),  nor  an  application  to  the 
landlord  for  payment  of  an  amount  ex- 
pended in  repairs  (which  had  been 
allowed  to  the  tenant),  amounted  to  a 
waiver  of  his  rights,  though  the  Plain- 
tiff was  bound  to  refund  the  cost  of  the 
repairs.     Moss  v.  Barton,  474 

OPTION  TO  TAKE  LEASE. 

See  Bankruptcy. 


ORDER  11  NOV.,  1862,  Rule  2. 
See  Winding-up,  3. 

ORDER  AND  DISPOSITION. 

Bankers  with  whom  policies  of  in- 
surance were  deposited  by  the  insured 
as  security  gave  no  notice  in  writing 
to  the  offices,  though  the  secretaries 
were  casually  made  aware  of  the  fact 
of  the  deposit.  The  assured  became 
bankrupt  and  died.  On  bill  by  the 
assignees, 
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PARTIES. 


PATENT. 


Held,  that  the  policies  remained  in 
the  bankrupt's  order  and  disposition, 
and  that  his  assignees  were  entitled  to 
the  proceeds,  less  the  premiums  paid 
by  the  bankers.    Edwards  ▼.  Martin.  1 21 

ORDER  OP  COURSE. 
See  Depositions  in  Bankruptcy. 

ORDER  IN  NUISANCE  CASE. 
See  Nuisance,  1. 

"OUTGOINGS." 

On  a  sale  of  leaseholds,  the  condi- 
tions were  that  the  purchaser  should 
have  possession  on  the  14th  Novem- 
ber, 1864,  "all  outgoings  up  to  tiiat 
day  being  cleared  by  the  vendors  '* : — 

Heldy  on  a  bill  by  the  vendors  for 
specific  performance,  that  an  appor- 
tioned part  of  the  current  rent,  from 
the  last  quarter  day  to  the  14th  No- 
vember, was  an  outgoing,  and  must  be 
allowed  to  the  purchaser.  Lawes  v. 
Oibscm.  135 

PAID-UP  SHARES. 
See  Contributory,  3. 

PARISH. 
See  Wat,  Dedication  of. 

PAROL  EVIDENCE. 

See  Shares,  Bequest  of,  2. 

PARTICULARS  OF  OBJECTIONS. 
See  Patent,  1,  2,  4. 

PARTIES. 

See  Building,  Covenant  AGAiNarr. 
Champerty. 
Covenant     against     Particular 

Trade, 
Production,  2. 
Vsndor's  Lien. 


PARTNERSHIP. 

1.  Partnership  articles  provided  tluit 
no  pai-tner  should  sell  his  shares  except 
as  follows : — ^That  the  partner  desirous 
of  selling  should  offer  the  shares  to  his 
co-partners  collectively ;  if  they  should 
decline,  then  to  the  partners  desirous 
of  collectively  purchafling ;  and  if  none 
such,  then  to  the  partners  indi- 
vidually ;  after  which  he  might  sell  to 
a  stranger. 

One  of  four  partners  offered  his 
shares  to  the  other  three  collectively 
(one  of  whom  to  his  knowledge  would 
not  purchase).  The  remaining  two 
declared  their  willingness  to  accept, 
and  were  told  that  no  offisr  was  m«ie 
to  them : — 

J7e2d,  that  the  offer  to  the  three  en- 
ured for  the  benefit  of  the  two,  and 
specific  performance  decreed  accor- 
dingly.    Homfray  v.  FatltergUL         567 

2.  Partnership  articles  provided  that 
the  partnership  should  continue  for 
five  years  notwithstanding  the  death 
of  any  partner  before  the  expiration  of 
the  term,  that  the  profits  should  be 
divided  annually,  and  that  before  any 
division  of  profits  each  partner  should, 
at  the  end  of  each  year,  be  credited 
with  interest  at  five  per  cent,  on  his 
capital  in  the  business  at  the  beginning 
of  the  year.  One  of  the  partners  died 
before  tiie  expiration  of  the  five  years: — 

Mddj  that  the  whole  of  the  akokre  of 
the  deceased  partner  of  the  profits 
divided  at  the  annual  division  next 
after  his  death  was  income  of  his  estate, 
but  that  the  interest  on  his  share  of 
capital  was  apportionable,  and  so  much 
of  such  interest  as  accrued  in  his  life- 
time was  corptw,  and  the  remainder 
income  of  his  estate.    Ibhoiton  v.  Eiam. 

PATENT. 

1 .  Particulars  of  objections  filed  by  a 
Defendant  were  ordered  to  be  amended 
by  the  insertion  of  words  specifying 
'Mhe  persons  by  whom,  the  places 
where,  the  dates  at,  and  the  manner  in 
which,"  there  had  been  the  alleged  user 
prior  to  the  date  of  the  PlaintifiTs  patent. 


PATENT. 


PLEADIKG. 
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In  complying  with  this  order,  the 
Defendant  was  permitted,  in  his 
amended  partioulars,  to  preface  his 
statement  of  the  specific  instances  of 
alleged  prior  xiser  with  the  words 
"  amongst  other  instances,"  in  order  to 
give  him  an  opportunity  of  applying 
for  leave  to  re-amend  by  inserting  any 
further  instances  of  prior  user  which 
he  might  discover. 

Upon  an  application  by  Defendant 
for  leave  to  re-amend  objections  by 
inserting  certain  further  specified  in- 
stances which  had  come  to  his  know- 
ledge, he  was  ordered  to  pay  the  costs 
of  the  application,  and  the  costs  arising 
out  of  and  consequent  upon  the  re- 
amendment  were  reserved.  Penn  v. 
Bithy.  548 

2.  In  a  suit  to  establish  the  validity  of 
a  patent,  where  the  patent  is  impeached 
on  the  ground  of  want  of  novelty  and 
prior  user  of  the  invention,  the  Defen- 
dant will  not  bo  allowed,  in  the  course 
of  the  hearing  before  the  Court  with- 
out a  jury,  to  introduce  evidence  of 
prior  user  not  disclosed  by  the  particu- 
lars of  objection,  although  such  evi- 
dence may  have  only  come  to  his 
knowledge  since  the  delivery  of  the 
particulars  of  objection. 

Semble,  that  the  Court  will  give  the 
Defendant  leave,  on  short  notice  of 
motion,  to  amend  his  partioulars  of 
objection,  so  as  to  introduce  such  newly- 
discovered  evidence.    Daw  v.  Eley.  38 


3.  Where  an  interlocutory  injunction 
to  restrain  infringement  of  a  patent 
was  moved  for  in  a  suit  in  which  the 
bill  was  filed  in  July,  and  it  appeared 
that  the  Plaintiff  wrote  complaining  of 
the  infringement  in  the  preceding  No- 
vember, and  knew  of  the  Defendant's 
proceedings  in  the  previous  August, 
the  injunction  was  refused  on  the 
ground  of  delay. 

Observations  on  the  course  to  be 
pursued  by  a  patentee  seeking  a  remedy 
against  numerous  persons  who  are  all 
alleged  to  be  infringing  the  patent  at 
the  same  time.     BoviU  v.  Grate.       388 

4.  In  a  suit  to  restrain  the  infringe- 


ment of  a  patent,  the  Defendant  will  not 
be  required  to  deliver  particulars  of  his 
objections  to  the  patent  where  repli- 
cation has  been  filed  and  the  Court 
has  refused  to  direct  issues.  BjviU  v. 
Goodier.  35 

See  Damagks,  2. 

PATENT   LAW  AMENDMENT 
ACT. 

See  Patent,  1,  2. 

PAYMENT  OUT  OF  COUKT. 

Fund  in  Court  exceeding  600Z.  paid 
out  to  tenant  in  tail  without  a  disen- 
tailing deed  having  been  executed. 
Notley  V.  Palmer.  241 

PEEE. 
See  Promoters,  Contract  by. 

PERIOD  OF  DISTEIBUTION. 
See  Distribution,  Period  of. 

PERPETUITY. 
See  Vesfing,  Time  of. 

PERSONAL  REPRESENTATIVE. 

See  Covenant  to  settle  future  Pro- 
perty. 

PERSONAL  SERVICE. 

See  Agent. 

PETITION. 
See  Winding-up,  3. 

PETITION  TO  ENFORCE  VEN-  , 
DOR'S  LIEN. 

See  Vendor's  Lien. 

PLEA  OF  FORMER  DECREE. 
See  Inrolment. 

PLEADING. 
It  is  irregular  to  demur  alone  to  part 
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POWEB. 


POWER,  REFEBENCE  TO. 


of  a  bill  when  interrogatories  have  not 
been  filed  and  the  time  for  filing  them 
has  not  expired. 

Whether,  under  the  like  circum- 
Btances,  it  is  irregular  to  demur  to  part 
of  the  bill  and  put  in  a  voluntary  answer 
to  the  rest — Q^tcere.   Bowe  v.  Tonkin,  9 

See  Deposit,  Return  of. 

PLYMOUTH  BRETHREN, 
See  Infant. 

POLICY. 

See  Lost  Pouct. 

Order  and  Disposition. 

PORTIONS,  DOUBLE, 

By  a  settlement  made  in  the  Scotch 
form  upon  the  marriage  of  his  daughter 
with  a  domiciled  Scotchman,  A,  a  do- 
miciled Englishman,  covenanted  to  pay 
the  trustees  4000Z.  as  a  provision  for 
the  benefit  of  his  daughter  and  her  hus- 
band and  the  younger  children  of  the 
marriage.  The  4000Z.  was  not  paid  by 
A.  during  his  lifetime ;  but  by  his  will 
made  after  th^  death  of  hiS'  daughter, 
A,  gave  16,000Z.  between  the  younger 
children  of  the  marriage : — 

Heldf  that  the  will  being  an  English 
disposition,  the  English  doctrine  of 
presumption  against'  double  portions 
was  applicable,  and  that  the  provisions 
made  by  the  testator's  will  in  favour 
of  his  grandchildren  operated  as  a  sa- 
tisfaction of  the  provisions  made  for 
them  by  the  settlement.  Campbell  v. 
Camj^L  383 

POWER. 

By  a  marriage  settlement  a  fund  was 
limited,  after  the  death  of  the  survivor 
of  husband  and  wife,  to  "  all  and  every 
the  children,  or  child,  or  more  remote 
issue"  of  the  marriage,  as  the  wife 
should  by  deed  or  will  appoint.  By 
will,  the  wife  appointed  the  fund  to 
three  new  trustees  upon  trust  to  pay 
the  income  to  her  son  (the  only  child 
of  the  marriage),  for  his  life,  or  until 
he  should  become  bankrupt,  or  should 


assign  or  incumber  the  same,  and  then 
to  ^e  trustees  for  his  life,  "for  the 
benefit  of  her  son,  his  wife  and  children, 
or  any  of  them,  as  the  trustees  should 
think  expedient."  The  son  attained 
twenty-one,  and  assigned  the  share : — 
Held,  although  the  excessive  appoint- 
ment was  discretionary  only,  that  the 
appointment  was  void  in  Mo,  and  not 
merely  for  the  excess.  la  re  Browns 
Trtul.  74 


POWER  OF  SALE. 

A  settlement  of  personalty  upon  the 
usual  trusts  contained  a  power  for  the 
trustees  to  sell  the  trust  ^nds^  and  in- 
vest in  the  purchase  of  real  estate,  to 
be  held  upon  such  trusts  as  would  best 
correspond  with  the  subsisting  trusts, 
and  that  such  real  estate  should  be 
considered  as  personal  estate  for  the 
purposes  of  the  settlement.  There  was 
no  express  power  of  sale  over  the  real 
estate  so  purchased : — 

Held,  that  the  trustees  had  a  power 
of  sale  over  purchased  real  estate. 
Tait  V.  LaMury,  174 


POWER,  REFERENCE  TO. 

A  testatrix  having  a  life  interest  ia 
a  sum  of  Consols,  with  a  power  of  ap- 
pointing the  same  among  her  children, 
who  were  to  share  equally  in  de&ult 
of  appointment,  by  her  will  made  in 
1864,  which  contained  no  reference  to 
the  power,  bequeathed  all  money  be- 
longing to  her  in  Consols,  and  all  the 
money  that  she  might  die  possessed  of, 
to  her  two  surviving  children  (two 
having  previously  died),  and  to  a 
stranger  to  the  power,  in  equal  shares. 
The  testatrix  possessed  no  Consols  or 
other  stock  other  than  that  subject  to 
the  power : — 

Held,  that  the  will  was  a  valid  exer- 
cise of  the  power  as  to  the  two-thirds 
bequeathed  to  the  surviving  children, 
and  that  the  remaining  thud  went  to 
those  entitled  in  default  of  appointment. 
In  re  OraiwicVs  Trusts.  177 


PEACTICE. 


PBODUCTION. 
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POWER,  TESTAMENTARY. 

B.,  by  a  will  made  in  1868,  speci- 
fically devised  and  bequeathed  free- 
bold,  copyhold,  and  leasehold  property, 
and  gave  all  other  real  and  personal 
estate,  of  which  he  should  die  possessed 
or  should  have  power  to  dispose,  upon 
certain  trusts.  By  a  voluntary  settle- 
ment in  August,  1862,  B,  conveyed  all 
bis  freehold  property  upon  trust,  after 
bis  own  death,  for  E,  for  life  with  re- 
mainder as  B,  should  ''  by  his  last 
will  or  any  codicil  thereto,"  appoint, 
and  in  default  of  appointment  in  trust 
for  E,  in  fee,* and  by  the  same  settle- 
ment be  disposed  of  all  his  leasehold 
and  personal  property.  In  November, 
1862,  5.,  by  an  instrument  purporting 
to  be  his  last  will,  and  not  mentioning 
any  former  will,  appointed  under  the 
power  in  the  settlement  an  annuity  to 
be  raised  out  of  his  freehold  property, 
and  devised  all  his  copyhold  property ; 
bat  made  no  other  disposition  of  free- 
hold or  personal  property.  Probate  of 
both  wills  was  granted : — 

Hdd,  that  having  regard  to  the  terms 
of  the  power  the  testator  had  indicated 
an  intention  that  the  will  of  1862  alone 
should  operate  as  an  execution  of  the 
power,  and  that  consequently  the  spe- 
cific and  residuary  devises  in  the  will 
of  1858  were  not  a  due  execution  of 
the  power.  Pettinger  v.  Ambler;  Bunn  v. 
Petiinger.  610 

PRACTICE. 

See  Appeal. 
Costs,  4. 

Costs  of  Pttbchaseb. 
Damaobs,  1. 

Depositions  in  Bankriiptcy. 
Dismissal  for  want  of  Prosecu- 
tion. 
Documents. 
Inrolment. 
Nuisance,  1. 
Patent,  1,  2. 
Production,  1,  2. 
Substituted  Service. 
Supplemental  Answer. 
Vendor's  Lien. 
Vendor  and  Purchaser,  1. 


PRE-EMPTION. 

See  Partnership,  1. 

•      PRESCRIPTIVE  RIGHT. 
See  Nuisance,  2. 

PRESENTATION. 
See  Bill  of  Exchange. 

PRESUMPTION. 

See  Next  op  Kin. 
Portions,  Double. 
Way,  Dedication  of. 

PRODUCTION. 

1.  An  application  for  liberty  to  seal 
up  or  not  to  deposit  documents,  posses- 
sion of  which  is  admitted  by  the 
affidavit  of  a  Defendant  who  has  not 
been  required  to  answer  as  to  docu- 
ments, need  not  be  made  on  the 
original  summons  for  production,  but 
will  be  granted  on  summons  by  such 
Defendant,  after  be  has  filed  his  affi- 
davit, without  his  being  required  to 
pay  the  cost  of  his  summons.  Talbot  v. 
Marskfield.  6 

2.  In  an  administration  suit  an  order 
was  made,  on  the  application  of  the  De- 
fendants, the  trustees  of  the  will,  that 
a  contract  made  by  them  before  the 
institution  of  the  suit  for  the  sale  of 
part  of  the  testator's  estate  should  be 
carried  into  effect,  the  purchaser  con- 
senting to  be  bound  by  the  order,  "  as 
if  he  were  a  party  to  the  suit,  and 
the  contract  were  specially  the  subject 
thereof."  The  purchaser  having  made 
an  application,  which  was  opposed  by 
the  trustees,  for  the  reduction  of  the 
purchase  money  on  the  ground  of 
adverse  claims  to  part  of  the  pro- 
perty :— 

Held,  that  he  was  entitled  to  an 
affidavit  by  the  trustees  as  to  docu- 
ments in  their  possession  relating  to 
the  matters  in  question  between  him 
and  them.    Dent  v.  DeiU,  186 
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RECITAL. 


3.  A  mortgagee  is  always  bound  to 
produce  the  mortgage  deed  for  the  in- 
spection of  the  mortgagor. 

Semble, — ^Where  a  solicitor  employed 
professionally  by  mortgagor  and  mor^ 
gagee  subsequently  takes  a  transfer  of 
the  mortgage  and  forecloses ;  in  a  suit 
by  a  mortgagor  to  open  the  foreclosure 
decree,  the  solicitor  is  bound  to  produce 
all  documents,  <tc.,  prepared  by  him 
as  such  solicitor.     Patch  v.  Ward.  436 

See  Title  Deeds. 

PROFITS. 
See  Partnebship,  2. 

PROMOTERS,  CONTRACT  BY. 

The  promoters  of  a  railway  com- 
pany contracted  with  a  landowner, 
being  a  peer  of  Parliament,  to  pay  him 
£20,000  personally,  for  his  countenance 
and  support  in  obtaining  their  Act, 
such  sum  to  be  independent  of  the 
ordinary  payment  for  land,  severance, 
and  other  usual  compensation.  After 
the  passing  of  the  Act  the  directors  of 
the  company,  when  formed,  ratified  the 
contract,  but  having  doubts  whether, 
under  the  Lands  Chuees  Act,  the  land- 
owner was  entitled  to  the  money 
personally,  they  covenanted  by  deed  to 
pay  interest  upon  the  amount,  which 
was  to  be  retained  by  the  company  or 
paid  into  Court.  A  separate  agreement 
stipulated  for  the  quantity  of  land  to 
be  taken  for  the  railway,  and  the 
amount  to  be  paid  by  the  company : — 

Held,  that  the  original  contract  and 
the  contract  by  the  directors  after  the 
formation  of  the  company  to  pay  a  sum 
of  money  for  countenance  and  support 
previously  given  in  procuring  the  Act, 
were  ultra  vires  of  the  company,  and 
could  not  be  enforced  against  the  com- 
pany as  payment  of  expenses  of  obtain- 
ing the  Act,  under  the  65th  section  of 
the  Companies  Clauses  Ad,  or  oihervfiBe, 

The  doctrine  laid  down  by  Lord 
Cotienham,  that  a  company  after  forma- 
tion is  bound  by  the  contracts  of  its 
promoters,  disapproved  of;  and  so  far 
as  it  applies  to  any  thing  to  be  done 


which  is  fdtra  vires  of  the  companr, 
must  be  considered  as  ovemiled. 
Earl  of  Shrewsbury  v.  North  StafforMre 
BaHuxiy  Company.  593 

PROSPECTUS. 
See  Deposft,  Return  op. 
^     Reqister,  Rectification  of. 

PROTECTION,  TIME  TO  CLAIM. 
See  Production,  1. 

PURCHASE,  SETTING  ASIDE. 
See  YwuciARj  Relation. 

PURCHASER. 

See  Production,  2. 

Succession  Duty  Act. 

PURCHASER  FOR  VALUE. 

A  purchaser  for  value  of  an  interest  in 
land  cannot  require  a  voluntary  deed 
or  agreement  affecting  the  estate  to  be 
delivered  up  to  him  to  be  cancelled. 
De  Eoghton  v.  Money.  154 

RAILWAY  COMPANY. 

See  Costs,  1 . 

Lat^s  Clausfs  Act,  2,  3. 
Pbomoters,  Contract  by. 

RAILWAY,  SALE  OF. 
See  Sale  of  Railway. 

RATIFICATION  BY  HEIB, 
See  CoNVERsiox. 

RECEIVER'S  ACCOUNTS. 
See  Costs,  3. 

RECITAL. 
See  General  Words. 

ShlTTLEMENT. 


EELEASE. 


EEVOCATION  BY  CODICIL.    733 


EEFERENCE  TO  POWER 
See  PowEB,  Eeference  to. 

EEGISTEE,  EECTIFICATION  OF. 

A  person  who  would  otherwise  be 
entitled  to  set  aside  a  contract  on  the 
ground  of  fraud,  cannot  do  so  if,  after 
discovering  the  fraud,  he  has  acted  in 
a  manner  inconsistent  with  the  repu- 
diation of  the  contract. 

Where  therefore,  a  person  was  in- 
duced to  take  shares  in  a  company  on 
the  faith  of  representations  contained 
in  the  prospectus,  which  he  afterwards 
discovered  to  be  fidse,  and  subsequently 
to  the  discovery  instructed  his  broker 
to  sell  the  shares: — 

Held,  that  his  name  could  not  be 
removed  from  the  register. 

Semble,  if  a  prospectus  of  a  company 
states  that  the  articles  of  association 
may  be  seen  at  a  certain  place,  a  per- 
son taking  shares  on  the  faith  of  the 
prospectus,  and  without  inspecting  the 
articles,  must  be  held  to  do  so  with 
notice  of  the  contents  of  such  articles, 
provided  they  do  not  contain  anything 
incompatible  with  the  prospectus. 
Ex  parte  Briggs.  In  re  Hop  and  Malt 
Exchange  and  Warehouse  Company,    483 

EELEASE. 

A  voluntary  declaration  by  a  credi- 
tor that  he  intends  to  release  his  debtor 
from  a  debt,  though  not  amounting  to 
a  release  at  law,  may  nevertheless  be 
held  in  equity  to  be  a  representation 
which  the  creditor  is  bound  to  make 
good. 

'Where,  therefore,  a  mortgagee,  on 
hearing  that  his  son-in-law,  the  mort- 
gagor, was  about  to  sell  the  mortgaged 
property  (a  house  occupied  by  the 
mortgagor)  in  order  to  pay  off  the  debt, 
"wrote  that  he  might  continue  to  live 
there  without  paying  any  rent,  it  was 
held  that  the  mortgagor  was  entitled 
to  redeem,  on  paying  the  principal, 
together  with  interest  from  the  last 
day  on  which  interest  fell  due,  previ- 
ously to  the  death  of  the  mortgagor. 


Cross  V.  Sprigg  (Cowp.  9)  oommented 
Yeomans  v.  WiUiams,  184 


on. 


EELIGIOUS  EDUCATION. 
See  Infant. 

eem6teness. 

See  Vesting,  Time  of. 

EENT,  CUEEENT. 
See  OuTOOiNOS. 

EEPEESENTATION. 

See  Eelease. 

EEPUTED  OWNEBSHIP. 
See  Okdeb  and  Disposition. 

EEQUISITION,  WAIVEE  OF. 
See  Eescind,  Eight  to. 

EESCIND,  EIGHT  TO. 

A  clause  authorizing  the  vendor  to 
rescind  the  contract  for  sale  in  case  the 
purchaser  should  insist  on  any  requisi- 
tion which  the  vendorshould  be  unable 
or  unwilling  to  comply  with : — 

Held,  not  to  justify  a  notice  to  re- 
scind where  the  purchaser,  after  finding 
that  the  vendor  was  unable  or  unwil- 
ling, waived  the  requisition.  DuddeU  v. 
Simpson,  578 

EESEEVATION  TO  GEANTOE. 
See  Mortmain  Act. 

EES  JUDICATA. 
See  Inrolment. 

EEVOCATION  BY  CODICIL. 

A  testatrix,  by  her  will,  gave  to  A. 
for  life  the  interest  of  300/.,  or  there- 
abouts, invested  by  her  in  the  General 
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Steam  Navigation  Company,  and  the  in- 
terest of  200/. ;  and  after  J. '«  death  she 
gave  the  *'  said  principal  sum  of  oOOi."  i 
to  A,'a  children ;  and  she  directed  that, 
in  case  of  her  personal  estate  proving 
insufficient  for  the  payment  of  her 
legacies,  such  deficiency  should  he 
made  up  out  of  her  real  estate,  hy  sale 
or  mortgage.  By  a  codicil  she  gave 
"all  her  personal  estate  "  to  ^. : — 

Eeld^  that  the  whole  personal  estate 
passed  hy  the  codicil ;  that  the  legacy 
of  300/.  was  specific,  and  was  revoked 
hy  the  codicil ;  and  that  the  legacy  of 
200/.  was  not  revoked,  hut  remained 
charged  on  the  real  estate.  Kermode 
V.  Macdcmald,  457 

See  Conversion. 

BOLT'S  ACT  (25  &  26  Vict.  c.  42). 
See  Jurisdiction. 

SALE  BY  COURT. 

See  Costs  of  Purchaser. 
Opening  Biddings. 

SALE  OF  EAILWAY. 

The  owner  of  land,  of  which  a  rail- 
way company  has  taken  possession, 
either  under  the  85th  section  of  the 
Lands  Clauses  Consolidation  Ad,  or  hy 
agreement,  has  a  lien  on  the  land  for 
the  purchase  money,  and  also  for  the 
money  payable  to  him  as  compensation 
for  damage  by  severance  and  injury  to 
his  adjoining  land,  unless  such  com- 
pensation is  the  subject  of  a  separate 
agreement  between  him  and  the  com- 
pany. He  is  not  deprived  of  such  lien 
by  a  deposit  and  bond  under  the  85th 
section,  or  by  accepting  a  deposit  in 
the  names  of  trustees  in  lieu  of  the 
statutory  deposit,  if  the  purchase  and 
compensation  moneys  exceed  the  de- 
posited sum. 

The  Court  of  Chancery  will  enforce 
the  lien  by  sale,  although  the  railway 
has  been  made  over  the  land,  and 
opened  for  public  use.  Washer  v.  Ware, 
Hadham  and  Buntingford  Railway  Com- 
pany. 195 


SALES. 

See  Best  Rent. 
Settled  Estate. 


SATISFACTION. 
See  Portions,  Double. 

SCHEME. 
See  Grammar  School  1,  2. 

SCOTCH  DIVORCE. 
See  Legitimacy. 

SEALING  OF  DOCUMENTS. 

Sse  Production,  1. 

SECRET  BARGAIN. 

See  Composition. 

SEPARATE  USE. 

1.  Bequest  by  will  of  the  residue  of 
testator*s  personal  estate  to  testator  a 
niece  (then  a  widow),  **for  her  own 
sole  use  and  benefit  absolutely,"  follow- 
ing a  bequest  of  a  pecuniary  legacy  to 
trustees,  upon  trust  to  invest  the  samo 
and  pay  the  dividends  to  the  same 
person  during  her  life,  *'  for  her  own 
sole  and  separate  use  and  benefit,  free 
from  the  control  of  any  hutiband  whom 
she  may  marry,  and  so  that  her  re- 
ceipt alone  may  be  a  sufficient  dis- 
charge " : — 

Held,  that  the  circumstances  of  the 
testator  having  in  contemplation  the 
marriage  of  his  niece,  and  having  in- 
terposed trustees  in  the  former  gift  to 
her  separate  use,  distinguished  the  case 
from  that  of  Gilbert  v.  Lems  (1  D.  J.  & 
S.  38);  and  that  there  was  a  good  gift 
of  the  residue  to  the  separate  use  of 
the  wife. 

The  word  "sole"  is  an  operative 
word,  and  must  be  held  to  mean  "  sepa- 
rate," unless  it  appears  from  the  will 
that  the  testator  meant  it  to  apply  to 
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SETTLEMENT. 


735 


sometliiiig  other  than  the  marital  right 
of  the  hiiBband.    In  re  Taneifz  Trwi. 

561 

2.  On  a  gift  by  will  to  testator's 
daughters,  '*  the  share  or  shares  of  suoh 
daughters  to  be  for  their  sole  and  sepa- 
rate use,"  followed  by  a  contingent  gift 
over  to  the  survivors : — 

jSieU,  that  the  separate  use  attached 
to  the  accrned  as  well  as  to  the  origi- 
nal shares.    In  re  Jarman't  2Vti^«.    71 


SEQUESTRATION. 

An  injunction  was  granted  on  the 
6th  of  March  restraining  a  local  board 
of  health  from  causing  or  permitting 
sewage,  or  water  polluted  therewith, 
to  pass  through  drains  or  channels 
under  their  control  into  a  river,  to  the 
injury  of  the  Plaintiff,  a  miller,  re- 
siding about  three  miles  below  the 
out&ll  of  the  works  of  the  local  board. 
Execution  of  the  order  was  stayed  till 
the  1st  of  July. 

The  company  did  not,  subsequently 
to  the  1st  of  July,  stop  the  flow  of 
sewage  into  the  river,  but  alleged  that 
they  had  not  yet  succeeded  in  discover- 
ing a  mode  of  deodorizing  the  sewage 
— ^that  compliance  with  tbe  order  was 
practically  impossible,  without  stop- 
ping the  drainage  of  ^e  town,  which 
would  expose  them  to  hostile  proceed- 
ings at  law  and  equity,  and  compel 
them  to  infringe  an  Act  of  Parliament ; 
that  there  had  been  no  wilful  defaidt^ 
and  that  a  sequestration  would  be  in- 
effectual, as  the  property  of  the  board 
was  all  public  property — ^injurious  to 
the  public,  as  preventing  the  board 
from    dischai^ing    their  duties — and 
futile,  aj9  it  would  compel  the  members 
of  the  board  to  resign : — 

Hddj  that  there  had  been  a  gross 
and  wilful  contempt,  and  sequestration 
ordered  to  issue.  Spokes  v.  Banbury 
Board  of  HeaUk.  42 


SERVANT  OP  COMPANY. 

See  Winding-up,  4. 
Vol.  I. 


SETTING  ASIDE  PUBCHASE. 
See  PiDUCiAKY  Eelation. 

SETTLED  ACCOUNT. 

See  Executor  de  son  Tobt. 

SETTLED  ESTATE. 

Testator  devised  his  real  estate,  and 
bequeathed  the  residue  of  his  personal 
estate  to  trustees,  upon  trust  at  their 
discretion,  to  sell  the  real  estate  and 
convert  the  personalty,  and  invest  the 
proceeds,  and  to  pay  the  income  to  his 
wife,  during  her  life  or  widowhood, 
for  the  mamtenance  of  his  children 
during  their  minorities ;  and  upon  the 
death  or  marriage  of  his  wife  the  fund 
and  the  income  thereof  were  to  be  in 
trust  for  his  children  absolutely,  in 
equal  shares,  as  tenants  in  common : — 

Reidj  that,  as  the  period  of  sale  was 
discretionary,  and  as  the  rents  until 
sale  must  by  implication  go  as  the 
income  of  the  proceeds  of  sale  was  di- 
rected to  be  applied,  this  was  a  settled 
estate  within  the  meaning  of  the  Set- 
tled Estates  Acts.  In  re  Laing's 
Trusts.  416 

See  Best  Bent. 

SETTLED  ESTATES  ACT  (19ik20 
Vicr.  c.  120.) 

See  Settled  Estate. 
Best  Bent. 

SETTLED      ESTATES     AMEND- 
MENT  act  (21  &  22  Vicr.  c.  77). 

See  Settled  Estate. 
Best  Bent. 

SETTLEMENT. 

A  marriage  settlement  contained  a 
recital  of  an  agreement  that  after-ac- 
quired property  of  the  wife  should  be 
settled.  The  corresponding  operative 
part  was  a  covenant  by  the  husband 
3C  2 
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alone,  without  the  usual  words,  *'  It  is 
hereby  agreed." 

Hdd,  that  the  covenant  was  not 
controlled  by  the  recital,  and  was  not 
binding  on  the  wife.  Young  v.  Smith.  180 

See  AocRUEK. 

Husband  and  Wife. 
Portions,  Double, 

SEWAGE. 

See  Nuisance,  2. 
Sequestration. 

SHARE    OF    PARTNEESHff, 
SALE  OF. 

See  Partnership,  1. 

SHARE  BY  REPRESENTATION. 
See  Distribution,  Period  of 

SHARES,  BEQUEST  OF. 

1.  Bequest  byvdll  made  in  1857,  of 
*'  my  shares  in  the  Or  eat  Western  Bail- 
wag:' 

At  the  date  of  the  will  testatrix  had 
no  shares,  strictly  speaking,  in  the 
QreaJt  Western^  or  any  other  railway 
company;  but  she  was  possessed  of 
Wilts  &  Somerset  stock  of  the  Qreai 
Western  BaUtoay,  and  also  of  preference 
and  other  stock,  which  was  increased 
by  further  purchases  of  stock  in  the 
same  company,  between  the  date  of 
the  will  and  her  death : — 

Held,  that  all  the  Oreat  Western  and 
Wilts  d  Somerset  stock  in  the  possession 
of  the  testatrix  at  her  death  passed 
under  the  bequest.  Trinder  v.  Trin- 
der.  695 

2.  Bequest  of  thirty-three  shares  in 
the  E,  Oas  Company  amongst  the  testa- 
rix's  four  children,  followed  by  a  be- 
quest of  •*  the  remaining  shares  "  to  her 
godchild. 

The  number  of  shares  held  by  the 
testatrix  was  74,  of  which  37  were 
original  paid-up  shares  of  £25  each, 
and  37  new  £25  shares,  on  whidli  £15 


was  paid,  and  which  had  been  allotted 
to  the  holders  of  original  shares  bj  way 
of  bonus ;  a  new  share  beiog  issued  for 
each  original  share. 

Parol  evidence  for  the  purpose  of 
showing  that  the  testatrix  was  in  the 
habit  of  treating,  and  intended  to  treat, 
the  shares  as  double  shares  (so  as  to 
pass  to  her  godchild,  by  the  residoaiy 
gift,  four  double,  and  not  forty-ono 
single  shares)  held  inadmissible. 

llie  specific  legatees  allowed  to  take 
their  bequests  out  of  the  original 
shares.     MiBcard  v.  BaUei/,  378 

SHARES,  FORFEITTJEE  OF. 

See  CONTKIBUTORY,  1,  2. 

SHIP,  GENEEAL. 
See  Stoppage  in  Tbansito. 

SOLE  USE. 
See  Separate  use,  1. 

SOLIGITOB. 
See  Trustee,  Liabiuty  of. 

SOLICITOR  AND  CLIENT. 

See  Production,  3. 

Statute  of  Lhotations,  1. 

SOLICITOR  FOR  TWO  PABTIES. 
See  Costs,  3. 

SPECIFIC  LEGACY. 

See  Revocation  by  Codicil. 

SPECIFIC  PERFORMANCE. 

See  Enfranchisement. 
Option. 
Outgoings. 
Partnership,  1. 
Rescind,  right  to. 
Vendor's  uen. 
Vendor  and  Pubchaseb,  1, 2. 


STATUTES. 


STATUTES. 
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STATUTES. 

6  AmsTE,  c.  18,  8. 5. 
See  Holding  oyer. 

43  Eliz.,  c.  4. 
See  Charity.     • 

9  Geo.  2,  c.  36. 
See  Mortmain  Act. 

11  Geo.  2,  c.  19,  s.  16. 
See  Apportionment,  2. 

3  &  4  Will.  4,  c.  27,  8.  3. 
See  Statttte  of  Limitations. 

1  Vict.  c.  26  (Wills  Act). 

See  Power,  Testamentary. 
Shares,  Bequest  of,  1. 
Will  Speaking  from  Death. 

8  &  9  Vict.  c.  16  (Companies  Clauses 
Act). 

See  Promoters,  Contract  by. 

8  &  9  Vict.  c.  18   (Lands   Clauses 
Act). 

See  Lands  Clauses  Act. 
Costs,  1. 

12    &    13    Vict.  c.   106  (Bankrupt 
Law  Consolidation  Act,   1849). 

See  Bankruptcy. 

15  &    16  Vict.  c.  83   (Patent  Law 

Amendment  Act). 

See  Patent,  1,  2,  4. 

16  &  17  Vict.  c.  51  (Succession  Duty 

Act),  ss.  8,  61. 

See  SuocBBsiON  Duty  Act 

8 


19  &  20  Vict.  c.  47  (Joint  Stock  Com- 
panies Act,  1856). 

See  Companies  Act,  1862 ..  3. 

19  &  20  Vict.  c.  120  (Settled  Estates 

Act). 

See  Settled  Estate. 
Best  Bent. 

20  &  21  Vict.  c.  86  (Divorce  Act), 
8.  26. 

See  JuDiOAL  Separation. 

21  k  22  Vict.  c.  27  (Cairns' Ac r)* 

See  Damages,  1,  2,  3. 
Damage,  Measure  of. 
*    Stoppage  in  Transitu. 

21  &  22  Vict.  c.  77  (Settled  Estates 
Amendment  Act). 

See  Settled  Estate. 
Best  Bent. 

21  &  22  Vict.  c.  108  (Divorce  Amend- 
ment Act),  s.  8. 

See  Judicial  Sjeparation. 

28  &  24  Vict.,  c.  38  (Law  of  Property 
Amendment  Act). 

See  Investment. 

24  &  25  Vict.  c.  184  (Bankruptcy  Act, 

1861). 

See  Composition. 

Estate  and  Effects. 

25  &  26  Vict.  c.  42  (Bolt's  Act),  b.  1. 
See  Jurisdiction. 

25  A  26  Vior.  c.  89  (Companies  Act, 

1862). 

See  Companies  Act,  1862. 
Contributory. 
Beoister,  rectification  of. 
Winding-up,  1, 2, 3. 
C  2  2 
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STATUTE  OP  LIMITATIONS. 

Section  3. 

1.  A  Bolicitor  who  pays  off  a  mortgage 
debt  due  from  his  client,  must  be  taken 
to  act  as  the  agent  of  the  client,  and 
not  on  his  own  behalf;  and  if  he  re- 
ceives the  rent  of  the  mortgaged  pro- 
perty, the  possession  is  that  of  the 
client,  and  the  solicitor  cannot  be 
chaiged  with  wiKul  defaidt ;  nor  will 
the  statute  run  against  the  client. 
Ward  V.  CarUar.  29 

SsonoN  42. 

2.  The  proceeds  of  sale  of  mortgaged 
premises,  sold  under  the  power  of  iude 
in  a  mortgage  deed  by  the  trustees  of 
the  mortgagee,  were  paid  into  Court  in 
a  suit  for  the  administration  of  the 
mortgagee's  estate;  and  there  being 
nearly  twenty  years'  arrears  of  interest 
due  on  the  mortgage,  exceeding  in 
amount  the  fund  in  Court,  the  trustees 
petitioned  for  payment  out  of  the  fund 
to  satisfy  such  arrears,  and  the  assignee 
of  the  mortgagor  was  served  with  the 
Petition : — 

Hdd,  that  the  Petition  was  not  a  suit 
to  recover  arrears  of  interest  within 
the  42nd  section  of  the  statute,  3  &  4 
Win  4,  c.  27 ;  and,  therefore,  that  the 
mortgagee's  trustees  were  entitled  to 
more  than  six  years'  arrears  of  interest, 
and  the  fund  was  ordered  to  be  paid 
over  to  them. 

The  decision  in  Mason  v.  Broadbenl 
(33  Beav.  296)  questioned.  Edmunds  v. 
Waugh.  418 

STATUS. 
See  LEGriTMACY. 

STAY  OP  EXECUTION. 

Where  a  Plaintiff  had  obtained  a  de- 
cree, ordering  him  to  be  let  into  pos- 
session of  real  estate;  on  motion  by 
the  Defendant,  who  was  about  to  ap- 
peal, the  Plaintiff  declining  to  give 
security  to  refund  the  rents  in  the 
event  of  the  decree  being  reversed, 
execution  of  the  decree  was  ordered  to 
be  stayed  till  further  order;  the  Defen- 


dant giving  secoriiy  for  what  should 
be  found  due  from  him  in  respect  of 
past  rents :  the  future  rents  to  do  paid 
into  Court,  with  liberty  to  the  Plaintiff 
to  apply  in  Chambers  as  to  mainte- 
nance, and  for  costs  of  the  appeal. 
Bam  V.  J^ewhes.  392 

STOCK. 
See  Shakes,  Bequest  of,  1. 

STOCK,  SALE  OF. 
See  Apportionment,  1. 

STOPPAGE  IN  TEAXSITU. 

Groods  were  shipped  by  the  vendor 
on  board  of  a  general  ship,  belonging 
to  a  firm  of  which  the  purchaser  was  a 
member,  and  registered  in  tbe  poi- 
chaser's  name. 

Three  parts  of  the  bill  of  lading  (by 
which  the  goods  were  deliverable  at 
Ooole  to  the  purchaser  or  assigns)  were 
handed  to  the  vendor,  and  Ihe  fonrtli 
part  retained  by  the  master  :— 

Held,  that  the  delivery  on  board  was 
not  delivery  to  the  purchafler,  so  as  to 

Sreclude  stoppage  in  trangiiu  before  the 
eHvery  of  the  goods  at  Ooole, 
The  goods  having  been  delivered 
into  a  warehouse  to  the  pnrcbaser's 
order,  after  the  dishonour  of  a  bill  by 
the  purchaser,  and  after  notice  to  ibe 
master  and  the  warehousemen  of  the 
stoppage  in  transihi,  and  some  of  the 
gooas  having  since  been  parted 
with : — 

Bdd,  that  damages  were  reooTcrable 
in  respect  thereof  under  Sir  H.  Cmrrui 
Act  Schotemansv. Lancashire ondM' 
shire  BaUway  Company.  ^^^ 

SUBSTITUTED  GIFT. 
See  ViKriNG,  Time  of. 

SUBSTITUTED  SERVICE. 

Substituted  service  ordered  on  a 
solicitor  who  had  acted  for  certain 
Defendants  in  transactions  connected 


SURETY. 
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with  the  sabjeot-matter  of  the  snit; 
the  bill  also  to  be  served  at  the  resi- 
dence of  the  Defendants  abroad,  where 
personal  service  had  been  found  im- 
practicable.   Hope  V.  Carnegie.       126 

SUCCESSION  DUTY  ACT 
(16  &  17  Vict.  c.  61,  ss.  8,  61). 

Where  trustees  for  sale  under  a  will, 
who  have  entered  into  a  contract  with 
a  purchaser,  and  paid  legacy  duty  on 
the  amount  of  wq  purchase-money, 
afterwards  vest  the  estate  in  the  person 
to  whom  (subject  to  the  trust),  the 
land  is  devised,  whereby  he  becomes 
the  proper  party  to  convey,  such  legacy 
duty  is  properly  paid,  and  no  new  con- 
tract is  created  whereby  succession 
duty  becomes  payable. 

A  certificate  from  the  Inland  Bevenue 
Office^  that  the  duty  is  paid  in  respect 
of  the  land  contracted  to  be  sold,  dis- 
charges a  purchaser,  and  no  particular 
form  of  certificate  can  be  required  by 
a  purchaser  under  the  Succession  Duty 
Act,  1863,  c.  61  s.  61.  Earl  Howe  v. 
Earl  of  JAchfidd.  641 

SUCCESSION  DUTY. 

See  Succession  Duty  Act. 

Tenant  for  Life  and  BemaindeBt 

MAN. 

SUPPLEMENTAL  ANSWEE. 

An  application  for  leave  to  file  a 
supplemental  answer  to  correct  a  mis- 
take in  the  original  answer  must  be 
made  by  motion  in  Court,  and  not  by 
summons  in  Chambers. 

The  Court  will  not  grant  leave  to 
file  a  supplemental  answer  to  correct 
a  mistake  in  the  original  answer,  with- 
out having  materials  before  it  to  enable 
it  to  judge  for  itself  as  to  there  having 
been  the  cJleged  mistake.  OhurUm  v. 
Freufen.  238 

SURETY. 
See  Composition* 


SUBRENDEK. 

See  Attornment. 
Best  Bent. 
Enfranchisement. 

SURVIVOR. 
See  Gift  to  several  or  such  as 

SURVIVE  A. 

SURVIVOES. 

See  DiffTRiBUTiON,  Period  of. 

SURVIVORSHIP. 

See  Accruer. 
Next  of  Kjn. 
Vesting,  Time  of. 

TENANT  FOR  LITE  AND 
REMAINDERMAN. 

On  a  case  submitted  to  the  Court  by 
trustees  as  to  certain  questions  arising 
between  the  equitable  tenant  for  life 
and  the  remainderman  in  the  manage- 
ment of  the  estate : — 

Hdd,  that  the  produce  of  the  sale  of 
underwood  and  of  timber  cut  periodi- 
cally, in  the  regular  course  of  thinning, 
was  to  be  treated  as  income,  and  that 
of  timber  not  cut  in  the  regular  course, 
but  to  improve  the  ^owth  of  the 
remaining  trees,  as  capital : 

Held^  also,  that  the  produce  of  the 
sale  of  gravel  on  the  waste  lands,  and 
likewise  the  fines  payable  on  grants  of 
waste  lands  made  oy  the  trustees,  and 
moneys  payable  in  consideration  of  the 
waiver  by  the  trustees  of  restrictive 
conditions  in  grants  made  by  them 
(but  not  where  the  grants  were  made 
by  the  testator),  and  likewise  pre- 
liminary fines  paid  to  the  trustees  as 
lords  of  the  manor  on  the  enfranchise- 
ment of  copyholds  by  persons  admitted 
before  the  1st  of  July,  1853,  pursuant 
to  the  Copyhold  Act,  1852,  were  re* 
spectively  to  be  treated  as  income : 

Held,  also,  that  the  expense  of 
fencing  waste  lands  granted  to  a  trus- 
tee for  the  benefit  of  the  estate  must 
be  paid  out  of  capital ;  and  that  the 
costs  of  rendering  accounts  for  the 
succession  duty  payable  for  the  first 
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eqaitable  tenant  for  life,  must  be  paid 

out  of  income.    Earl  Cowley  v.  Wdles- 

ley.  666 

See  Apportionment,  1. 

Lands  Clauses  Act,  1. 

TENANT  IN  TAIL. 
See  Payment  out  of  Court. 

TENANT  PUB  AUTBE  VIE. 
See  AppoRtionmen'T. 

testamentaby  poweb. 

See  Power,  Testamentary. 

THINNINGS  OF  TIMBEE. 

See  Tenant  for  Life  and 
Bemainderman. 

TIMBEB. 

See  Tenant  for  Life  and 
Bemainderman. 

TIME  FOB  DEMUBBING. 
See  Pleading. 

TITLE. 

See  Enfranchisement. 
Title,  Bad. 
Title  Deeds. 
Title,  Stipulation  as  Ta 

TITLE,  BAD. 

iS^  Vendor  and  Purchaser,  1. 
Costs  of  Purchaser. 

TITLE  DEEDS. 

Mortgagee  taking  conveyance  of 
equity  of  redemption  from  trustee 
thereof,  with  notice  of  the  trust,  can- 
not withhold  production  of  such  con- 
veyance in  a  suit  by  cestui  que  truai 
for  redemption  of  the  mort^^e  and 
reconveyance  of  the  property,  though 
one  of  the  trusts  was  a  trust  for  sale. 
SmUh  V.  Barnes.  65 

TITLE,  STIPULATION  AS  TO. 
See  Vendor  and  Purchaser,  2. 


TBADE,  COVENANT  AGAINST. 

See  Covenant   AGAiNffr   particular 
Trade. 
Waiver  of  Covenant. 


TBADE  MABK. 

The  Plaintiff  being  a  thread  ma&u- 
facturer  of  repute,  the  Defendant 
bought  in  the  market  thread,  wound 
on  spools,  not  made  by  the  Plaintiff,  of 
inferior  quality,  and  cheaper  than  his, 
and  not  bearing  his  name,  but  marked 
with  the  name  of  a  firm  of  winders  of 
thread  who  were  kno^n  to  be  accus- 
tomed to  purchase  of  the  Plaintiff 
thread  in  the  hank  for  the  purpose  of 
winding,  and  selling  it  when  wound. 
Defendant  sold  the  goods  to  a  whole- 
sale customer,  with  the  assurance 
(given,  as  he  said,  without  knowledge 
of  any  misrepresentation)  that  they 
were  of  the  Plaintiff's  inake,  and  in- 
voiced them  to  the  customer  under  the 
description  of  certain  numbers,  which 
the  Plaintiff  had  adopted  and  exclu- 
sively used  in  order  to  designate  his 
particular  manufacture.  The  customer 
attached  the  Plaintiff's  name  and  num- 
bers to  the  spools  of  thread,  and  re- 
tailed it  to  the  public  as  of  the  Plain- 
tiff's make : — 

Heldf  that  iher^  was  not  such  a 
degree  of  wilful  misrepresentation  on 
the  part  of  the  Defendant  as  would 
justil^  the  Court  in  granting  an  in- 
junction, and  bill  dismissed,  but  with- 
out costs. 

The  name  of  a  manu&cturer,  or  a 
system  of  numbers  adopted  and  used 
by  him  in  order  to  designate  goods  of 
his  make,  may  be  the  subject  of  the 
same  protection  in  equity  as  an  ordi- 
nary trade -mark*  Aineworih  ▼.  Walwu- 
ley.  516 

See  Damage,  Measure  of. 


TBANSFEB  OF  SHABES, 

By  the  deed  of  settlement  of  a  bank- 
ing company  it  was  declared  that  no 
person  should  be  entitled  to  become  a 
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transferee  of  a  share  unless  he  was 
approred  by  the  Court  of  Directors : — 

Heldf  that  the  Court  must  exercise 
its  power  reasonably,  and  would  be 
controlled  by  a  Court  of  Equity. 

Whether  it  is  a  reasonable  ground 
of  objection  that  the  proposed  trans- 
feree is  the  nominee  of  a  rival  bank 
with  which  the  shares  have  been  de- 
posited as  security — Qucsre.  Bcbinaan 
V.  Chartered  Bank.  32 

TRANSITU.  STOPPAGE  IN. 
See  Stoppage  in  Transitct. 

TRUSTEE. 

See  Title  Deeds. 

Truster,  Liability  of. 
Trustees*  Costs. 

TRUSTEE,  LIABILITY  OF. 

A  trustee  is  liable  for  the  loss  of  a 
trust  fond  caused  by  the  criminal 
fraudulent  act  of  his  solicitor,  although 
in  employing  such  solicitor  he  may 
have  exercised  ordinary  care  and  dis- 
cretion.   Bostock  V.  Flayer.  26 

TRUSTEES. 
See  Power  of  Sale. 

TRUSTEE'S  COSTS. 

A  debtor  made  a  conveyance  of  all 
his  propertpr  in  trust  for  his  creditors, 
by  a  deed  m  the  form  in  schedule  D 
to  the  Bankruptcy  Act,  1861.  The 
deed  was  executed  by  the  debtor  and 
the  trustees  and  duly  registered,  but 
was  not  assented  to  by  the  proportion 
of  creditors  required  by  section  192. 
The  trustees  got  in  and  converted  the 
estate,  and  deposited  the  proceeds  in 
their  joint  names  in  a  bank.  Four 
months  after  the  date  of  the  deed  the 
debtor  was  adjudicated  bankrupt  on  a 
jndgment-debtor  summons  for  non- 
payment of  a  judgment  debt  due  before 
the  date  of  the  deed  : — 

ffeld,  upon  a  bill  filed  by  the  assignee 
in  bankruptcy,  and  one  of  the  trustees 
of  the  composition  deed,  against  the 
other  trustee,  to  compel  payment  to 


the  assignee  of  the  proceeds  of  the 
bankrupt's  estate,  that  as  the  trusts  of 
the  deed  were  invalid,  the  trustee  was 
not  entitled  to  retain  the  costs  and 
expenses  incurred  by  him  in  the  exe- 
cution thereof.    Smith  v.  Dreeeer,   651 

TRUSTEES  OF  MORTGAGEE. 

See  Statute  of  Limitations,  2. 

TRUST  FOR  SALE. 
See  Succession  Duty  Act. 

ULTRA  VIRES. 

A  company  was  incorporated  in  the 
first  place  for  "  the  working,  prepara- 
tion, and  sale  of  porcelain  clay,"  with 
power,  if  it  should  be  deemed  ex- 
pedient, after  the  original  business  had 
become  developed,  to  combine  "  mining 
operations"  with  the  original  business. 

By  the  company's  deed  it  was  pro- 
vided that  it  should  be  competent  for 
any  extraordinary  general  meeting,  by 
a  majority  of  two-thirds  in  number  of 
the  shareholders,  to  empower  and 
require  the  directors  to  bind  the  com- 
pany and  every  shareholder  thereof, 
to  any  act,  deed,  matter,  or  thing  what- 
soever, which  the  company,  by  virtue 
of  its  corporate  capacity,  or  otherwise, 
or  all  the  shareholders  together,  would 
be  enabled  to  make,  do,  or  execute,  if 
the  consent  of  every  shareholder  were 
given  thereto.  Also,  that  the  directors 
should  have  power  to  make  contracts, 
and  in  case  it  should  bo  doubtful 
whether  it  was  in  the  competence  of 
the  directors  to  conclude  any  contract, 
the  same  might  be  submitted  to  an 
extraordinary  general  meeting,  and  if 
sanctioned,  should  be  binding  upon 
every  shareholder,  whether  under  in- 
capacity or  not,  in  like  manner  as  if 
every  shareholder  wore  eui  juris  and 
had  consented. 

The  company  obtained  leases  of  land 
for  ninetv-nine^  years,  commenced 
business  m  1852,  and  paid  one  divi- 
dend, and  no  other,  the  undertaking 
not  turning  out  successful : — 

Hdd,  timt,  after  a  period  of  nine 
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years  of  tinsacessfdl  working,  a  major- 
ity of  two-thirdB  of  the  shareholders  in 
general  meeting  were  empowered, 
under  the  above  clauses,  to  authorize 
the  directors  to  make  a  valid  mining 
lease  for  twenty -one  years  of  the 
whole  of  the  works  and  buildings  of 
the  company. 

Semlble,  the  clauses  would  not  au- 
thorize the  like  majority  to  engage  the 
company  in  an  undertaking  wholly  un- 
connected with  their  original  purpose. 
FeaiheriUmhaagh  v.  Lee  Moor  Porcelain 
Clay  Company,  318 

See  Contributory,  3. 

Promoters,  Contract  by. 

UNDERLEASE. 

See  Attornment. 

UNDERLESSEE. 

See  Covenant    against    Particular 
Trade. 

UNDERVALUE. 

See  FrouoARY  Relation. 

UNMARRIED. 

See  Gift  to  several,  or  such  as  sur- 
vive A 

USUAL  COVENANT. 

Under  a  stipulation  that  the  lease 
should  contain  all  usual  covenants  to 
protect  the  interest  of  the  lessor : — 
^  Held,  that  a  covenant  against  aliena- 
tion was  not  a  usual  covenant.  Buck- 
land  V.  PapiUon,  477 

VAULT  IN  CHURCHYARD. 
See  Charity. 

VENDOR'S  LIEN. 

Where  a  decree  had  been  obtained 
by  a  vendor  against  a  railway  com- 
pany for  specific  performance  of  a 
contract  for  sale,  in  which  inquiries 


were  directed  to  ascertain  the  amount 
due  for  damages  and  costs,  and  the 
amount,  when  found  due,  together  with 
the  purchase-money,  was  ordered  to 
be  paid^  but  was  not  declared  to  be  a 
a  charge  on  the   land: — 

Held,  that  the  vendor  was  not  en- 
titled, under  the  liberty  to  apply,  to 
enforce  by  petition  a  lien  on  the  land 
for  the  sums  due,  especially  as  there 
were  incumbrancers  not  parties  to  the 
suit,  whose  rights  would  be  affected  hj 
such  lien.  AUorney-Oeneral  v.  SUting- 
bourne  and  Sheemess  BaUway  Com- 
pany. 630 

See  Marshalling. 
Sale  of  Railway. 

VENDOR  AND  PURCHASER. 

1.  Defendant  purchaser  in  possession, 
who,  by  decree  directing  an  inquiry 
as  to  title,  was  ordered  to  pay  into 
Court  the  interest  on  his  purchase- 
money  ;  the  decree  also  declaring  the 
purchase-money  a  lien  on  the  estate : — 

Hdd,  not  entitled  to  dismiss  the  biU 
for  specific  performance,  alHiough  the 
certificate  was  Uiat  the  Plaintiff  coidd 
not  shew  a  good  title,  it  appearing  on  the 
evidence  that  the  Defendant  had  since 
the  purchase,  by  his  own  act,  acquired 
the  means  of  curing  the  defect  in  the 
title.  Leave  was  given  to  amend  or 
file  a  supplemented  bill*  Hume  v. 
Pocock.  662 

2.  On  a  bill  for  specific  performance 
of  an  agreement  to  purchase  certain 
lands  "  the  Plaintiff  only  to  produce  a 
title  from  his  vendor;"  it  appearing 
that  Plaintiff  at  the  instance  of  the 
Defendant  had  purchased  all  the  estate, 
right,  title,  and  interest  in  the  said 
lands  from  one  of  four  reputed  owners, 
the  Court  held  that  Defendant  was  not 
at  liberty  to  show  aliunde  that  Plaintiff's 
vendor  had  no  title,  and  decreed  specific 
performance  of  the  agreement.  Hume 
V.  Pocock.  423 

See  Conditions  of  Sale. 
Fiduciary  Relation. 
Succession  Duty  Act. 
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VESTING. 

Accruer. 

Distribution,  Period  of. 

Gift    to    several   or  such   as 

SURVIVE  A. 


VESTING,  TIME  OF. 

Where  there  is  a  gift  by  will, "  upon 
the  death  of  A.,  to  JB.,  and  if  B.  shall 
be  then  dead,  to  B.'a  children ;"  if  B. 
dies  before  -4.,  it  is  not  necessary  that 
B*a  children  should  survive  -i.,  in 
order  to  entitle  them  to  vested  interests, 
following  Lanphier  v.  Buck  (34  L.  J. 
(Ch.)  650);  and  there  is  no  difference 
in  the  result,  if  the  gift  be,  "upon 
the  death  of  A.,  to  5.,  or  if  B.  shall 
be  then  dead,  to  B.'a  children  ;'*  over- 
ruling the  doubt  intimated  in  Orauae 
V.  Cooper  (1  J.  &  H.  207, 213). 

But  there  is  a  diflference  in  the  result 
of  the  two  forms  of  limitation,  as 
regards  those  children  of  B.  who  may 
have  died  in  the  lifetime  of  their 
parent ;  if  the  gift  be  preceded  by  the 
word  "  and,"  it  is  an  original  gift,  and 
all  the  children  of  B.  will  take;  if  it 
be  preceded  by  "  or,"  it  is  substitution- 
ary, and  those  children  only  will  take 
who  survive  their  parent. 

Therefore,  where  a  fund  was  be- 
queathed to  four  persons,  U.,  JE7.,  S,, 
and  H.  by  name,  "  who  should  be  then 
living,  or  to  the  children  of  such  of 
them  as  should  be  then  dead/'  the 
event  indicated  by  "  then"  being  one 
which  might  fall  beyond  the  limit 
fixed  by  the  rule  against  perpetuities — 
and  S.  died  before  the  event : — 

JTeW,  ihat  the  gift  to  the  children 
of  S,  was  not  void  for  remoteness,  and 
that  all  the  children  of  S.  who  survived 
her  participated  in  the  gift,  whether 
living  or  not  at  the  period  of  distribu- 
tion ;  but  that  none  of  the  children  of 
S.  who  died  in  her  lifetime  partici- 
pated in  the  gift.  In  re  Merricks' 
Trusts,  551 

VESTRY. 
See  Way,  Dedication  of. 


VETO. 

See  Transfer  of  Shares, 

VOIDABLE    DEED,    RIGHT    OP 
VOLUNTEER  TO  SET  ASIDE. 

See  Champerty. 

VOLUNTARY  AGREEMENT. 

See  Purchaser  for  Value. 

VOLUNTARY  CONVEYANCE. 

See  Champerty. 

VOLUNTARY  DECLARATION. 
See  Release. 

VOLUNTARY  WINDING-UP. 
See  Companies  Act,  1862 ..  1. 

WAIVER. 

See  Option. 

WAIVER  OF  ARBITRATION. 
See  Arbitration. 

WAIVER  OP  COVENANT. 

Defendant  A.  was  the  purchaser  in 
fee  of  a  house  and  premises,  part  of  an 
estate  formerly  the  property  of  the 
Plaintiffs,  of  which  all  the  purchasers 
of  such  parts  as  were  sold  (including 
A)  were  under  a  covenant  not  to  use 
the  house  and  premises  so  purchased, 
or  any  part  thereof,  as  a  public-house 
or  beer-shop.  A,  built  a  shop  at  the 
back  of  his  premises,  and  on  the  11th 
of  February,  without  consent,  but 
without  interference  on  the  part  of 
the  PlaintifEls,  opened  it  as  a  beer-shop. 
In  June  he  leased  the  beerHshop  to  the 
oo-Defendant  jB.,  who  carried  on  the 
same  business  with  the  consent  of  A.^ 
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bat  equally  without  consent  of  the 
PlaintiflEs,  who,  on  the  8th  of  July, 
served  B,  with  notice  to  desist.  It 
further  appeared  that  a  purchaser  of 
another  house  on  the  same  estate  had 
also,  without  consent,  but  without  in- 
terference on  the  part  of  the  Plaintiffs, 
opened  a  beer-shop  at  the  back  of  his 
premises. 

The  bill  for  an  injunction  was  filed 
on  the  1st  of  August : — ' 

Hddy  that  the  conduct  of  the  Plain- 
tiffs did  not  amount  to  such  a  degree 
of  acquiescence  and  waiver  as  to  pre- 
clude them  from  the  right  of  enforcing 
the  covenant.     MitcheU  v.  Steward.  541 

WAIVEB  OF  REQUISITION. 
See  Rescind,  right  to. 

WAY,  DEDICATION  OF. 

The  dedication  by  the  owner  of  the 
soil  of  a  right  of  way  from  continuous 
user  can  only  be  presumed  in  favour 
of  the  public,  not  of  the  inhabitants  of 
a  particular  parish. 

The  Vestry  of  a  parish,  cannot  sus- 
tain a  suit  to  restrain  the  infringement 
of  a  public  right  of  way,  except  as  re- 
lators, on  an  information  by  the  At- 
torney-General, even  though  they  are 
expressly  authorized  by  Act  of  Parlia- 
ment to  indict  any  person  stopping  a 
right  of  way  within  the  parish,  "  and 
to  take  such  other  proceedings  for  the 
opening  thereof  as  to  them  should  seem 
expedient." 

The  Vestry  of  a  parish,  so  autho- 
rized by  a  local  Act,  filed  a  bill  to  re- 
move an  arch  built  over  a  way  in  the 
parish,  which  they  alleged  had  been 
used  by  and  dedicated  to  the  public 
for  forty  years.  It  appeared  that  for 
the  first  twenty  years  of  that  period 
there  had  been  a  lease  from  the  owner 
of  the  soil  with  a  right  to  build  over 
the  way ;  that  then  the  lease  becajne 
merged  in  the  inheritance,  and  that, 
since,  the  Vestry  had  claimed  the  way 
as  belonging  to  them  for  the  exclusive 
use  of  the  inhabitants  of  the  parish : — 


Hdd^  that  the  suit  could  not  be  sus- 
tained on  its  merits  and  was  not  pro- 
perly framed.  Vettr^  cf  Bermondsey  v. 
Brown.  204 

WIFE'S  LEGACY. 
See  Husband  and  Wir^ 

WIFE'S     REVERSIONARY    IN- 
TEREST. 

Bee  Judicial  Separation. 

WILFUL  DEFAULT. 

See  Statute  ow  Limitations,  1. 

WILL. 

See  Conversion. 

Covenant  to  settle  future  Pro- 
perty. 

Distribution,  period  of. 

Gift  to  several  or  such  as  sur- 
vive A. 

Implication,  Estate  by. 

Implication,  Gift  by 

Legitimacy. 

Portions,  Double. 

Power,  Reference  to. 

Power,  Testa  menfary. 

Revocation  by  Codicil. 

Separate  Use,  1,  2. 

Shares,  Bequest  of,  1,  2. 

Vesting,  Time  of. 

Will  speaking  from  Death. 

WILL  SPEAKING  FROM  DEATH. 

Devise  by  will  made  since  the  WiU* 
Act  by  tbe  description  of  "my  mes- 
suage, partly  freehold,  and  partly  lease- 
hold, No.  3,  G  Street,**  to  specific  devi- 
sees, with  a  declaration  of  testator's 
wish  that  the  same  shonld  not  be  sold, 
and  devise  of  residuary  estate  Tipc>n 
trust  for  sale.  Testator  subsequently 
purchased  the  reversion  of  the  lease- 
hold part  of  the  messuage : — 

Held,  that  the  whole  of  ihe  messuage 
passed  by  the  specific  devise.  Miles  v. 
MOea.  462 

See  Shares,  Bequest  of,  1. 


WINDING-UP. 


WORDS  "OR"  AND  "AND."  745 


WINDING-UP. 

1.  The  lessor  of  a  quany  who  has 
granted  a  lease  to  a  company,  incorpo- 
rated by  charter,  with  the  usual  cove- 
nant for  payment  of  rent : — 

HM^  not  entitled,  on  the  winding- 
up  of  the  company,  to  have  any  daim 
entered  under  section  158  of  the  Com- 
panies Act,  1862,*  in  respect  of  future 
rent,  when  the  lease  had  been  assigned 
to  a  purchaser.  In  re  Hcuftor  Oranite 
Company.  11 

2.  After  a  Petition  has  been  presented 
for  the  winding-up  of  a  company,  the 
Court  has  jurisdisdiction  under  the  85th 
section  of  the  Companies  Acty  1862,  to 
restrain  the  sale  by  the  sheriff  of  pro- 
perty of  the  company,  seized  under  a 
vTrit  of  ^.  fa,  before  the  presentation  of 
the  Petition.  In  re  Sill  FoUery  Com- 
pany. 649 

3.  The  advertisement  of  a  winding- 
up  Petition,  under  the  Orders  of  1862, 
is  of  itself  sufficient  notice  of  such  Pe- 
tition to  justify  the  company  and  share- 
holders who  are  interested  in  such 
company  in  appearing  on  the  Petition, 
and  if  they  are  successful  in  opposing 
it,  they  are  entitled  to  their  costs, 
although  they  may  not  have  been 
served  with  the  Petition. 


And  in  a  case  where  a  company  and 
shareholders,  though  not  served,  ap- 
peared on  a  Petition,  after  notice  that 
it  was  intended  to  be  withdrawn,  they 
were  held  entitled  to  costs  incurred  by 
them  before  they  had  notice  of  such 
intended  withdrawal.  In  re  Marl- 
borough Club  Company.  216 

4.  An  order  for  the  winding-up  of  a 
company  is  notice  of  discharge  to  the 
servants  of  the  company. 

Servants  of  a  company  ordered  to  be 
woundup  are  not  entitled  to  payment 
in  full,  in  priority  to  other  creditors,  of 
any  part  of  the  wages  or  salary  due  to 
them  at  the  date  of  the  winding-up. 
In  re  General  Boiling  Stock  Company.  346 

See  Companies  Act,  1862. 

CONTBIBUTORT. 

WINDING-UP  UNDER  SUPER- 
VISION. 

iSee  Companies  Act,  1862  ..1. 

WINDOW  IN  CHURCH. 
See  Chabity. 

WORDS  "OR"  AND  "AND." 
See  Vesting,  Time  op. 
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